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_Public Schools
School Division MName of Parents

Name of Child Date of Decision

Counsel Representing LEA Counsel Representing Parent/Child

Parent LEA
Initiating Hearing Prevailing Party

Hearing Officer’s Determination of Issues)s): was not denied FAPE: there
were no procedural flaws in the manifestation review held; a behavioral
intervention plan was properly developed by the LEA; was properly placed
on homebound instruction per agreement with the parent and subsequently
pursuant to court order; was not provided with educational services in the
school year because of the parent’s failure to make available and to
cooperate in evaluations and assessments needed to assess  educational needs.

Hearing Officer’s Orders and Outcome of Hearing: The LEA has prevailed on all
issues raised in the hearing

This certifies that I have completed this hearing in accordance with regulations and
have advised the parties of their appeal rights in writing. The written decision from
this hearing is attached in which I have also advised the LEA of its responsibility to
submit an implementation plan to the parties, the hearing officer, and the SEA



within 45 calendar days.

Printed Name of Hearing Officer Signature



VIRGINIA DEPARTMENT OF EDUCATION
DUE PROCESS HEARING

V. PUBLIC SCHOO¥Y,

This Hearing Officer was appointed to hear the referenced due process case,
pursuant to the Individuals with Disabilities Education Act (hereinafter IDEA). THE
hearing was held and concluded on October 9, . _at the School Administration

Building of Public Schools (hereinafter the LEA). A transcript of the

proceeding was received by this hearing officer on . Esq.
Represented the parent. , Esq., Associate City Attorney,
represented the LEA. Ms , Special Education Coordinator for the LEA,

was also present throughout the hearing, as was , Esq., court-appointed

guardian ad litem for

PROCEDURAL BACKGROUND

On June 30, ! requested a due process hearing respecting her

. , age nine, and a fourth grade student at Elementary School. Ina
multi-page complaint, she alleged violations of numerous sections of IDEA and the
Regulations Governing Special Education Programs for Children with Disabilities in
Virginia, as revised on March 27, (hereinafter the Regulations). She also filed a
concurrent complaint with the Office of Due Process and Complains of the Virginia
Department of Education. She did not, however, specify just how these sections were
violated. The hearing was scheduled for July 22, . On July 9, , a telephonic pre-

hearing conference was held by this hearing officer with Ms. and Ms. in



order to specify the issues and address procedural matters, Ms. raised the following

issues which she wanted addressed at the hearingl:

1. The Lea failed to provide a free and appropriate public education (hereinafter
FAPE) to :
2. has not been provided special education services although the LEA has
been on notice that  qualifies for such:

3. The LEA has improperly assessed for services, as a consequence of

which  has been misclassified respecting the nature of  disability;

4.Because of  disability, has been subjected to emotional and physical

distress by LEA staff:

5. The current IEP is inappropriate;

6. The LEA has failed to follow required procedures in conducting recent
manifestation reviews respecting alleged misconduct by and

7. The determinations reached in recent manifestation reviews held to determine

whether or not 's alleged misconduct was related to  disability were
Incorrect.
Ms. , on the other hand, stated that does not have a current [EP, -

and LEA staff have been attempting to assess the nature of disability, although  was
identified as eligible for special educationin 19 . She noted that withdrawal from the
LEA when  relocated to another state resulted in the termination of proposed
services ( proposed because  mother never agreed to the 19 IEP). Ms, also
stated that Ms. had refused to allow an updated assessment of in order to

determine  needs. At the time of the pre-hearing conference, the parties had agreed that
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would receive home-based services during the summer months. [t was unclear
from the conference, given Ms. 's emotions, just what remedies she was requesting.

The hearing was originally scheduled to commence on July 22, . however,
Ms. waived the timelines and requested a continuance in order to obtain an
independent psychological assessment on in order to help clarify  disability. The
new hearing date was set for August 22, . However, Ms. was again granted a

continuance in order to obtain counsel to represent her at the hearing. She had been
approved for representation by , however, there was a delay on the
part of that organization in selecting the attorney. Ultimately, Attorney was
retained to represent her.

On August 25", this hearing officer conducted a second pre-hearing conference
with Ms. and Ms. . On August 28§, , as a consequence of the LEA’s
petition for a Honig injunction, the Circuit Court ordered not to
come onto LEA property and to receive home-based instruction by the LEA, pending a
decision in this case. On September 14, , MS. added the following additional
issues to the hearing agenda:

1. is denied FAPE when  behavior intervention plan has not been
reviewed and modified to address the behaviors which caused ~ removal from
regular classroom placement to a change in placement in a more restrictive environment,
pursuant to 8 VAC 20-80-68(C)(2)(d)(4);

2. is denied FAPE when the manifestation determination process has not
been timely completed to date, under 8 VAC 20-80-68(C)(3)

3. is denied FAPE when no interim alternative placement has been



determined by the IEP team, under 8 VAC 20-80(C)(2)( c);
4. is denied FAPE when the court-ordered homebound placement has not
been developed, provided, or implemented by the LEA; nor has this LEA initiated

placement met the requirements of 8VAC 20-80-68(C)(2)( ¢)

5 is denied FAPE when  has received no educational services from the
LEA since the beginning of the school year, pursuant to 8 VAC -20 -80-40;
6. is denied FAPE when the LEA has not provided Ms. with a

contact person for purposes of communication and for scheduling, and has not scheduled

homebound services or provided an alternative placement and

7. is denied FAPE when the LEA did not schedule evaluations, which the

LEA alleged were needed to provide with special education services.

The hearing was set to commence on September 18, . However, because of
the advent of Hurricane Isabelle, the hearing was postponed and finally held on October 9.
, at the School Administration Building of Public Schools. A
transeript of the proceeding was received by this hearing officer on October 30,
The record in the case was held open in order that this hearing officer receive the
completed psychological evaluation underway on . Pending the decision in this
case, this hearing officer placed in an interim alternative educational placement at
the LEA’s program at Elementary School. On November 26,
given the fact that *s eligibility assessment had not been completed as a result of
further delays in completing  evaluation and convening an [EP meeting, if appropriate,
this hearing officer continued the interim placement until December 14", Although an
eligibility meeting was scheduled for November 26", it was not held because of Ms.
's unavailability. As of this writing, the LEA was attempting to reschedule the
meeting to the week of December 1%.
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FINDINGS OF FACT

1. , was born on - .. On February 6, ,  mother
referred to the LEA's Pre-School Assessment Center for testing, given possible

developmental delay and behavior problems, as noted by  pediatrician. LEA Exh. 3A.
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In that same year, had been diagnosed with the Attention Deficit Hyperactivity
Disorder, for which  was medicated. Ms. specifically expressed concern with
behavior and  ability to function in a group setting. LEA Exh. 3Z and 3AA. The
screening committee referred for a comprehensive evaluation, as more in-depth testing
was needed. LEA Exh. 3B. However, on May 27, , the eligibility committee met,
but terminated the process because Ms. could not make herself available for
scheduled appointments. It was determined that if Ms. wanted to continue with the
process, she could make another referral. LEA Exh. 3C.

2. Child study meetings were repeatedly cancelled by Ms. . Eventually, on
April 15, : 's maternal grandmother referred . Afier some further difficulty
with obtaining Ms. 's cooperation with the evaluation process,  was tested by a
school psychologist. On October 21, , the eligibility committee found eligible for
special education, based upon a disability of developmentally delayed. Ms.

however, disagreed with this finding. LEA Exh. 3HH-JJ.

3. OnJanuary 4, , an IEP meeting was held to develop an IEP for
however, Ms. disagreed with the planned education services. LEA Exh. 4A-4Q.
Ms. subsequently moved out of the LEA’s school district, and enrolled in the
Public Schools’ district. On April 14, iy Public Schools
prepared an IEP for based upon the disability category of developmental delay.
Ms. approved this IEP, which provided for services in the areas of communication

and speech. LEA Exh. 4R-V,

4, was subsequently disenrolled from Public Schools. was

relocated to , where  attended Elementary School, in







