
Topic  First Review: Readoption of Revised  Regulations Governing Special Education Programs for    
Children with Disabilities in Virginia 

 
Presenter: H. Douglas Cox, Assistant Superintendent for Special Education and Student Services                 
                         
 
Telephone Number:  225-3252 E-Mail Address:  Doug.Cox@doe.virginia.gov 
 

Origin: 

____ Topic presented for information only (no board action required)  

__X_ Board review required by 
__X_ State or federal law or regulation 
____ Board of Education regulation 
         Other:                    

        Action requested at this meeting    ____ Action requested at future meeting:  __________ (date) 

Previous Review/Action: 

____ No previous board review/action 

__X_ Previous review/action 
date  September 25, 2008 
action   Adopted revisions to  Regulations Governing Special Education Programs for Children with 

                         Disabilities in Virginia 

Background Information:  
The Code of Virginia sets forth requirements for agencies to readopt regulations under conditions as 

follows: 

§ 2.2-4015. Effective date of regulation; exception.  

B. Whenever the regulatory process has been suspended for any reason, any action by the agency that 
either amends the regulation or does not amend the regulation but specifies a new effective date shall be 
considered a readoption of the regulation for the purposes of appeal. If the regulation is suspended 
under § 2.2-4007.06, such readoption shall take place after the thirty-day public comment period 
required by that subsection. Suspension of the regulatory process by the agency may occur 
simultaneously with the filing of final regulations as provided in subsection B of § 2.2-4013.  

When a regulation has been suspended, the agency must set the effective date no earlier than fifteen 
days from publication of the readoption action and any changes made to the regulation. During that 
fifteen-day period, if the agency receives requests from at least twenty-five persons for the opportunity 
to comment on new substantial changes, it shall again suspend the regulation pursuant to § 2.2-

 

Board of Education Agenda Item 
 
Item:                        A.      Date:        May 28, 2009      
 



4007.06.  
Following the Board of Education’s adoption of revisions to the Regulations Governing Special Education 
Programs for Children with Disabilities in Virginia, the document was subject to public comments and 
review by the Executive Branch, including the Governor.  No changes were recommended as a result of 
these processes.  However, in accordance with the Administrative Process Act (APA), an additional 30-day 
public comment period was held April 13 – May 13 because more than 25 persons made such a request.  
During this additional comment period, the Department of Education received 1,801 comments from 127 
individuals and organizations. 
 
 
Summary of Major Elements: 
A summary of the above-referenced public comments is attached.  No changes are recommended to the 
revisions approved by the Board of Education on September 25, 2008.  
Also attached are the revised regulations as adopted by the Board of Education on September 25, 2008. 
 
Superintendent's Recommendation: 
The Superintendent of Public Instruction recommends that the Board of Education waive first review and 
readopt the revised Regulations Governing Special Education Programs for Children with Disabilities in 
Virginia and authorize staff to complete the requirements under the APA.  
 
Impact on Resources: 
The recommended action has no impact on resources. 
 
Timetable for Further Review/Action: 
  
N/A 
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COMMONWEALTH OF VIRGINIA 
Department of Education 

Division of Special Education and Student Services 
Office of Dispute Resolution and Administrative Services   

P.O. Box 2120 
Richmond, Virginia 23218-2120 

 
Special Education Proposed Regulations  

Summary of Comments 
May 19, 2009 

 
 
PUBLIC COMMENT PERIOD: 
 
The official public comment period extended from April 13, 2009 through May 13, 2009.  Comments received, however, since the Governor 
approved the final regulations, were accepted and included in this summary.  Comments were submitted electronically through e-mail and 
on the electronic Town Hall, and by fax.   
 

• Total number of commenters (individuals and organizations):  127 
 
• Total number of submissions (some commenters made multiple submissions):  129 
 
• Total number of comments:  1801 

 
The following summary is a composite of the public comments received during the comment period.  The Summary includes the particular 
regulation cite as a point of reference and the Virginia Department of Education’s response to the comment(s).  Requests for a copy of this 
document may be made to: 
 
 Melissa C. P. Smith 
 Office of Dispute Resolution and Administrative Services 
 Virginia Department of Education 

804-225-2013 
E-mail:  Melissa.Smith@doe.virginia.gov  

mailto:Melissa.Smith@doe.virginia.gov
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Abbreviations for Commenters: 
 
 
 

 
AO 

 
Advocacy Organization 

 
LEA 

 
Local Educational Agency 

 
SLP 

Speech/Language Therapist or    
     Pathologist 

 
Att 

 
Attorney 

 
MD 

 
Medical Doctor 

 
Sped Adm 

 
Sped Administrator 

 
Cit 

 
Citizen 

 
Par 

 
Parent 

 
Sped Tch 

 
Sped Teacher 

 
IHE 

 
Institute of Higher Learning – 
Colleges and Universities 

 
PO 

 
Professional Organization 

 
SSEAC 

 
State Advisory Committee 

 
LAC 

 
Local Advisory Committee 

 
PTA 

 
PTA 

  

 
 
Advocacy Organizations that submitted comments    
include: 
 

Professional Organizations that submitted comments  
include: 

• Autism Society of America – Central VA Chapter  
• Autistic Self Advocacy Network 
• Fairfax Area Disability Services Board  
• Helping Hands, Inc. 
• Just Children  
• Parent Educational Advocacy Training Center (PEATC) 
• VA Coalition for Students with Disabilities  
 

• American Academy of Pediatrics, Virginia Chapter 
• Learning Disabilities Association of VA 
• Speech Language Hearing Association of Virginia 
• VA Association for the Deaf 
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Issue 
 
Source 

 
Comments 

 
VDOE Response 

 
Support for the Final Draft 
Regulations 
 
(26 comment) 
 

 
26 Sped Adm 

 
Support the Virginia's draft special education regulations, as approved by the 
Board of Education on September 25, 2008. 

 
VDOE will recommend that the Board of Education retain the 
draft regulations, as adopted on September 25, 2008. 

 
1 Par 

 
Parent expressed concerns that her child has not been reevaluated for 5 years, 
despite parental requests to do so, and that the student's recent disciplinary 
infractions are possibly connected to the LEA’s failure to provide appropriate 
services. 
 

 
General comments 
 
(2 comment) 
 

 
1 Par 

 
Child has severe dyslexia and services provided for reading instruction have not 
worked and the school refuses to get something that is research based that 
shows progress in reading and spelling.  School should have to do this. 

 
The commenters do not appear to be providing comment 
regarding the provisions of the proposed special education 
regulations.  However, it is noted that the parents retain the right 
to use the dispute resolution options of mediation, complaints, 
and due process to resolve issues regarding appropriate 
evaluation and identification procedures, the provision of 
appropriate services, and disciplinary procedures.  Staff in the 
Office of Dispute Resolution and Administrative Services 
contacted each of these parents and reviewed their individual 
concerns and provided information on their dispute resolution 
options.  
 

Program/Service Specific 
Comment 
 
(1 comment) 

 
1 Par 

 
Opposes the decision of the local LEA to eliminate summer school services since 
some students will be held back a year if they do not have the option of taking a 
course in summer school. 

 
Neither the federal regulations, nor the Code of Virginia, provide 
the Board of Education the authority to promulgate special 
education regulations relative to summer school.  If a child’s IEP 
team determines, however, that a child requires Extended 
School Year Services (ESY) during the summer in order to 
receive a FAPE, then the LEA must provide those services in 
accordance with the child’s IEP. 
 

 
1 AO 
1 Par 

 
Oppose any changes that would limit the parent’s right to be a part of the special 
education/IEP process or to provide consent. Rationales:` 
• Parents need to be partners in the education process since they know their 

child better than the schools. 
• Parents are their child’s best advocate. 
 

 
1 Cit 
1 Par 

 
Oppose any reduction of the rights and protections for children with disabilities 
and their parent. 
 

 
Parent Participation in 
Process – General  
 
(5 comments) 
 

 
1 Par 

 
Supports allowing parents to decide how best to educate their children.  Parents 
cannot trust the Commonwealth to teach kids.  The Commonwealth only knows 
how to punish kids and parents with disabilities.  Teachers/Educators are not 
properly trained, and they do not have children’s best interest in mind.  They just 
want a paycheck. 
 

 
The final draft regulations continue to provide all rights and 
protections for children with disabilities and their parents, as 
outlined in the federal special education regulations, and as 
currently provided by the Virginia special education regulations, 
including the parent’s right to participate in the special 
education/IEP process and to access dispute resolution options 
such as mediation, a state complaint, or a due process hearing. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 AO 

 
Suggests replacing “shall” with “must” to comply with the federal regulations to 
eliminate ambiguity between federal and state regulations. 

 
Regulations Revision 
Process 
 
(2 comments) 

 
1 AO 

 
Supports the changes made from the proposed to the final regulations, but 
continues to disagree with those provisions which were not changed back.  
Supports the consideration to restoring those provisions in the next revision. 
 

 
The determination regarding whether to use “shall” versus 
“must” was determined in accordance with guidance from staff 
from the Virginia Register of Regulations regarding the required 
format for Virginia Regulations. 
 
In the next revision, public comment will be gathered prior to the 
development of draft regulations and the regulations will be 
drafted consistent with the direction from the Board of 
Education. 

 
Alignment with other 
regulations and statutes 
 
(1 comment) 
 

 
1 PO 

 
Supports the compliance with federal mandates to ensure that VA continues to 
receive funding for special education services. 
 

 
The proposed regulations are consistent with federal regulations 
and adherence to these regulations will result in federal funding 
consistent with authorization and appropriation from Congress. 

 
1 LAC 

 
Rejects arguments that the regulations must be limited to align with the federal 
regulations.  SEAs have the right/obligation to tailor their programs to fit the 
needs of their citizens within the scope of state law. 
 

 
Exceeding Federal 
Regulations  
 
(2 comments) 
 
 
 
 

 
1 LAC 

 
Rejects the argument that state regulations must be minimized to prevent 
imposing an undue burden on LEAs. 

 
Consistent with direction from the Board of Education, the 
regulations were drafted in order to provide more flexibility to 
localities.  This was consistent with direction from the federal 
regulations that states should consider minimizing regulations 
which would save localities from additional expenses in process 
that could be directed toward services to children and youth with 
disabilities. 

 
Preamble Content 
 
(1 comment) 
 
 

 
1 Par 

 
We support the addition of the closing paragraph, “These requirements are based 
on the fundamental notion that special education and related services are to be 
designed to meet the unique educational needs of children with disabilities, 
provide educational opportunity in the general curriculum to the extent possible in 
accordance with each child’s individualized education program, and prepare 
children with disabilities for opportunities in post-secondary education, 
employment, and independent living.” 
 

 
VDOE will recommend that the BOE retain the language as it is 
currently in the BOE’s draft regulations, as adopted on Sept. 25, 
2008.  

 
Definitions – Agreement 
 
8 VAC 20-81-10 
 
(1 comment) 
 

 
1 AO 

 
Opposes permitting an "agreement" to be verbal, rather than written.  For clarity, 
all agreements should be in writing. 

 
Although LEAs are encouraged to maintain written 
documentation of all agreements between the LEA and the 
parent, in an attempt to provide greater flexibility, the federal 
regulations specifically permit the use of unwritten agreements 
in certain circumstances.  Thus, VDOE declines to recommend 
additional requirements in this area. 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support inserting "spectrum".  “Autism" means a developmental spectrum 
disability significantly affecting verbal and nonverbal communication. 

 
Definitions/Eligibility – 
Autism 
 
8 VAC 20-81-10;   
8 VAC 20-81-80 L. 
 
(35 comments) 
 
 

 
2 AO 
1 Cit 
1 MD 

 
Supports deleting "A child who manifests the characteristics of autism after age 
three could be diagnosed as having autism if the criteria in this definition are 
satisfied." 

 
The proposed regulations include the language from the federal 
regulations.  To ensure greater consistency in the identification 
of students with autism, eligibility criteria were included in 8 VAC 
20-81-80.  
 
The proposed definition does not limit a LEA from identifying a 
child who manifests the characteristics after age 3 and indicates 
that the characteristics are “generally evident before age 3.”   
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

6 Par 
 

 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Supports inserting "Difficulties in abstract thinking, flexible thinking, social 
awareness and judgment may be present as well as perseverative thinking.  
Delays in fine and gross motor skills may also be present.  The order of skill 
acquisition frequently does not follow normal developmental patterns." 
 

 
1 Par 

 
Opposes changes to autism that would limit - needs to be more general and allow 
for autism spectrum. 
 

 
1 AO 

 
Suggests expanding the definition of autism to include the full autism spectrum 
ranging from "classic autism," to Asperger Syndrome, PDD-NOS, Rett Syndrome, 
and Childhood Disintegration Disorder.  This will prevent mis-labeling and denial 
of eligibility for FAPE. 
 

 
1 Par 

 
Suggests amending the definition as follows: “Autism means a neurological 
spectrum disorder, making it difficult to process changes of information that the 
brain receives. Autism is a world where unexpected change and unpredictable or 
uncertain situations are threatening or fearful. Autism makes it difficult to deal 
with problems that don’t have a clear right or wrong answer and inhibits the thrill 
of collaboration to produce something that is a true co-creation. Autism prevents 
real curiosity and a lack of empathy in friendships, never learning to value other's 
ideas as much as one’s own. Other characteristics often associated with autism 
are engagement in repetitive activities and stereotyped movements. Delays in 
fine and gross motor skills may also be present. The order of skill acquisition 
frequently does not follow normal developmental patterns. Deficits of people with 
autism include: Emotional (referencing when uncertain); Social (moment-to-
moment regulation); Communication (for experience sharing); Memory (personal 
episodic or meaningful memories); Cognitive (concept formation, contextual 
problem-solving, flexible thinking, subtle relationships, strategy formation).”  
These changes would help the IEP team focus on additional considerations when 
developing the IEP. Changes are framed as characteristics exhibited on the 
autism spectrum, not as criteria. 
 

 
1 AO 

 
Suggests addressing the under diagnosis of autism spectrum in rural, minority 
and low-income communities by dedicating funding towards training and other 
identification measures through the state Child Find infrastructure. 
 

 
1 Cit 

 
Opposes eligibility criteria in the proposed regulations since it may exclude 
children with an autism spectrum disorder who do not fit the narrow diagnostic 
criteria contained in the proposed regulations. Federal law includes autism as a 
covered disability under IDEA; it does not endeavor to define the various 
educational criteria for the autism disability as a spectrum disorder. Furthermore, 
if VDOE sets specific criteria for autism, which it has not done previously, it will be 
taking away flexibility from LEAs in making individual eligibility determinations. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
Definitions - Child Study 
Committee 
 
8 VAC 20-81-10 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support retaining the definition of Child Study Committee from the 2002 
regulations. 

 
While the term, Child Study Team, is not included in the 
proposed final regulations, requirements for a team which can 
process referrals were reinserted in 8 VAC 20-81-50.  Included 
are requirements for team composition as well as timelines for 
addressing a referral.   

 
Definitions - Child with a 
Disability 
 
8 VAC 20-81-10 
 
(1 comment) 
 

 
1 Par 

 
Supports the inclusion of the DD label in the definition of “child with a disability.” 

 
Language was included in this definition to include 
developmental disability if a locality recognizes this category as 
a disability in accordance with 8VAC20-81-80 M.3. 
 
 

 
Definitions/Eligibility  – 
Developmental Delay 
 
8 VAC 20-81-10 
8 VAC 20-81-80 N. 
 
(80 comments) 
 
 
 
 
 
 
 
 
 

 
5 AO 
1 Att 
25 Cit 
1 IHE 
1 LAC 
1 MD 
35 Par 
1 PTA 
1 SLP 
 
 

 
Oppose limiting the use of developmental delay for children through age 6, and 
support the use of developmental delay for ages through age 9.  Reasons cited 
included: 
• Fewer children will have access to special education services. 
• This is not the solution to disproportionality.  Coordinated early intervening 

services should be used to address disproportionality.  
• The new age of eligibility denies young children with disabilities access to 

services. 
• It may not be possible to make a definitive diagnosis at age 6, in part, 

because assessments are more accurate with older children. 
• Coordinated early intervening services could help a student to do just well 

enough that they are not eligible for special education and related services, 
causing a loss of services during a formative period of development. 

• Rushing to label a child’s disability may have serious long-term implications 
for the child’s education and emotional development.  For example, labeling 
a student with a stigma-laden label will drive low expectations and may lead 
to the child’s segregation such that the child may never receive quality 
research-based instruction. 

• Gifted students are not given their “label” until 3rd grade. 
• This permits children to get the extra help that they need, while still 

mainstreaming them for part of the day. 
• Limiting the age range limits the time that educators and other professionals 

need to provide interventions that will allow children to develop and receive 
a strong educational foundation. 

• Maintaining flexibility for LEAs ensures that children are not inaccurately 
labeled at a young age. 

• Removing a possible label will set children up for failure. 
• Ensures that all cases are thoroughly recognized, studies and need met. 
• Allowing DD to age 9 avoids inaccurate labeling and thus inappropriate or 

unnecessary services. 
• Limiting DD to age 6 will result in children identified at age 5 only receiving 

one year of services before being forced to find another label, potentially 
resulting in a misdiagnosis and skewing the results of services. 

 

 
Based on analysis of December 1 Child Count from 2005 and 
2006, the Board of Education proposed narrowing the age range 
for Developmental Delay to ages 2 to 5 inclusive. Virginia has 
experienced a disproportionate number of minority students 
(primarily African-American) ages 6 to 8, inclusive, being 
identified as having a Developmental Delay.   
 
In response to public comments received during the previous 
public comment period, however, the Board of Education was 
persuaded by the following two issues to modify the proposed 
age of eligibility for developmental delay to 2 to 6, inclusive.   
The Board continues to support this position. 
• It is acknowledged that for some students, prior to the age of 

6, there may be insufficient data to make an eligibility 
determination other than Developmental Delay.  To provide 
greater protections for these students, the Board of 
Education expanded the age of eligibility range from 2 to 5, 
inclusive, to 2 to 6, inclusive. 

• Under the federal regulations, at 34 CFR § 300.111, each 
LEA has the local option of determining whether or not to use 
Developmental Delay as an eligibility category.  If a LEA’s 
local policies and procedures include the use of 
Developmental Delay, the LEA must comply with the age of 
eligibility criteria established in Virginia’s special education 
regulations.  In light of the noted disproportionality issue, 
LEAs have indicated that if Developmental Delay is defined 
as ages 2-9, inclusive, local school boards will consider 
eliminating Developmental Delay as an eligibility category. 

 
The Board of Education is not proposing to eliminate 
developmental delay as an eligibility category.  Rather, the 
Board of Education has proposed to modify the age of eligibility 
for which a child might qualify as a child with a disability under 
the “developmental delay” category. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 Par 

 
Opposes limiting the use of developmental delay for children through age 6, and 
supports the use of developmental delay for ages through age 9.  Limiting the DD 
age range harms children with so-called “mild” disabilities by allowing them to fall 
through the cracks. They do not meet the more stringent criteria for another 
categorical label and they are exited from IDEA services and miss early 
interventions that would aid in preventing them from falling behind until they fall 
so far behind that they again qualify for services.  This is at odds with the IDEA’s 
guidance.  Limiting DD mandates that a label be applied too soon, putting 
children at risk of being mislabeled due to the imprecision of evaluations at 
elementary ages. Prematurely labeling children with other than the DD label sets 
up an unfortunate cycle, where the label prescribes a categorical  “program” 
which drives goals, services, supports, and placement, rather than the child’s 
unique needs and abilities. Disproportionality results not from DD, but rather “lack 
of cultural awareness, teacher/administrator attitude toward or misunderstanding 
of “difficult” or “problem” students, health and nutrition deficits that limit academic 
performance and language barriers.” Reducing the age range for the DD label but 
failing to address the true causes for disproportionality will not reduce the impact 
of these factors. The change will only hurt children 7 through 9 who need the DD 
label. 
 

 
1 Par 

 
Opposes limiting the use of DD for children ages 2 to 6 and supports the use of 
developmental delay for ages 2-8, allowing LEAs flexibility  to serve students 
appropriately.  By restricting the use of DD through age 6, Virginia will limit 
opportunities for students with disabilities. 
 

 
1 SSEAC 

 
Supports retaining the age of eligibility requirements for developmental delay, as 
outlined in the 2002 Virginia regulations, allowing the LEA the option to use 
developmental delay as an eligibility category for children ages 5-8, and providing 
the LEAs with greater flexibility. 
 

 
1 Cit 
1 Par 

 
Oppose the elimination of the developmental delay category.  One commenter 
believes to do so would result in labeling DD students as students with mental 
retardation (MR), when they are not MR, but DD. 
 

 
2 Sped Adm 

 
Supports revising the age of eligibility for DD to 2 through 5, since this is the 
natural transition point from the preschool to school-age program. 
 

 
1 LEA 

 
Supports limiting the use of DD for children ages 2 to 6, as proposed. 
 

 
1 Par 

 
Suggests that LEAs for whom DD through age 9 causes increased 
disproportionality be permitted to set a local policy restricting DD to a subset of 2-
8, while permitting LEAs for whom the use of DD decreases disproportionality to 
continue using DD through age 9. 
 

 
As noted above, in accordance with the federal regulations, at 
34 CFR § 300.111, if a LEA’s local policies and procedures 
include the use of Developmental Delay within the LEA, the LEA 
must comply with the age of eligibility criteria established in 
Virginia’s special education regulations.  The federal regulations 
do not permit the age of eligibility for Developmental Delay to 
vary between LEAs. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support making the following change, FBA "means an evaluation with parent 
participation   process to determine the underlying cause or functions of a child's 
behavior…."  According to previous OSEP letters, an FBA is an evaluation, not 
an assessment.  Parent participation in this process will provide additional 
insights and experience into the evaluation and increase the likelihood that the 
parent will agree with the evaluation. 
 

 
1 AO 
1 Att 
20 Cit 
1 LAC 
20 Par 
1 PTA 

 
Oppose permitting FBA to be only a review of existing data without parental input.  
The definition should require an FBA be an evaluation that consists of a systemic 
collection and analysis of direct and indirect data that may include a review of 
existing data.  Commenters noted: 
• It is to everyone's benefit to determine why a child is misbehaving, 

especially if the behavior is a manifestation of the disability, and a review 
only may result in hastily compiled observations to justify disciplinary action. 

• Frequently, schools conduct FBAs in name only, failing to explore the actual 
function of a child’s behavior and hastily compiling previous observations 
into a paper trail to justify disciplinary action. Failure to effectively investigate 
behavior which impedes learning defeats the purpose of the FBA to change 
such behavior and allow the student to participate as much as possible in a 
least restrictive environment. To determine an appropriate BIP, a formal 
FBA must be conducted, and for an assessment to be effective, the parents 
must participate as a matter of parental consent. 

 

 
Definitions - Functional 
Behavioral Assessment  
 
8 VAC 20-81-10 
 
(55 comments) 
 

 
1 Par 

 
Supports the inclusion of a reference to “evaluation” in the definition of “functional 
behavior assessment, but remain concerned that this reference is sufficient to 
trigger parental safeguards. 
 

 
Since the IEP team determines the parameters of the FBA, the 
parent is an essential part of the process.  Specific data to be 
collected or used as the basis of the FBA is the decision of the 
IEP team and based on the specific behavior(s) of concern.  If 
the IEP team determines that appropriate data exists, it would 
be inappropriate to require additional data collection. If the FBA 
is not a review of existing data conducted at an IEP meeting, 
parental consent is required for the assessment. This position is 
consistent with USDOE’s interpretation of these requirements.  
Language was added in the final proposed regulations to include 
"new testing data as determined by the IEP team," and language 
was modified from “be” to “include.” 
 

 
Definitions/Eligibility – 
Hearing Impairment 
 
8 VAC 20-81-10 
8 VAC 20-81-80 O. 
 
(1 comment) 
 

 
1 Par 

 
Supports expanding the definition of "Hearing impairment" to include children with 
impaired neural function of the audition system. In Virginia, such children are 
typically identified under other categorical labels that obscure the nature and 
impact of the disability, resulting in confusing the auditory disability with ADD, 
dyslexia, Aspergers, or other speech and language impairments. Such children 
often then do not receive appropriate intervention and supports, including 
audiologic rehabilitation. Identifying children with impaired neural function of the 
audition system—which is already included in the medical category of hearing 
loss—within the “Hearing impairment” category would prevent much of confusion 
and allow LEAs to better understand the nature of the disability and to better 
serve children with the disability. 
 

 
The definition is consistent with the federal regulations.  
Regardless of identification label, however, IEPs for students are 
not limited to services based on a categorical label.  Instead, it is 
the responsibility of the IEP team to address the special 
education and related services needs based on the student’s 
needs and not a label. 

 
Definitions - Interpreting 
Services    
 
8 VAC 20-81-10 
 
(12 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Recommend amending the definition as follows, since there are children who are 
not deaf and hard of hearing who use interpreting services as their main source 
of communication:  “Interpreting services” as used with respect to children who 
are deaf or hard of hearing, means services provided by personnel who meet the 
qualifications set forth under 8 VAC 20-81-40 and includes translating from one 
language to another (e.g., sign language to spoken English), oral interpreting and 
transliteration services.... 
 

 
The proposed provisions are consistent with IDEA and Virginia’s 
licensure provisions.  The Board of Education amended the 
definition, however, to include interpreting services for children 
who are deaf-blind and that a child who is not deaf or hard of 
hearing, but who has language deficits, may receive interpreting 
services as directed by the child’s Individualized Education 
Program. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 Par 

 
Supports the clarification to the definition of “interpreting services.” 
 

 
1 AO 

 
Opposes the limitation of interpreting services and suggests that interpreting 
services may be beneficial to students with down syndrome, apraxia, autism, and 
other disabilities. 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support retaining the current definition which includes “and related services” for 
students receiving Level I services, since children receiving Level 1 services may 
also receive related services. 
 

 
Definitions - Level 1 
Services 
 
8 VAC 20-81-10 
 
(11 comments) 
 

 
1 Par 

 
The definition of “level 1 services” should continue to include “special education 
and related services” for consistency with the Level 2 formula.  The definition 
should also reference the tables in 8VAC20-81-340 to ensure LEA’s are using the 
full correct formulas rather than recording students in mostly self-contained 
settings as having a value of 2 and students mostly in general education settings 
as having a value of 1. 
 

 
Level 1 services are defined by the instructional services 
provided by a special education teacher because of the funding 
mechanism that provides state funding to LEAs.  Level 1 and 
level 2 services do not include related services personnel since 
the services provided by related services personnel do not apply 
to the funding of teachers.  The services provided by related 
services personnel also do not affect the responsibilities of the 
special education teacher providing the service. 

 
Definitions/Eligibility – 
Intellectual Disability 
 
8 VAC 20-81-10 
8 VAC 20-81-80 P. 
 
(11 comments) 
 

 
2 AO 
1 Cit 
1 MD 
7 Par 

 
Support inserting the definition used by the  American Association on Intellectual 
and Developmental Disabilities (AAIDD):  “Intellectual disability means a disability 
characterized by significant limitations both in intellectual functioning and in 
adaptive behavior as expressed in conceptual, social, and practical adaptive 
skills. This disability originates before the age of 18."  Rationales: 
• States are permitted to use a different term, and VDOE should be proactive 

in complying with legislative changes made by the Virginia General 
Assembly. 

• The AAIDD does not differ substantively from the proposed language; 
however, many persons with disabilities and their families prefer the AAIDD 
definition because it does not rely on the term “subaverage” and is thus 
generally perceived as less pejorative and less devaluing.   

• The AAIDD specifies “age of 18,” which is in Virginia the precise age of 
majority and the age generally used in other contexts where ID is utilized for 
services or legal matters, rather than the more vague perimeters of “the 
developmental period that adversely affects a child's educational 
performance.” However, if there is concern related to potential undue 
restrictiveness in the American Association on Intellectual and 
Developmental Disabilities definition, the wording might be revised to read, 
““means a disability characterized by significant limitations both in 
intellectual functioning and in adaptive behavior as expressed in conceptual, 
social, and practical adaptive skills This disability originates before the age 
of 18 that is manifested during the developmental period that adversely 
affects a child's educational performance” 

 

 
The Board of Education modified the language in the regulations 
to substitute intellectual disability for mental retardation.  The 
definition is consistent with federal regulations.   

 
Definitions/Eligibility – 
Orthopedic Impairment 

 
1 AO 

 
Supports using the term "physical disability" rather than "orthopedic impairment." 
 

 
The language in the draft regulations is consistent with the 
language and the requirements outlined in the federal 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
8 VAC 20-81-10 
 
(2 comments) 

 
1 AO 

 
Supports revising the phrase "that adversely affects a child’s educational 
performance" to "that adversely affects a child's educational access." 
 

regulations, at 34 CFR § 300.8(c)(8).   To ensure clarity and 
avoid confusion, VDOE declines to adopt the commenter’s 
suggested language. 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Recommend retaining arthritis and tuberculosis on the list of examples of health 
impairments that are covered by this category.  Virginia has a long-standing 
policy of including these two conditions in the definition. 
 

 
Definitions/Eligibility - 
Other Health Impairment  
 
8 VAC 20-81-10 
8 VAC 20-81-80 Q. 
 
(11 comments) 
 

 
1 Par 

 
The definition of “Other Health Impairment” should be revised to “that is due to 
chronic or acute health problems such as, but not limited to,” before the listing of 
examples to ensure that relevant conditions can be included even if the listing of 
examples does not include a specific condition and to eliminate the need for an 
exhaustive listing of every condition that might be covered by OHWe without 
restricting teams in fully utilizing this categorical labeling appropriate to children’s 
needs because a condition is not listed. 
 

 
The proposed regulations provide examples consistent with 
language in the federal regulation.  “But not limited to” is 
redundant since “such as” indicates a non-exhaustive list.  

 
Definitions – Parent 
 
8 VAC 20-81-10 
 
(10 comments) 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Recommend inserting the underlined language at the end of subdivision 4. to 
ensure that this provision complies with subdivision 2. "unless the natural or 
adoptive parent does not have legal authority to make educational decisions for 
the child or a judicial decree or order has identified another specific person under 
subdivision 1.a. through 1.e to make educational decisions on behalf of the child." 
 

 
VDOE does not believe the added language is necessary.   

 
Definitions – Private 
School Children with 
Disabilities 
 
8 VAC 20-81-10 
  
(10 comments) 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support expanding the definition to include children 3-5 who are parentally-placed 
in a private school that does not qualify as an elementary school.  Currently, 
IDEA regulations require that the school meet the definition of an elementary 
school for the student to qualify for services.  Since most private preschools are 
not in elementary schools, such students would not qualify for services under the 
IDEA provisions for “parentally-placed private school children.” 
 

 
VDOE does not believe this is necessary since the requirements 
for a LEA to provide a private placement are for all students who 
are found eligible for special education.  Likewise, students 
whose parents place them in private schools include students 
from 2 – 21, inclusive.  The LEA is responsible for determining 
whether the private school meets the definition of elementary 
school. (See Superintendent’s Memo, Interpretive, No. 1, Feb. 9, 
2007) 

 
1 Sped Tch 

 
Supports the definition and description of Dyslexia, which is included in the draft 
language.  It provides clarity for LEAs and should enable more children to receive 
the instruction they need. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
7 Par 
 

 
Support removal of the paragraph regarding dyslexia because it improperly 
narrows the requirements of IDEA 2004 and the federal regulations.  This may 
result in denial of services to VA students who have the right to IDEA eligibility 
under federal regulations. 
 

 
Definitions/Eligibility - 
Specific Learning 
Disability  
 
8 VAC 20-81-10 
8 VAC 20-81-80 K. 
 
(16 comment) 
 

 
1 LEA 

 
Opposes the proposed inclusion of the explanation of dyslexia as part of the 
definition of "Specific Learning Disability." 

 
Dyslexia is specifically included in the federal definition and was 
expanded in the draft regulations to clarify the meaning of the 
term.   
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 AO 

 
Suggests retaining the language defining dyslexia as found in the federal 
regulations.  The proposed revision of the definition of dyslexia is too narrow and 
may result in the denial of appropriate services. 
 

 
1 Par 

 
Opposes local policies which indicate that students with dyslexia may not be 
identified as a student with a learning disability. 
 

 
Definitions – 
Supplementary Aids and 
Services 
 
8 VAC 20-81-10 
  
(11 comments) 
 

 
2 AO 
1 Cit 
1 MD 
7 Par 

 
Support the addition of the underlined language to this definition: “Supplementary 
aids and services includes, but is not limited to: providing preferential seating; 
frequent breaks; extended or additional testing time; allowing tests to be dictated; 
a functional behavioral assessment and behavioral intervention plan; one-to-one 
aides; and, interpreting services to students with disabilities.”   The provision of 
supplementary aids and services is crucial to ensuring LRE.  Including a non-
exhaustive list gives guidance to schools and parents, encourages IEP teams to 
more thoughtfully consider LRE during placement decisions, and brings this 
definition in line with the definition of related services, which includes a list of 
examples. 
 

 
Since supplementary aids and services vary and are not 
intended to be a menu of selections, it is inappropriate to add 
the suggested language.  It is the responsibility of the IEP team 
to determine what the child requires for supplementary aids and 
services in order to meet the child’s educational needs. 

 
Definitions – Timely 
Manner 
 
8 VAC 20-81-10 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support revising the definition as follows:  “Timely manner” if used with reference 
to the requirement for National Instructional Materials Accessibility Standard 8 
VAC 20-81-230.K means that the local educational agency shall take all 
reasonable steps...."  The definition should not be limited to use with NIMAS, but 
rather should be tied to the provision of proper instructional materials, regardless 
of the agency/method LEAs adopt.  Some materials may not be available through 
NIMAS. 
 

 
This language is consistent with the federal regulations.  It is the 
responsibility of the LEA to ensure that students have the 
materials needed. 

 
1 Par 

 
Suggests that the state implement a measurement to enforce the provision 8 
VAC 20-81-20 5. so that for example, LEAs would be required to provide the 
option of sign language as a foreign language, as identified in a previous Supt's 
Memo, especially for those students with disabilities who have speech disabilities 
and could benefit from the use of sign language. 
 

 
1 Par 

 
Supports the revision to “Receive special education and related services, even 
though they have not failed or been retained in a course or grade, and are 
advancing from grade to grade.” 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support inserting "modifications" in subdivision 4.: "Ensure that each [LEA] 
includes all children with disabilities…with appropriate accommodations, 
modifications, and alternate assessments where necessary…."  Modifications to 
assessments is an IEP consideration. 
 

 
Functions of VDOE – 
General  
 
8 VAC 20-81-20 
 
(22 comments) 

 
2 AO 
1 Cit 
1 MD 

 
Support retaining the underlined language, which is included in the current 
regulations, at 8 VAC 20-80-20 17., at the end of subdivision 22.:  "Disburse the 
appropriated funds for the education of... children with disabilities including 

 
8 VAC 20-81-20 5. requires each LEA “to take steps for its 
children with disabilities to have available to them a variety of 
educational programs and services available to nondisabled 
children in the areas served by the LEA, including art, music, 
industrial arts, consumer and homemaking education, and 
career and technical education.”  This provision mirrors the 
federal provision 34 CFR 300.110.   The other provisions reflect 
the federal language.  Therefore, VDOE declines to recommend 
additional changes. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

6 Par submission of revised policies and procedures for provision of special education 
and related services." 
 

 
Functions of VDOE – 
SSEAC 
 
8 VAC 20-81-20 15. 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Supports amending subdivision 15. b. (6) to insert the underlined language:  
"Review the Annual Plan, including new or amendments to policies and 
procedures for the provision of special education and related services, submitted 
in accordance with 8 VAC 20-81-230. B.2....." 
 

 
The proposed regulations are consistent with federal 
requirements for submission of information to VDOE for the 
annual plan.  VDOE does not believe it is necessary to collect 
and approve local policies and procedures since LEAs are 
required to comply with all state and federal requirements and 
they are monitored through complaints, due process hearings, 
and VDOE’s federal monitoring activities. 
 

 
Staffing Requirements – 
Caseloads  
 
8 VAC 20-81-40 A. 3. 
 
(1 comment) 
 

 
1 Par 

 
This regulation should be clarified by the adding that direct/ indirect services are 
specified by the IEP: “Special education services include those services provided 
directly to the student and those provided indirectly, as specified in the child’s 
IEP.” 
 

 
VDOE does not believe further clarification is needed since all 
special education and related services are required to be 
included in a student’s IEP.     

 
Staffing Requirements - 
General (except length of 
day)  
 
8 VAC 20-81-40 
 
(1 comment) 
 

 
1 Par 

  
The special education caseload staffing requirements tables should be retained 
for ease of reference. 
 

 
Tables which address caseload numbers are included in the 
appendix.  The tables previously included addressing 
endorsement requirements are not included since  endorsement 
requirements have changed consistent with new categorical 
requirements and are managed through the licensure 
regulations. 

 
Staffing Requirements – 
Highly Qualified 
 
8 VAC 20-81-40 
 
(1 comment) 
 

 
1 Par 

 
Opposes any action that will take away the state or local accountability for 
qualified teachers for students with disabilities.  Students with disabilities need 
qualified teachers. 

 
The state is required via federal regulations to ensure that 
teachers are highly qualified.  Licensure regulations and data 
collection annually ensures that teachers are highly qualified. 

 
1 PO 

 
Opposes the standard for interpreters to include a passing score of 3.5 on the 
EIPA.  Does not believe this provides adequate interpreting for students since this 
would equate to the ability to interpret 70% of the event. Believes standard should 
be raised, not lowered and asks that EIPA be stricken from the regulations. 
 

 
1 PO 

 
Opposes the provision that allows the school division to decide on qualifications 
for the use of sign language for students who are not deaf or hard of hearing.  
Does not think this will ensure bona fide language such as ASL. 
 

 
Staffing Requirements – 
Interpreters  
 
8 VAC 20-81-40 E. 
 
(12 comments) 
 
 

 
2 AO 
1 Cit 
1 MD 

 
Support deleting subdivision E.4. which states "4. For a child who is not deaf or 
hard of hearing but for whom sign language services are specified in the IEP to 
address expressive or receptive language needs, the sign language services 

 
EIPA was suggested as an alternative for Educational 
Interpreters based on recommendations from previous public 
comment periods.  Providing this as an option allows greater 
flexibility for interpreters to demonstrate their level of 
competency.   VDOE does not believe that additional 
clarifications are necessary. 
 
For a child who is deaf or hard of hearing, the draft regulations 
require that if the student requires the use of an educational 
interpreter, that interpreter must meet the qualifications outlined 
in 8 VAC 20-81-40 E.  However, for a child who is not deaf or 
hard of hearing, but for whom the IEP team has determined that 
some sign language services are necessary to address the 
child’s expressive and receptive language needs, the regulations 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

6 Par shall be provided by an individual meeting the requirements determined 
appropriate."  LEAs should not be permitted to set their own standards for 
interpreters.  There needs to be a consistent standard to ensure qualified 
interpreters for all students. 
 

provide the LEA with the flexibility to assign a staff person who 
can most appropriately meet the child’s unique educational 
needs, which may or may not require that the staff member hold 
a valid VQAS Level III or equivalent certification. 

 
Child Find (includes 
screenings or public 
awareness)  
 
8 VAC 20-81-50 
 
(10 comments) 
 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support reinserting timelines for the completion of screenings in subsection C.: 
"Each local school division shall have procedures, including timelines, that ensure 
that all children are screened within 60 business days of enrollment, including 
transfers from out of state as follows:...d. Children who fail any of the above 
screenings may be rescreened after 60 days if the original results are not 
considered valid. e. The screening may take place up to 60 business days prior to 
the start of school. The local educational agency may recognize screenings 
reported as part of the child’s pre-school physical examination...if completed 
within the above prescribed time line.f.  Children shall be referred to the special 
education administrator or designee no more than 5 business days after 
screening or rescreening if results suggest that a referral for evaluation...."  
Maintaining consistent timelines sets a stronger measure of accountability. 
 

 
VDOE will provide a guidance document to localities specifying 
the screening requirements, including timelines.  Since these fall 
under other sets of regulations and  are sometimes considered 
health screenings, it was not considered appropriate to provide 
the specificity in these regulations.  A guidance document will 
allow for changes as necessary to meet any changing 
requirements or recommendations.  

 
1 Par 

 
Opposes the elimination of Child Study Committees, with state-wide uniform 
procedures and timelines, as it denies parents the right to participate in the 
referral and screening process. 
 

 
1 AO 
1 Att 
19 Cit 
19 Par 
1 PTA 
 

 
Oppose elimination of current Child Study Committees requirements because it 
removes the protection of timelines and consistency across divisions as well as 
the guarantee that parents will participate in the referral process. 

 
1 AO 
1 Att 
19 Cit 
19 Par 
1 PTA 
 

 
Oppose the elimination of the requirement that classroom interventions not delay 
a special education evaluation. 

 
1 LEA 

 
Supports previous proposed regulations regarding Child Study Committees, 
which provided LEAs the latitude to tailor their procedures to local needs;  
however, this LEA will comply with the current regulations, as proposed, while 
ensuring parental participation in the process. 
 

 
1 AO 

 
Opposes elimination of current Child Study Committee requirements, because it 
may result in missed opportunities for the identification of children with disabilities 
which will adversely affect subsequent eligibility for services at an appropriate 
age. 

 
Child Study Teams  
 
8 VAC 20-81-50 D. 
 
(109 comments) 

 
1 Par 

 
Opposes elimination of Child Study Committees with timelines since believes it is 
an important and valuable tool which should be preserved.  Without this, parental 

 
In response to significant public comment, the draft special 
education regulations, as approved by the Board of Education 
on September 25, 2008, reinserted all of the existing regulatory 
requirements regarding Child Study Committees, including 
timelines, required team members, and procedures for the 
referral process.  However, the revisions continue to permit 
LEAs the flexibility to use scientific, response to intervention 
methods with procedural protections for the child suspected of 
having a disability intact. There have been no changes to the 
provisions regarding Child Study Teams since the Board of 
Education’s September 25, 2008 approval. 
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Comments 

 
VDOE Response 

involvement could be negatively impacted. 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support deleting the proposed section on referrals at D. 1. through D. 6., and 
reinserting the current Virginia regulations regarding child study committees.  In 
the alternative, support modifying D. 2. a. to require the parent to be a member of 
the team.  The elimination of Child Study eliminates uniformity among LEAs 
regarding screening for children with disabilities, but at a minimum, parents must 
be guaranteed participants to prevent further alienation of parents from the 
screening process. 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
If the referral section is maintained in its current form, support the following 
change in D. 4. (b)  "If the child has not made adequate progress after an 
appropriate period of time 60 calendar days of during the implementation of the 
interventions, the team shall refer the child...."  While children may respond in 
different timeframes, it should be clear within 2 months whether more specialized 
services are needed. 
 
 

 
1 Par 

 
Opposes the removal of parents from the Child Study Committee.  Parents 
should continue to be listed in the team composition whether or not the parents 
provide the initial referral.  In addition to bringing their greater knowledge and 
experience with the child, parents bring to the committee the family’s perspective 
and culture. This also provides parents greater familiarity with the process, and 
the opportunity to make available to the team information and/or evaluation 
results. 
 

 
1 Par 

 
Suggests that parents not be required to participate and that in the interest of 
timely identification and service provision to children, the meeting may proceed in 
their absence if they do not wish to participate. 
 

 
1 Par 

 
Supports the inclusion of needed team composition (with the exception of the 
removal of parents), timelines, and other referral framework added to the 
proposed regulations in the area of the Child Find referral process. 
 

 
Evaluation – Initial (except 
timeline or consent) 
 
8 VAC 20-81-60 
 
(11 comments) 

 
1 Par 

 
Supports revising 8 VAC 20-80-60, B 1 d as follows : “Inform the parent(s) of the 
procedures for the determination of needed evaluation data and provide parents 
the opportunity to offer any evaluation information that they may have and wish to 
have considered by the Child Find team.”  Parents should be made aware of their 
opportunity to have any evaluation information that they may have considered by 
the eligibility team; however, they should not be placed under an obligation or 
perceived obligation to share this information, which often includes HIPPA 
protected records that may or may not be relevant to eligibility, with the LEA if 
they choose not to. 
 
 

 
VDOE believes that it is appropriate for a LEA to request 
whatever evaluation information a parent has for the child.  
Whatever information a parent may have will add to an informed 
discussion and a meaningful decision by the committee. 
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2 AO 
1 Cit 
1 MD 
6 Par 

 
Support deleting language from B. 1. b as follows:  "Inform the parent(s) of the 
procedures for the determination of needed evaluation data and request any 
evaluation information the parent(s) may have on the child;" This language may 
be misconstrued as a demand, rather than an option for parents."  This may be 
construed by parents and educators as a demand instead of an option and 
should be removed. 
 

 
1 Par 

 
Opposes permitting unnecessary extensions of the evaluation/eligibility timeline, 
denying parents the guarantee of timely evaluations. 
 

 
1 AO 
1 Att 
19 Cit 
23 Par 
1 PTA 
 

 
Oppose the use of the 65 business day timeline.  Supports using the federal 60 
calendar day timeline from date of consent.  65 business days is 4 additional 
weeks, during which a child who may need services may wait unnecessarily to 
receive them.  
 

 
1 Par 

 
Opposes the “65 business day” timeline for completion of reevaluation conducted 
for purposes other than the child's triennial. This timeline is excessive and 
interferes with timely provision of FAPE. The Virginia Regulations should specify 
the same 60 calendar day timeline as the Federal Regulations provide. 
 

 
1 Par 

 
Recommends that if an LEA can provide a compelling reason for needing longer 
than 60 calendar days to complete an evaluation, then a waiver of the timeline 
could be provided, rather than changing the entire timeline to 65 business days. 
 

 
1 LEA 

 
Supports using a timeline of 65 business days from date of consent for evaluation 
and eligibility determination. 
 

 
1 Par 

 
Supports the revision “of the receipt of the referral by the special education 
administrator or designee for the Evaluation.” 
 

 
1 Par 

 
8 VAC 20-81-70, H.3 should be revised to read, ““The parent and eligibility group 
may agree in writing to extend the 60 calendar day timeline to obtain additional 
data that cannot be obtained within the 60 calendar days” for consistency with 
federal regulations on the timeline and to ensure that parents are aware of any 
delays and truly in agreement to extend. 
 

 
Timeline - 
Evaluation/Eligibility 
 
8 VAC 20-81-60 B. 1. g. & h. 
 
(71 comment) 
 
 

 
2 AO 
1 Cit 
1 MD 
6  Par 

 
Support including the following language at the end of 60 B. 1. h.:  "The child 
shall receive early intervening services, based upon input from the parent and 
information gathered to date, for the interim of the extension period until the 
eligibility determination is made." Parents may feel pressured to agree to 
extensions.  The intervening services would provide interventions during the 
delay period. 

 
Virginia has a long-standing 65 business day timeline for which 
there was support during previous public comment periods. The 
Board of Education maintained the 65 business day timeline, 
including the current language for when the 65-day timeline is 
triggered. 
 
To provide LEAs and parents with additional flexibility, VDOE 
recommended to the Board of Education that the 65 business 
day timeline be permitted to be extended if the eligibility 
committee requires additional data, which could not be obtained 
within the 65 business days, but without which an eligibility 
determination could not be made.   The extension of the timeline 
is only permissible if both the parent and the LEA agree to the 
extension.   
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2 AO 
1 Cit 
1 MD 
6  Par 

 
Support inserting the following to the end of 70 H.3.: "The child shall receive early 
intervening services, based upon input from the parent and information gathered 
to date, for the interim of the extension period until the eligibility determination is 
made." Parents may feel pressured to agree to extensions.  The intervening 
services would provide interventions during the delay period. 
 

 
 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support revising B. 4 as follows - This section is to determine needed data for an 
eval determination, not to make eligibility determinations:  4. Requirements if 
additional data are not needed: a. If the team...., determine that no additional data 
are needed..., the local educational agency shall provide the child’s parent(s) with 
prior written notice, including information regarding: (1) the determination and the 
reasons for it; and (2) the right of the parent(s) to request an evaluation to 
determine whether the child continues to be a child with a disability and to 
determine the child’s educational needs. b. Tthe [LEA] is not required to conduct 
the evaluation assessment to gather additional information..., unless the child’s 
parent(s) requests the assessment for these specific purposes. c. The child’s 
parent(s) has the right to resolve a dispute through mediation or due process as 
described in this chapter."Subsection 4.c. is not included with this portion of 
300.305(d).  “Assessment” is used in lieu of “evaluation” in 300.305(d). 
Subsection “4.d.” should be subsection “5” to reflect the eval process included in 
1 through 4.   
 

 
 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support revising D as follows:  "D. A written copy of the evaluation report shall be 
provided at no cost to the parent(s)….1. A written copy of the evaluation report(s) 
shall be provided to the parent(s) prior to or at the meeting…or immediately 
following the meeting, but no later than 10 days after the meeting." Parents 
should be provided the opportunity to review data before the eligibility meeting, or 
at a minimum, the report should be available at the meeting, and not provided 
after it.   
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support deleting D.2, as redundant:  "D. A written copy of the evaluation report 
shall be provided at no cost to the parent(s)…..2. The evaluation report(s) shall 
be provided to the parent(s) at no cost." 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support inserting the following at the end of I.:  "The public agency must also 
provide the child with a summary of the child’s academic achievement and 
functional performance, which shall include recommendations on how to assist 
the child in meeting the child’s postsecondary goals."  34 CFR 300.305(e)(3) 
should be included along with 34 CFR 300.305(e)(2) to help ensure the 
provisions of 34 CFR 300.305(e) are met. 
 

 
Evaluation/Reevaluation 
Procedures – General 
(except timeline, consent, 
or initial evaluation 
procedures) 
 
8 VAC 20-81-70 
 
(43 comments) 

 
1 Par 

 
Supports requiring that the written copy of the evaluation report include all 
composite and subtest scores and all standardized scoring (standard, percentile, 
and raw) obtained or reasonably extrapolated from the assessment to ensure that 

 
It is the responsibility of the IEP team to determine whether new 
assessments are needed for a reevaluation.  For some students, 
especially those with more severe cognitive disabilities, parents 
may not wish to have their children reevaluated formally.  The 
IEP team should have the flexibility to decide whether a 
reevaluation would be useful. Consistent with federal 
requirements, if it is determined that no evaluation data is 
needed for a reevaluation, prior written notice must be provided 
and parents must be informed of  the right to use dispute 
resolution options as provided in IDEA if they disagree.  This 
decision is documented at this meeting.  
 
It is a requirement that the reports be available to parents at 
least two days prior to the meeting at which eligibility will be 
discussed.  It is reasonable that a LEA may need additional time 
after a meeting to make modification to reports to ensure that 
corrections or clarifications can be made before providing copies 
to a parent.   
 
The summary required for graduating students is included at 8 
VAC 20-81-90 F.   
 
The purpose of the evaluation process is to determine eligibility 
for special education and related services which includes 
educational needs.  The proposed language, however, does 
include language pertaining to students’ present level of 
performance and educational needs.  Evaluations provide 
information useful in developing the Present Level of 
Performance for an IEP if the child is or continues to be eligible 
for services.  Present Level of Performance, however, also 
includes classroom information and other observations that may 
not be a part of the evaluations conducted for eligibility 
purposes.  To require additional information, including specific 
scores, would be inappropriate since evaluators should use their 
professional expertise to decide specific information to be 
included.   
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IEP teams have full information related to the child’s performance and to ensure 
that a clear and complete record of the child’s performance is maintained. 
 

 
1 Par 

 
Supports requiring that the written copy of the evaluation report(s) include not 
only a statement of the child’s functioning on evaluations and services 
recommendations, but also recommendations of strategies, methodologies, 
accommodations, or other supports that would address the child’s needs.  This 
would allow IEP teams to make more appropriate and timely determinations of 
not only eligibility, but also how to best meet the child's educational and/ or 
related services needs. 
 

 
1 Par 

 
Supports requiring that an “Agreement” between the parent and local educational 
agency not to conduct evaluation at least once every three years should at a 
minimum be documented to ensure that such agreement did in fact occur. 
 

 
1 Par 

 
Opposes the new eligibility criteria which are restrictive and arbitrary, denying 
children with disabilities access to appropriate services. 

 
1 AO 
1 Att 
20 Cit 
1 LAC 
1 LEA 
22 Par 
1 PTA 
 

 
Oppose including any eligibility criteria in the regulations that exceed those 
specifically defined in the federal regulations since this could work to the 
disadvantage of children by excluding children who may be eligible under the 
federal definitions.  This will take away the flexibility of local school divisions.  For 
example, the proposed criteria for autism may exclude children from the broader 
autism spectrum who do not fit the narrow diagnostic criteria. 
 

 
1 Par 

 
Opposes the eligibility criteria in their entirety, except federally required SLD 
language.  The proposed criteria would lower the floor of Virginia’s Regulations 
below that of the Federal Regulations and artificially limit educators in 
determining “adverse effect.”  Children with disabilities may display a variety of 
characteristics and individual variations of these characteristics that may not fit 
neatly into prescribed criteria, and therefore, LEAs need flexibility in addressing 
these students.  There is significant potential for these new criteria to eliminate 
the federal entitlements to special education services of some children. State law 
provisions that so restrict entitlements established by federal statutes are void 
under the Supremacy Clause of the Constitution.The content of these regulations 
would be best if issued as non-binding guidance document and could be updated 
based on current research and best practices. 
 

 
Eligibility Criteria – 
General 
 
8 VAC 20-81-80 
 
(59 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support deleting proposed subsections J-S, and U-W, which outline specific 
eligibility criteria, or in the alternative, revise subsections J-W as follows: 
"Eligibility for a child with (specify disability) - The group may determine that a 
child as (specify disability) if a. the definition of (name disability) is met in 
accordance with 8 VAC 20-81-10; and b. there is an adverse effect on the child’s 
educational performance due to one or more documented characteristics of the 
(name disability)." The additional criteria places focus on the disability for the 

 
To ensure greater consistency in the identification of students 
with disabilities among LEAs, eligibility criteria were included.  
VDOE declines to recommend additional changes to the criteria. 
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child's educational needs, and will delay the process of identification by requiring 
unnecessary evaluations. At most these provisions should be in a TA document, 
not regulations. 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support the following revision:  "H. For all children suspected of having a 
disability, local education agencies shall: 1.  use the applicable criteria adopted 
by the Virginia Department of Education as outlined in this section, for federal 
definitions of disability category for determining whether a child has a disability; 
and 2. have documented evidence that by reason of the disability, as 
documented through appropriate evaluations and assessments as required under 
8 VAC 80-70 the child needs special education and related services." 
 

 
1 Par 

 
Opposes the language in 8 VAC 20-81-80 X. 2. which permits the LEA to 
substitute its judgment for that of the group including the parent of the child 
specified in the federal regulations. This provision is not consistent with the 
Federal Regulations at § 300.306.(a)(1). This section should be revised to 
conform to Federal requirements. 
 

 
1 Par 

 
Recommends that professionals making eligibility determinations be 
knowledgeable regarding the terminology and concepts which impact the child's 
ability to be successful, such as those associated with children with dyslexia, or 
autism. 
 

 
Eligibility -- General 
Procedures (except group 
composition)  
 
8 VAC 20-81-80 A.- I., T 
 
(13 comments) 

 
1 Par 

 
Suggests that eligibility procedural guidance is needed and that without it, 
schools will label children with the restricted definitions.  Believes school 
personnel will be taking the role of medical professionals and will be practicing 
medicine without a license. 
 

 
To ensure greater consistency in the identification of students 
with disabilities among LEAs, eligibility criteria were included.  
VDOE declines to recommend additional changes to the criteria. 
 
The use of school division, in this context, refers to the decision 
that a child is not eligible for special education by the required 
team.  This does not mean that the school division substitutes its 
judgment. 
 
Professionals who evaluate students must meet the 
qualifications included in licensure requirements for the 
Department of Education.   
 
Technical assistance from VDOE is always available to 
localities.   

 
3 Sped Adm 

 
Oppose the requirement that both a special education administrator and a special 
education teacher are required to participate in each Eligibility Committee 
meeting.  Reasons: 
• It is overkill. 
• The group is already large and overwhelming to some parents. 
 

 
Eligibility -- Group 
Composition 
 
8 VAC 20-81-80 C. 2. 
 
(5 comment) 
  

2 Sped Adm 
 
Oppose the requirement that both a special education and a general education 
teacher are required to participate in each Eligibility Committee meting.  This may 
create a loss in instructional time. 
 

 
Although the regulations, as drafted, at 8 VAC 20-81-80 C. 2. b. 
indicate that the eligibility group shall include the “special 
education administrator or designee,” and “a special education 
teacher,” the language does not preclude the special education 
teacher from fulfilling both the role of the “special education 
teacher” and the “special education administrator’s designee.” 
 
Similar to an IEP team, the draft regulations require that each 
eligibility committee meeting include both a general education 
and a special education teacher.   This change was included in 
the initial draft of the regulations and has been retained, in part, 
to ensure that eligibility is not predetermined.  Specifically, the 
federal regulations, at 34 CFR § 300.308, require that if a child is 
determined to be a child with a specific learning disability, the 
determination must be made by a team that includes a regular 
education teacher.  In addition to providing a valuable 
perspective, the inclusion of a regular education teacher in all 
eligibility committee meetings ensures that if the group 
determines that the child is a child with a specific learning 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

disability, then the appropriate staff will already be part of the 
eligibility committee eligibility. 
 

 
1 LAC 

 
Suggests that clarification is needed for Response to Intervention. If it is used to 
help to determine eligibility for LD, then it requires direction on tools to be used, 
how response will be determined, who is qualified to assess students' response, 
and what training is necessary for someone to be deemed qualified to assess RtI. 
 
 

 
Response to Intervention 
 
 8 VAC 20-81-80 J. 
 
(2 comments) 
 

 
1 LEA 

 
Suggests that RtI is already underway appropriately in school divisions and that 
additional clarification is not required in the regulations since school teams have 
the expertise to determine appropriate interventions and to assess how a student 
responded to it. 

 
VDOE has developed guidance and continues to provide 
training opportunities throughout the state on RTI.  Technical 
assistance will continue to be available either through VDOE 
staff and/or through the T/TACs. 
 
Due to the extensive technical assistance activities planned and 
provided, VDOE does not believe additional language is 
necessary for these regulations.  LEAs will need the flexibility to 
develop local procedures and strategies for ensuring appropriate 
research-based strategies are implemented prior to identifying 
children for special education services. 
 

 
Termination of Services 
(other than consent or 
summary of academic 
achievement/functional 
performance) 
 
8 VAC 20-81-90 A. - D. 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support inserting at the end of D. "and obtain parental consent." 
 

 
The requirement for parental consent was reinserted at 8 VAC 
20-81-90 C. 

 
1 Sped Adm 

 
Oppose retaining the requirement to obtain parental consent for the termination of 
services when a student is no longer eligible for special education and related 
services.   
 

 
Consent -- Partial or 
complete Termination of 
Services  
 
8 VAC 20-81-90 B. 3. 
8 VAC 20-81-170 E.2.f. 
 
(4 comments) 

 
1 AO 
1 Par 
1 Sped Tch 

 
Support retaining parental consent for full or partial termination of services. One 
commenter noted the parent may be the only person on the team who knows the 
child and who has sufficient knowledge regarding the impact of the services on 
the child's success. 
 

 
In its proposed regulations, the Board of Education proposed to 
continue to include most Virginia-specific consent requirements, 
but proposed the elimination of the consent requirement for 
partial or complete termination of services: 
• to ensure that special education and/or related services 

and the associated rights are provided to only those 
students whose evaluation data and progress reports 
continue to indicate eligibility, and 

• to ensure that IDEA funding is used appropriately to 
provide services to only those students who are determined 
eligible for special education and related services in 
accordance with IDEA. 

 
In response to public comments received during the previous 
public comment period, however, VDOE recommended, and the 
BOE retained the current requirement for parent consent prior to 
any partial or complete termination of special education or 
related services.   This requirement has also been retained in 
the current draft.    

 
Summary of Academic 
Achievement and 
Functional Performance 

 
2 AO 
1 Cit 
1 MD 

 
Support amending F.2. 1st sentence as follows:  "If a child exits school without 
graduating with a standard or advanced studies high school diploma or reaching 
the age of 22, ... the [LEA] shall offer to may provide the child, or parent(s) of the 

 
The language included is consistent with federal requirements.  
The insertion of the suggested language is not recommended by 
VDOE since the information would be provided to the adult 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
8 VAC 20-81-90 F. 
 
(10 comments) 
 

6 Par 
 

child, with a summary of academic achievement and functional performance 
when the child exits school.  However, if the child resumes receipt of educational 
services...." 
 

student. 

 
1 Par 

 
Supports the addition of language clarifying equitable transportation for children 
with disabilities; this clarification has been needed. However, supports inserting 
“5. the need for transportation services shall not be used to arbitrarily shorten the 
length of the school day for children with disabilities” to address concerns that 
arise to orchestrate bus patterns, facilitate loading, and other matters. This will 
enhance  LEA awareness and understanding of the need to ensure that students 
with disabilities may not be put in the position of trading valuable instructional 
time to receive this related service. 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Oppose the inclusion of the stricken language as it prevents children over 5 from 
receiving services in the DD category:  "A [FAPE] shall be available to all children 
with disabilities who need special education and related services, aged two to 21, 
inclusive, who meet the definition of “age of eligibility" as outlined in 8VAC20-81-
10 and who reside within the jurisdiction of each local educational agency." 
 

 
FAPE – General  
 
8 VAC 20-81-100 A. 2., B. - 
D., K., M 
 
(21 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support retaining in A. 1. the following current language to ensure that LEAs 
remain engaged, responsible, and accountable:  "Each local educational agency 
shall establish a goal of providing a full educational opportunity for all children 
with disabilities from birth to 21, inclusive, residing within its jurisdiction by 2015." 
 

 
Interpretation of federal and state regulations already requires 
that  the educational day of the student with an IEP must be 
consistent with the length of day of general education unless a 
student’s IEP requires a shortened day.  The suggested added 
language is not necessary. 
 
Only those children who are between the ages of 2 and 21, 
inclusive, are eligible to be considered as students with 
disabilities.  The reference to children from 2 – 5 is for preschool 
services, and not for the DD category.  Consistent with the 
Board of Education’s decision, DD will include children from 2 – 
6 inclusive. 
 
The suggested language pertaining to a “full educational 
opportunity goal” is included.   

 
Extended School Year 
 
8 VAC 20-81-100 J. 
 
(1 comment) 
 
 

 
1 Sped Tch 

 
Supports retaining proposed language that notes that ESY is not for summer 
only. 

 
To provide clarity regarding this issue, a new provision was 
included in the proposed regulations, as issued for public 
comment in April 2008, which specifically stated that LEAs may 
not limit the provision of ESY to only the summer.  This 
language has been retained in the current draft.    

 
1 Par 
 
 
 

 
Opposes the proposed provision that allows an LEA to refuse a parent’s request 
for an IEP meeting if they consider such a request unreasonable. 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support inserting the following language to better align with LRE requirements, 
and to ensure that services are not delayed: "Each local educational agency shall 
ensure that an IEP: d.  Is implemented as soon as possible following parental 
consent to the IEP, not to exceed 10 calendar days.” 
 

 
IEP – General 
 
8 VAC 20-81-110 A.-B. I. 
 
(13 comments) 
 

 
1 Par 

 
Oppose the use of “As soon as possible” for the implementation of the child’s 
IEP.  It is not measurable or enforceable.  Supports the use of a 14 calendar day 
time period – especially with retention of language requiring documentation of 
reasons for any delay beyond such and adding “how the child’s needs will be 

 
IEP meetings require a great deal of resources and are not 
intended to be a substitute for regular parent—teacher meetings 
or meetings to address concerns outside the context of the IEP.  
The provision allowing LEAs to refuse a parent’s request for an 
IEP meeting if they consider such a request unreasonable is 
consistent with federal regulations.   
 
VDOE does not recommend inserting a timeline for the provision 
of special education and related services since a LEA may need 
to secure services via an outside contract or through interagency 
collaboration which may exceed such timelines.  It is expected 
that a LEA will implement the IEP as soon as possible and will 
not delay without adequate justification.   
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

addressed during any additional delay.” This would provide LEAs with some 
flexibility while not posing an undue delay in implementation of needed services. 
 

 
Timeline – IEP 
Development 
 
8 VAC 20-81-110 B.2.b. & c. 
 
(1 comment) 
 

 
1 Par 

 
Opposes the proposed 30 day timeline for IEP development following eligibility 
determination. Once a determination that the child is eligible has been made, IEP 
development should be prompt. This regulation should be tightened to specify 
that an IEP is developed within 15 calendar days of eligibility determination. 
 

 
Allowing 30 days ensures that appropriate personnel can be 
involved and that a team may need more than one meeting in 
order to complete the IEP.  VDOE does not recommend 
shortening the timeline in order to ensure that the LEA has the 
time to develop a thoughtful and appropriate IEP for each 
student. 

 
1 AO 
1 Att 
20 Cit 
26 Par 
1 PTA 
 

 
Oppose elimination of language that requires an LEA to make a good faith effort 
to achieve annual goals, including benchmarks or objectives.  Rationales: 
• Without this provision of accountability, then the IEP is meaningless as a 

measure of success in providing a child FAPE. 
• Without this, why bother to construct IEPs when schools already ignore IEP 

goals. 
• LEAs should actively work toward achieving the growth projected in a child’s 

annual IEP goals.  
• Retaining the current language from 8 VAC20-81-110 B., strengthens LEA 

commitment to assisting children in achieving goals, by holding them 
accountable if they do not.  

• Retaining this language further strengthens the perception that Virginia is 
serious about implementing and enforcing these regulations. 

 

 
IEP -- Accountability for 
achieving IEP goals  
 
8 VAC 20-81-110 B.7. 
 
(60 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support retaining proposed B. 7. with the following changes to ensure 
collaboration: "This chapter does not requires that any the local educational 
agency, teacher, or other person to be held accountable if a child does not 
achieve the growth projected in the annual goals, including benchmarks or 
objectives. However, LEAs have an obligation to provide the child with FAPE.  If 
the child is not meeting his or her expected progress by the middle marking 
period, the IEP team shall be given IEP meeting notice in accordance with the 
requirements of  8 VAC 20-81-170 A.1.b to address the lack of progress.  The 
Virginia Department of Education (VDOE) and local educational agencies are not 
prohibited from establishing their own accountability systems regarding teacher, 
school, or agency performance." 
 

 
In the discussion section of the federal regulations, USDOE 
noted in a response to a similar comment that “accountability for 
a child achieving his or her goals (is) unnecessary because 
other Federal laws, such as Title I of the ESEA, already provide 
sufficient motivation for agency effort to assist children with 
disabilities in making academic progress.”  VDOE concurs with 
this position.  However, in response to public comments 
received during the previous public comment period, VDOE 
recommended the deletion of this provision, and the BOE 
concurred during its September 25, 2008 meeting.  The current 
draft of the regulations does not include this provision.   
 

 
1 AO 

 
Supports deleting the phrase "upon request" in 8 VAC 20-81-110 B. 9. b., to 
ensure that the requirement to provide the parent a revised copy of a child's IEP 
with amendments is not dependent on the parent's request. 

 
IEP – Amendment without 
meeting  
 
8 VAC 20-81-110 B.9. 
 
(14 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support modifying B.9.b. as follows to ensure parents are aware of the changes 
to their child's IEP:  "b. Upon request, a The parent(s) shall be provided with a 
revised copy of the IEP with the amendments incorporated.  Implementation 
requirements of subdivision B.2 and timeline requirements subdivision E.8 also 
apply." 
 

 
VDOE does not believe that additional guidance or regulatory 
language is required.  The drafted language mirrors the federal 
regulatory requirement, as outlined in 34 CFR § 300.324(a)(6). 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 Par 

 
Opposes requiring parents to “request” a copy of the IEP following agreement to 
make changes without convening an IEP meeting, and supports the inclustion of 
the following language: A revised IEP should be provided to the parent for their 
consent “as soon as possible but no more than 2 calendar days after the LEA and 
parent agree to revise an IEP to reflect  changes made without convening an IEP 
meeting.” This section should also reference PWN requirements.  Parents should 
be given an updated copy of the IEP at any time it is revised because 
implementation of a revised IEP is contingent upon informed parental consent. 
Parents cannot give informed parental consent to an IEP they have not seen as 
the contents may not be what parents anticipate based on communications with 
the LEA. Moreover, parents as well as the LEA should have a copy of the child’s 
current IEP after any change without having to make a request for it to ensure 
that they can consult and review the document as needed.  
 
 

 
1 Par 

 
Supports the attempted clarification that “This meeting is not a substitute for the 
required annual IEP meeting.”  However, parents and LEA may come to an 
agreement on a change to the IEP via email, telephone, or other means that do 
not require or constitute a “meeting.”  The regulation would be less confusing if 
language other than “this meeting” [for example, “such an agreement”] were 
used. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support the deletion of C. 2. "The local educational agency determines the school 
personnel to fill the roles of the required IEP team members in subdivisions 1 b 
through 1 e of this subsection."  Guidance from USED applies to excusals not 
which IEP team members attend the meeting. C.2.would restrict what is allowable 
IEP team discussion by limiting participation of personnel. 
 

 
IEP -- Team Composition 
(except excusal of 
members)  
 
8 VAC 20-81-110 C. 
 
(12 comments)  

1 AO 
 
Supports deleting the phrase "at the parent's(s') request" from 8 VAC 20-81-110 
C. 4., to ensure that the requirement to invite the Part C service coordinator or 
other representative of the Part C system is not dependent on the parent's 
request. 
 

 
VDOE does not believe that additional guidance or regulatory 
language is required.  The drafted language mirrors the IDEA 
statutory requirement, at 20 USC 1414(d)(1)(D), and the federal 
regulatory requirement, as outlined in 34 CFR § 300.321(f), as 
well as the USDOE guidance, at Fed. Reg. 2006, pp. 46674-
46675. 

 
IEP – Excusal of Team 
Members 
 
8 VAC 20-81-110 D. 
 
(11 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending D. 2. b. as follows:  "b. the member submits, in writing , to the 
parent and the IEP team input into the development of the IEP prior to the 
meeting. the excused member submits in writing to all IEP team members, 
sufficient information to aid in the development of the IEP prior to the day of the 
meeting.  The information shall be forwarded to the parent(s) at the same time as 
the other IEP team members."  This will facilitate informed parent participation, 
and provide the opportunity for the team to ask questions from the excused 
member in advance. 
 

 
VDOE does not believe the suggested language is necessary.  

 
IEP – Parent Participation 
in Meeting (except 
recording of meetings) – 

 
1 AO 

 
Suggests defining "early enough" in 8 VAC 20-81-110 E. 1. a. as "two weeks 
notice".  Requiring LEAs to "notify the parent 'early enough' to ensure that they 
will have an opportunity to attend" is too vague. 

 
VDOE does not believe that additional clarification is required.  
The drafted provisions are consistent with the federal 
regulations, while providing LEAs and parents flexibility 
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Comments 
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2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support revising E. 2. b. (2) (c), as follows: "(c) Identify any other agency whom 
the local educational agency that will be invited to send a representative. (d) 
Identify any other agency whom the parent(s) will invite to send a representative."  
Often there is confusion as to who will invite which outside agency, the parent or 
the school.  This can lead to no representation by an outside agency. 
Documenting who will invite each outside agency on the notice will avoid this 
potential confusion and missed opportunities during transition meetings.   
 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending E. 8. as follows to ensure that there is not a delay in providing 
the parent with a copy of the IEP:  "8. The local educational agency shall give the 
parent(s) a copy of the child’s IEP at no cost to the parent(s) at the IEP meeting, 
but no later than 10 calendar days from the date of the IEP meeting.  If the local 
educational agency is working from a draft, a copy of the draft shall be provided 
to the parent at the same time the information is made available to school 
personnel so the parent can follow along and mark up the copy during the IEP 
meeting if desired." 
 

includes notice of 
meetings 
 
8 VAC 20-81-110 D. – E. 
 
(24 comments) 

 
1 Par 

 
Opposes the 10 calendar day delay in giving parents a copy of the IEP, and 
supports providing a copy of the IEP with PWN for parental consent not more 
than 5 calendar days following the meeting or immediately following the meeting 
when the IEP is completed and available from a computerized program. Ten 
calendar days from the date of the IEP meeting is excessive and interferes with 
provision of FAPE when changes to the IEP are made.   
 

regarding scheduling meetings.  For example, given the unique 
needs of a child, a parent and LEA staff may agree to meet in a 
time period that is shorter than two weeks. 
 
VDOE does not believe that additional language is necessary 
specifying who will be responsible for inviting representatives 
from other agencies.  Current language provides the flexibility for 
schools and parents to collaborate, and regulations more 
specific would hold schools accountable for participation by 
other agency representatives that the local schools do not 
supervise and cannot hold accountable for attending.   
 
VDOE does not believe that additional requirements regarding 
copies of draft IEPs are necessary.   
 
 

 
IEP – Development, 
Review, and Revision 
 
8 VAC 20-81-110 F. 
 
(11 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support revising F. 5. to be flexible, rather than restrictive: "5. Nothing in this 
section shall be construed to require prohibit: a. the IEP team to include 
information under one component of a child’s IEP that is already contained under 
another component of the child’s IEP; or b. that additional information be included 
in the child’s IEP beyond what is explicitly required in this chapter."  This change 
is in line with federal guidance for 300.320(d) and if additional information in the 
IEP makes the IEP easier to follow, that would help ensure FAPE for the child, 
and should be included. 
 

 
VDOE does not recommend the change and believes that the 
use of the word, “require” provides the flexibility needed to IEP 
teams. 

 
IEP Content - General  
 
8 VAC 20-81-110 G. 
 
(1 comment) 
 

 
1 Par 
 

 
Supports including non-verbal written testing as an option in IEPs, especially if 
the results yield higher test scores and would reflect favorably on students. 
 

 
The regulations, as drafted, currently permit the inclusion of 
evaluation data in a student’s IEP, when determined 
appropriate, by the student’s IEP team. 
 
Based on guidance from USDOE, it has been the position of 
VDOE that a LEA can deny a parent’s request for an IEP 
meeting if the LEA considers it unreasonable.  A provision to this 
effect was included in the proposed regulations to clarify this 
position for all parties.  However, in response to public comment 
received during the previous public comment period, VDOE 
removed the provision from the draft regulations submitted and 
approved by the BOE on September 25, 2008.  The provision 
has not been reinserted in the current draft, but VDOE will 
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Source 
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VDOE Response 

provide school administrators and consumers with VDOE’s 
position on this issue when relevant questions arise.  
 

 
1 Par 

 
Supports the guarantee of short-term objectives or benchmarks in each child's 
IEP. 
   

 
1 Par 

 
Suggests clarifying that IEP teams must consider including short-term objectives 
for all students.  Unless consideration is included on the IEP meeting agenda 
checklist, these tools will go unused. 
 

 
1 Par 

 
Supports inclusion of  “Consider the child’s needs for benchmarks or short-term 
objectives.” 
 

 
IEP Content - Short-Term 
Objectives  
 
8 VAC 20-81-110 G. 3. 
 
(14 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support retaining the current 2002 regulation regarding the inclusion of short-term 
objectives: "A statement of measurable annual goals, including benchmarks or 
short-term objectives, and academic and functional goals…"  Measurable terms 
and relevant performance information are the cornerstone for effectively building, 
applying, and monitoring IEPs.  Short term objectives provide a more real-time 
indictor of progress.   
 

 
The inclusion of short-term objectives for all students is not 
necessary and as Congress identified, would impose 
unwarranted paperwork and burdens on LEAs.  With local 
accountability for students with disabilities to participate in the 
general education curriculum and perform successfully on 
standardized tests alongside peers without disabilities, the BOE 
proposed retaining short-term objectives for only those students 
participating in an alternate assessment.  However, in response 
to public comments received during previous public comment 
periods, the current draft includes language which requires each 
IEP team to document its consideration of short-term objectives 
during the development of the child’s IEP, and which provides 
IEP teams with the flexibility to include short-term objectives, if 
necessary for FAPE.   
 

 
1 Par 

 
Opposes the elimination of the requirement that progress reports be provided at 
least as often to students with disabilities as they are to students without 
disabilities. Home-school communication enhances student success. There is no 
justification for providing progress reports less often. 
 

 
1 Par 

 
Supports reinserting in 8 VAC 20-81-110 G. 8. the phrase “and the extent to 
which that progress is sufficient to enable the child to achieve the goals by the 
end of the year”  in addition to the phrase “at least as often as parents are 
informed of the progress of their children without disabilities”.  
 

 
IEP - Progress Reports  
 
8 VAC 20-81-110 G. 8. 
 
(3 comments) 
 

 
1 Par 

 
Supports expanding 8 VAC 20-81-110 G. 8. to clarify that “extent to which that 
progress is sufficient to enable the child to achieve the goals by the end of the 
year” requires more specificity than “making progress,” “some progress,” etc. 
Since goals are inherently measurable, measurements should be being taken 
periodically and should be reflected in progress reporting; for example, if a child is 
expected to be able to perform a task 9 of 10 trials to achieve mastery of a goal, 
the progress report should reflect the child’s performance level throughout the 
year.  IEP teams cannot make data driven decisions without these numbers and 
details at hand.  
 

 
The provisions, as drafted, are consistent with federal 
regulations requiring that each student’s IEP include a 
description of how a child’s progress toward meeting annual 
goals will be measured and when periodic progress reports will 
be provided.  In response to public comments received during 
previous public comment periods, VDOE recommended, and the 
BOE concurred during its September 25, 2008 meeting, that the 
current regulatory language be retained in order to clarify that 
IEP progress reports must be provided at the same intervals as 
provided to non-disabled peers.  That revised language 
continues to be included in the current draft. 
 

 
IEP Content – Secondary 
Transition (except 
transition age) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 

 
Recommend including in G.10.a. (2) language from the IDEA regulations 
Preamble which clarifies that IDEA funds may be used for a student to participate 
in a transitional program on a college campus, if the student’s IEP team includes 
such services on the IEP. Many LEAs and parents are not aware that the IEP 

 
VOE does not believe this language is required to be included in 
the regulations.  There are many ways that localities may use 
their funding consistent with IEP teams’ decisions.  It would not 
be appropriate or feasible to list every item that may be funded 
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6 Par team may place a student who is still eligible for IDEA services in a transition 
program on a college or university campus and that Part B funding could be used. 
 

8 VAC 20-81-110 G. 10 & H. 
 
(12 comments) 
  

1 Par 
 
Supports that the language of the current Regulations be preserved at 8 VAC 20-
81-110. G 10 c: “and shall include related services, community experiences, the 
development of employment and other post-school adult living objectives; and if 
appropriate, the acquisition of daily living skills and functional vocational 
evaluation.” It is important that the IEP team including parents keep the basis of 
the child’s transition needs in sight as they plan for the child. Including a listing of 
these needs encourages IEP teams to thoughtfully consider transition planning 
and ensure that all needs are addressed. 
 

with federal funding in the regulations. 
 
The language related to transition services in an IEP is 
consistent with federal requirements.  Transition needs vary 
greatly from student to student and a list could be misinterpreted 
to apply to all students.  VDOE continues to provide technical 
assistance to localities in this area.   

 
1 AO 
1 Att 
19 Cit 
1 LAC 
20 Par 
1 PTA 
 
 
 
43 

 
Oppose elimination of parent consent prior to providing sped services to transfer 
students when there is a disagreement on the provision of services.  Parents 
would have no ability to require an LEA to reach consensus on services upon 
transfer, permitting an LEA to implement an IEP that does not offer comparable 
services to the student's previous LEA. 
 

 
1 Par 

 
Opposes the elimination of parental consent for transfer students prior to 
providing special education services.  The use of "consultation" is contrary to the 
IEP team approach and this would negatively impact children with disabilities. 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
1 PO 
 

 
Support retaining the 2002 regulations by amending proposed A.2. as follows:  
"2.  The new local educational agency shall provide a free appropriate public 
education to the child, including ensuring that the child has available special 
education and related services, in consultation with the parent(s), by 
implementing the child’s IEP from the previous local educational agency, until the 
new local educational agency either:  a. Adopts [and implements] the child’s IEP 
from the previous local educational agency with the parent’s consent; or….”  
Current regulations allow for FAPE provision by immediate implementation of the 
child’s current IEP until a new one can be developed, preventing a gap in service 
provision.  
 

 
Consent – Transfer 
Students 
 
8 VAC 20-81-120 A.2. 
 
(68 comment) 
 

 
1 Cit 

 
Opposes the elimination of the current requirement for parental consent prior to 
providing special education services to transfer students when there is a 
disagreement on the provision of services. The proposed regulations would 
require only a “consultation” with the parent. Such a proposal could permit an 
LEA to implement an IEP that does not offer comparable services to the student’s 
previous school district. Parents would have no ability to require an LEA to come 
to consensus on the delivery of services upon transfer, as is otherwise required in 
the development and amendment of existing IEPs. 
 

 
The drafted provisions are consistent with federal regulations 
and require that comparable services be provided in consultation 
with the parents until a new or interim IEP is developed.  This 
provision ensures that FAPE is provided without delay upon 
transfer.  
 
Based on public comments, the Board of Education decided to 
retain all current parental consent requirements for the 
development of a new or interim IEP. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
2 AO 
1 Cit 
1 MD 
6 Par 
1 PO 

 
Support amending A. 4., as follows:  "4.  If the parent(s) and the local educational 
agency are unable to agree on interim services or a new IEP, the LEA shall 
implement the child’s IEP from the previous local education agency.  …During the 
resolution of the dispute, the local educational agency shall provide FAPE in 
consultations with the parent(s), including services comparable to those 
described in the child’s IEP from the previous local educational agency. by the 
implementation of the child’s IEP from the previous local educational agency.”   
Retaining parental consent for IEP development and implementation for transfer 
students allows parents full participation in the IEP process, and allows the 
student the right of stay put during a dispute situation.  By adopting the child's 
transfer IEP, the new school district is not left to guess as to FAPE., thus less 
potential for litigation.  
 

 
1 LEA 

 
Supports the current proposal to allow the LEA to provide comparable services to 
transfer students without parental consent. 
 

  
Least Restrictive 
Environment 
 
8 VAC 20-81-130 
 
(11 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support including a new 1. c., which will include the alternative methods for LRE 
for preschool children discussed in the federal regulations to ensure children are 
afforded appropriate educational opportunities. "c. Must explore alternative 
methods to ensure that the requirements of this section are met for preschool 
children. Examples of such alternative methods might include placement options 
in private preschool programs or other community-based settings. Paying for the 
placement of qualified preschool children with disabilities in a private preschool 
with children without disabilities is one, but not the only, option available to public 
agencies to meet the requirements of this section.  Local school divisions that do 
not operate programs for preschool children without disabilities are not required 
to initiate those programs solely to satisfy these requirements. Local school 
divisions that do not have an inclusive public preschool but can provide all the 
appropriate services and supports must explore alternative methods." 
 

 
VDOE does not believe the additional language is necessary.  
VDOE, however, does provide technical assistance and 
guidance consistent with federal guidance to localities regarding 
LRE for the preschool population.   

 
Private Schools – 
Parentally Placed Private 
School Students 
 
8 VAC 20-81-150 C.; 8 VAC 
20-81-170 E. 4. c. 
 
(10 comments) 
 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support amending C.1.a.(1) to include private preschools that do not qualify as 
elementary schools:  "a. The term “private school” includes:…(1) Private, 
denominational, or parochial schools …(a) Private, denominational, or parochial 
preschools that do not qualify as elementary schools”  Currently, IDEA 
regulations require LEAs have the responsibility to spend a proportionate amount 
to provide services to children with disabilities who have been parentally-placed 
in private elementary schools and secondary schools. Since most private 
preschools are not in elementary schools, such students would not qualify for 
services under the IDEA provisions for “parentally-placed private school children.” 
 

 
VDOE does not believe this is necessary since the requirements 
for a LEA to provide a private placement are for all students who 
are found eligible for special education.  Likewise, students 
whose parents place them in private schools include students 
from 2 – 21, inclusive.  The LEA is responsible for determining 
whether the private school meets the definition of elementary 
school. (See Superintendent’s Memo, Interpretive, No. 1, Feb. 9, 
2007) 

 
Discipline – General 
 
8 VAC 20-81-160 A., I., J. 
 
(16 comments) 
 

 
1 LAC 
1 Par 

 
Suggest that the regulations clarify that if a student is returned to school after a 
disciplinary removal, the student should be returned to the original school, and 
not only the same level of services.  One commenter noted that parental 
participation in the decision should not be denied when a child’s actions are not a 
manifestation of the child’s disability. 
 

 
VDOE does not believe that additional guidance or regulatory 
language is required.  The proposed regulations are consistent 
with the federal regulations and provide protections for students 
with disabilities while providing LEAs with the necessary 
flexibility to ensure the safety of students and staff and to 
appropriately discipline a student who has violated the Student 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 LEA 

 
Suggests that the regulations not include language that would result in requiring 
localities to return children to the original school since schools need to have the 
flexibility of moving a student to another school in certain circumstances. 
 

 
1 Par 

 
We support the addition of language clarifying the actions to be taken by the IEP 
team including parent “in the event that the child’s behavior impedes the child’s 
learning or that of others.” 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support clarifying that case-by-case basis consideration to remove a child must 
be exercised consistently with the requirements in 8 VAC 20-80-160 and 34 CFR 
§300.530, and may not be used to circumvent these protections.  
 

 
1 Par 

 
Supports the addition of language clarifying the actions personnel may take in 
considering “unique circumstances.” 
 

Code of Conduct. 
 
 
 

 
Discipline - Short-term 
Removals (except 
services)  
 
8 VAC 20-81-160 B.2. & 
C.6. 
 
(1 comment) 

 
1 Par 

 
Opposes short term removals for a “period of time of up to 10 consecutive school 
days or 10 cumulative school days in a school year” as a standard for all students 
with disabilities.  LEAs use this provision to simply remove the child for the 
maximum time period allowed before addressing the child’s behavioral needs.  
Other states have limited the number of short-term removals allowed before 
addressing the need for behavioral supports and/ or an FBA.  Recommends 
Virginia specify a more limited number of short term removals for children whose 
disabilities are more likely to impact behaviorally such as children who have 
intellectual, communication, or emotional deficits before requiring that the IEP 
team meet to address those needs.  For such children, a “period of time of up to 
10 3 consecutive school days or 10 3 cumulative school days in a school year” 
should trigger the services and MDR requirements of 8 VAC 20-81-160.C and D. 
 

 
Consistent with the federal regulations, the LEA determines 
whether the short-term removals constitute a pattern or a 
change in placement. VDOE does not recommend further 
restrictions or requirements. 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending C.2.b. to define “substantially similar” to include behaviors as 
those that were caused by the child’s disability or had a direct and substantial 
relationship to it. Behaviors may appear different, but they may all be caused by 
the child's disability, and therefore, are "substantially similar." 
 

 
Discipline - Long Term 
Removals & interim 
alternative education 
setting (IAES) placements 
(except services)   
 
8 VAC 20-81-160 C. 
 
(34 comments) 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending C.3. to provide that if an LEA determines that a series of short-
term removals is not a pattern, the LEA shall notify the parent(s) of the decision 
and provide the parent(s) with the procedural safeguards. Successive removals 
of several days disrupt the child’s educational environment and cause the student 
to fall further behind, particularly if the child’s disability impedes the ability to 
learn.  Care should be taken to ensure that parents know their procedural 
safeguards and can challenge this decision. 
 

 
The proposed provisions regarding when a pattern of behavior 
constitutes a long-term removal and the steps that a LEA must 
take are consistent with the federal regulations regarding this 
issue.  VDOE does not recommend further requirements.   
 
The language at C.5. is consistent with federal requirements and 
is designed to protect the safety of other students since this 
relates to students with weapons, drugs, or who have inflicted 
serious bodily harm to another.  VDOE does not agree that this 
needs to be amended. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 Par 

 
Opposes vesting authority to determine when isolated, short-term removals for 
unrelated instances of misconduct are considered a pattern with the LEA, which 
may be biased or otherwise motivated to find that there is not a pattern 
regardless of whether or not a pattern exists. Parents should be included in this 
decision making. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Suggest amending the proposed 20-81-160 C.5. to address "special 
circumstances" to provide that "school personnel may remove a child with a 
disability to an appropriate interim alternative educational setting for the same no 
more than the amount of time that a child without a disability would be subject to 
discipline. . . "  The team should be free to consider extenuating circumstances 
and reduce the removal period if appropriate. 
 

 
1 AO 
1 Att 
20 Cit 
1 LAC 
21 Par 
1 PTA 
 

 
Oppose the elimination of the requirement for students who are short-term 
removed to receive services to enable the child to appropriately progress, not just 
participate, in the general education curriculum.  Rationales: 
 
• This will compound a student's disciplinary problems and school failure 

since services provided during long-term suspensions are already 
inadequate. 

• Depriving these students of needed services even short term does not 
facilitate behavioral improvements or educational progress. 

• Services provided for such students are already grossly inadequate, and the 
student’s disciplinary problems are greatly compounded by the failure to 
meet the child’s educational needs. The proposed regulatory change would 
eliminate all requirements on local school divisions to attempt to remedy this 
shortcoming. 

 
 
1 LEA 

 
Supports the current proposed regulations that require a child to be provided 
services during removals that allow the child to participate in the general 
curriculum since that language mirrors federal and would not support exceeding 
the federal language. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending B.2.b. to require that the LEA provide "services to the extent 
determined necessary to provide a free appropriate public education as required 
by IDEA 2004 § 612(a)(1) to enable the student to continue to participate  
appropriately progress in the general education curriculum and to progress 
toward meeting the goals of the student’s IEP."  IDEA and its federal regulations 
make it illegal to deprive children with disabilities of FAPE, and do not 
contemplate "FAPE-light".  Thus, the Virginia regulations must clarify that LEAs 
must provide FAPE. 
 

 
Discipline -- Services 
During Removal (except 
FBA and BIP)  
 
8 VAC 20-81-160 B. 2. & C. 
6. 
 
(90 comment) 

 
2 AO 
1 Cit 
1 MD 

 
Support amending B.2.b. to require that a child who has been removed for 10 
days and experiences a subsequent removal of less than 10 school days that is 
not a change in placement begin receiving educational services on the 11th 

 
VDOE does not believe that additional guidance or regulatory 
language is required.  The proposed provisions are consistent 
with federal regulations and require that a child with a disability 
who is long-term removed: 
• continue to receive educational services so as to enable 

the student to continue to participate in the general 
educational curriculum, although in another setting; 

• continue to receive those services and modifications 
including those described in the child’s current IEP that will 
enable the child to progress toward meeting the IEP goals; 
and 

• receive, as appropriate, a functional behavioral 
assessment, and behavioral intervention services and 
modifications, that are designed to address the behavior 
violation so that it does not recur. 

 



 29 

 
Issue 

 
Source 

 
Comments 

 
VDOE Response 

1 PO 
6 Par 
 

cumulative day of removal. This is required by the new federal regulations, 34 
CFR § 300.530(d)(4).  See 71 Fed. Reg. 46717.   
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending C.6.a.(1) to ensure that a students removed long-term 
"continue to receive educational services so as to receive a free appropriate 
public education as required by IDEA 2004 § 612(a)(1) and to enable the student 
to continue to participate in the general educational curriculum, although in 
another setting…" 300.530(d)(1) requires that a child who is removed to continue 
to receive educational services as provided in 34 CFR § 300.101(a),  which 
requires FAPE, and to continue to participate in the general education curriculum 
and progress toward meeting IEP goals. IDEA 2004 does not contemplate the 
provision of FAPE-light, and to avoid confusion, the requirement should be 
included. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending C. 6. a. (2) so that children who are long-term removed 
“continue to receive those services and modifications including those described in 
the child’s current IEP that will to enable the child to progress toward meeting the 
IEP goals . . .”  It would be inappropriate to allow LEAs to pick and choose among 
the services based on what school personnel might believe are necessary to 
enable a child to make progress.  
 

 
1 Par 

 
Oppose denying parents the right to participate in the development of an FBA 
when their child's behavior is impeding their learning. 
 

 
1 AO 
1 Att 
20 Cit 
22 Par 
1 PTA 

 
Oppose the elimination of the requirement for the IEP team to convene to 
conduct a FBA and implement or modify a BIP for any child with a disability 
removed long-term (11th day rule).  Suggests IEP teams must be proactive to 
determine the causes of behavior and plan for prevention of behaviors. One 
commenter noted students with disabilities whose behavior warrants such 
removals need greater intervention from their IEP teams, not less.  
 

 
1 LEA 

 
Suggests that a review of the data may be sufficient as an FBA and LEAs need to 
have this flexibility.  Supports current proposal. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support requiring a FBA be performed for children who are given a subsequent 
short-term removal after being removed for 10 cumulative school days in the 
year. FBAs, by addressing the actual cause of the behavior, ensure that 
interventions are appropriate and effective, abating the behavior. 
 

 
Discipline -- Functional 
Behavioral Assessments 
(FBA) & Behavioral 
Intervention Plans (BIP)  
 
8 VAC 20-81-160 C. 6. a. (3)  
8 VAC 20-81-160 D. 6. 
 
(92 comments) 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support retaining 2002 regulation 8 VAC 20-80-62 C. 2. (e) which requires that if 
a child with a BIP is removed for 10 school day and then subjected to a further 
short-term removal that is not a change in placement, then the BIP will be 
reviewed and modified if one or more IEP team members believe it necessary. 

 
The proposed provisions related to the use of FBAs and BIPs 
are consistent with federal regulations, including the deletion of 
the previous requirement that a FBA be triggered by the 11th 
cumulative day of disciplinary removal in a school year.  VDOE 
believes that adequate protections are provided to students with 
disabilities while providing LEAs with the flexibility to develop 
FBAs and BIPs that are responsive to the child’s unique needs.  
LEAs continue to be required to appropriately review and revise 
a child’s IEP, if the child’s behavior is impeding their learning or 
that of others.  Parents remain a member of the IEP team, and 
therefore, may fully participate in the development of FBAs and 
BIPs. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending C.6.a.3. to require an FBA and BIP be developed to address 
the conduct that resulted in the child's exclusion, or if the exisitng FBA/BIP are 
over one year old, the development of a new FBA/BIP.  Also suggests that if the 
FBA is more than a year old, it cannot be a review of existing data.  Outdated  
FBAs and BIPs often fail to effectively address a child's current behaviors, and a 
review of old data will not identify the significant, pupil-specific social, affective, 
cognitive, and/or environmental factors associated with the occurrence (and non-
occurrence) of the behaviors. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support including the following language as a new D. 7. a. and b. to ensure a 
FBA and BIP are developed to address the conduct that led to the child's 
exclusion: "a. conduct a functional behavior assessment, unless the local 
educational agency had conducted this assessment before the behavior that 
resulted in the change in placement occurred, and implement a behavioral 
intervention plan for the child; or b. If a behavioral intervention plan already has 
been developed, review this plan and modify it, as necessary, to address the 
behavior."  
 

 
1 Par 

 
Opposes the language of “as appropriate” in determining the need for an FBA.  
The determination of whether an FBA should be conducted should be the 
decision of an IEP team including parents convened for the purpose of 
conduction such an FBA and of developing or modifying a BIP to address the 
behavior or on parental request for an evaluation or reevaluation. The regulation 
should clarify these points. The regulation should be revised to read,  “Receive, 
as appropriate if determined by the IEP team including parents and consented by 
parents or upon parent’s request, a functional behavioral assessment, and 
behavioral intervention services and modifications, that are designed to address 
the behavior violation so that it does not recur.” 
 

 
1 AO 

 
Opposes any decrease in parental participation and parental consent in the 
manifestation determination meeting. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending D. 2. to require LEAs to make bona fide efforts to work with 
parents in selecting IEP members for manifestation determination.  Parents or 
LEAs must have the discretion to include all individuals with special knowledge or 
expertise regarding the child - particularly regarding how a student's disability can 
impact behavior and understanding consequences of behaviors.  It is important 
that all persons with appropriate knowledge/expertise be on the team. 
 

 
Discipline -- Manifestation 
Determination Review 
(MDR) - (except FBA and 
BIP)  
 
8 VAC 20-81-160 D. 
 
(89 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support the requirement in D.2. that manifestation determination IEP meetings 
convene "immediately, if possible" but not later than 10 school days after the 
decision to change the placement of the child.  Recommends strengthening the 
language to require that if the IEP cannot meet as soon as possible then the LEA 
must document the specific facts that made it impossible. 
 
 

 
The proposed provisions are consistent with the federal special 
education regulations, and the VDOE believes the federal 
regulations provide sufficient parameters for the MDR decision, 
and that no additional clarification is necessary.   
 
The regulations do not preclude the parent or another IEP team 
member from requesting an IEP meeting to consider 
manifestation determination for disciplinary actions related to 
short-term removals.  VDOE will clarify provisions related to 
membership and roles through technical assistance guidance 
and documents. A recent Virginia federal court case does not 
give parent and LEA equal status in determining the relevant 
members; the LEA makes the determination. This information 
will be included in VDOE’s technical assistance document on 
discipline. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending D.3 to specify that the review of all relevant information in the 
child’s file includes all of the child’s education records, as well as new information 
that parents or LEAs have.  All relevant information should be considered. The 
term “child’s file” should be defined to include all education records of the child, 
so the term is not interpreted so narrowly that relevant information is excluded.   
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending the proposed requirement D. 4.  to state that "behavior has a 
direct and substantial relationship to the disability if the disability significantly 
impairs the child's behavioral control." Language was included in Conference 
Report 108-779 indicating this and came from Doe v Maher, 793 F.2d 1470 (9th 
Circuit 1986). 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending D. 6. a and D. 6. b. to require an FBA and BIP be developed 
to address the conduct that resulted in the child's exclusion.  If an existing FBA or 
BIP is over one year old, suggests a new one be developed and not be limited to 
reviewing existing data in the file. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending D. 6. a. to require that in reviewing and developing an FBA, 
the LEA consider and implement positive behavioral strategies. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Suggest that even if the child's behavior is not a manifestation of the child's 
disability, the IEP team should be required to review positive behavioral 
strategies and develop an appropriate BIP after an FBA. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support deleting the following sentence in D. 6. c. "The exception to this provision 
is when the child has been removed for not more than 45 school days to an 
interim alternative educational setting for matters described in subdivision 
C.5.a.of this section.  In that case, school personnel may keep the student in the 
interim alternative educational setting until the expiration of the 45 day period."  
Current state regulation does not allow for placement change to continue once a 
behavior has been identified as a manifestation of a disability. This proposed 
change would allow unilateral placement change even when behavior is clearly 
identified as a manifestation of a disability.  
 

 
Discipline – Expedited Due 
Process Hearing/Appeal 
 
8 VAC 20-81-160 E.-G.,  8 
VAC 20-81-210 P. 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Suggest that under F. 1. and F. 3., when an expedited hearing results in a 45 day 
interim alternative placement or an extension, an FBA and BIP be required to 
address the conduct that resulted in the child's exclusion and develop new ones if 
they are over a year old.  Also suggests that if the FBA/BIP is over a year old, the 
new ones not be allowed to be just a review of data.  

 
Nothing in the regulations would prevent a LEA from conducting 
a FBA/BIP when an expedited hearing results in a 45 day interim 
alternative placement.  VDOE, however, does not agree that all 
students require a FBA and/or BIP and does not recommend 
adding this provision. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

(22 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Oppose the elimination of factors in current regulation, 8 VAC 20-80-68 C. 4. b. 
that require a hearing officer to consider in ordering a change in placement to an 
interim alternative educational setting for not more than 45 school days because 
current placement is substantially likely to result in injury to student and others, 
including the appropriateness of the student's current placement.  This includes 
considering if the LEA made reasonable efforts to minimize the risk of harm in the 
student's current placement, including the use of supplementary aids and 
services, and determine whether the interim alternative educational setting to 
which the child is long-term removed meets the services required during long-
term removals. All of these factors remain an important part of the HO's decision, 
even if no longer contained in these federal regulations. IDEA 2004 did not 
prohibit HO from considering the factors or indicate that they are no longer part of 
the analysis.  See Light v. Parkway C-2 S.D. (8th Cir. 1994). 
 

 
The requirements for this part mirror federal requirements and 
are intended to provide the flexibility to meet each child’s unique 
needs while protecting the safety of other students.   
 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support retaining all factors regarding students not yet eligible outlined in the 
current 8 VAC 20-80-68 C. 8. b., including that the child's behavior or 
performance demonstrates the need for those services."  Federal regulations 
deem an LEA knowledgeable about a child's disability for discipline purposes if 
the parent provides notice of his/her concerns that the child needs special 
education and related services. A child should not forego the protection of 
knowledge just because a parent cannot write nor has a disability preventing a 
written statement. 
 

 
Discipline – Protection for 
Students Not Yet Eligible 
 
8 VAC 20-81-160 H. 
 
(22 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Suggest clarifying H.3.(b), the provision indicating the LEA would not have 
knowledge it the child had previously been evaluated to say that "(b) the child has 
been evaluated within the last 3 years . . ." and determined ineligible for special 
education and related services. 
 

 
The language in the proposed regulations regarding when a LEA 
is deemed to have a “basis of knowledge” was specifically 
developed to comply with IDEA 2004, and the factors identified 
in the statute.   
 
USDOE, in response to a similar comment regarding the 
insertion of a timeline regarding when a child has previously 
been evaluated and determined ineligible, and whether or not 
the LEA has a “basis of knowledge,” stated, “Many commenters 
recommended that an evaluation and eligibility determination 
that is more than three years old not prevent deeming an LEA to 
have a basis of knowledge…The intent of Congress in revising 
section 615(k)(5) of the Act was to ‘ensure that schools can 
appropriately discipline students, while maintaining protections 
for students whom the school had valid reason to know had a 
disability’ and that the provisions in the Act should not have the 
‘unintended consequence of providing a shield against the ability 
of a school district to be able to appropriately discipline a 
student.’ (S. Rpt. No. 108–185, p. 46). We are not including time 
restrictions, as suggested by the commenters, to the exceptions 
in paragraph (c) of this section because we believe such 
restrictions are unnecessary and could have the unintended 
consequence of hindering the school’s ability to appropriately 
discipline a child.”  (Federal Register, p. 46727) VDOE supports 
this position, and similarly, declines to insert the recommended 
language. 
 

 
Educational Records 
 
8 VAC 20-81-170 A.1.a. and 
G. 
 
(15 comments) 

 
3 Sped Adm 

 
Oppose the new provision in G. 11. b. which requires  LEAs to ensure electronic 
communications regarding any matter associated with the child be part of the 
child's educational record.  Rationales: 
• This will limit communications between parents and teachers. 
• It will make the child's educational records thick and difficult to manage.  
• The same requirement is not applicable to other communications between 

parents and teachers (ie. letters, notes). 
• It could be time consuming and reduce instructional time. 

 
As drafted, 8 VAC 20-81-170 G. 11. b. states, “Each local 
educational agency shall ensure that electronic communications 
via e-mails or facsimiles regarding any matter associated with 
the child, including matters related to IEP meetings, disciplinary 
actions, or service delivery, be part of the child’s educational 
record.”  However, this provision only applies if the electronic 
communication otherwise meets the definition of an education 
record.  “Education record” means, in part, “those records that 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

• The impact of the new requirement is unclear (ie. Should a summary of every 
conversation and the student’s daily communication log be included?   Would 
every communication among teachers/administrators in the building regarding 
the student need to be recorded?) 

 
 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Recommend amending G. 1. a. to require that an LEA must comply with a 
request for educational records with 5 business days, versus 45 calendar delays. 
45 calendar days is unnecessarily lengthy and parent request for records are 
usually time sensitive. 
 

 
1 Par 

 
Opposes the removal of parent access to records “2 days” prior to an IEP 
meeting and the “45 day” time period for making records available to 
parents.Revise the regulation to state, "The [LEA] comply with a request without 
unnecessary delay and not more than two days before any meeting regarding an 
IEP or any hearing in accordance with 8VAC20-81-160 and 8VAC20-81-210, or 
resolution session in accordance with 8VAC20-81-210, and in no case more than 
5 business  days after the request has been made.” “Before” is not a measurable 
standard and cannot be enforced due to variance in interpretation. Review of 
records can take considerable time and should not be subject to LEAs imposing 
capricious limitations on when parents may conduct their review.  A child’s 
records exist in his/her file.  The LEA should be reasonably expected to pull the 
child’s records on parent request.  The sole need for delay would be to have a 
school representative available to monitor or assist the parent or parent’s 
representative with copying of records.  Such availability of personnel is 
accommodated by a 5 business day timeline. 
 

are directly related to the student and maintained by an 
educational agency or institution or by a party acting for the 
agency or institution.”  Therefore, if the LEA would not otherwise 
maintain a specific electronic communication, they are not 
required to do so based solely on this regulatory requirement.  
However, if an electronic communication is directly related to a 
student and maintained by the LEA, then the electronic 
communication is considered part of the child’s educational 
record. 
 
VDOE believes that the timelines, which comport with federal 
requirements, are sufficient to ensure the LEA’s responsibilities 
in providing records to parents.  Therefore, VDOE declines to 
make the timelines more restrictive.   
 

 
Independent Educational 
Evaluation (IEE) 
 
8 VAC 20-81-170 B.  
 
(11 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support deleting B. 2. e.: "e.  A parent is entitled to only one independent 
educational evaluation at public expense each time the public educational agency 
conducts an evaluation component with which the parent disagrees." This 
exceeds federal regulations and could be interpreted as more restrictive. 
Suggests using the federal language. 
 

 
An evaluation is a process by which it is determined whether a 
child has a disability and the nature and extent of the special 
education and related services that the child needs.  Historically, 
in Virginia, there have been questions about the nature and 
frequency of the parent’s entitlement for an IEE.  Specifically, if 
multiple assessments were completed as part of the evaluation 
process (i.e., psychoeducational, sociological, speechlanguage), 
was the parent entitled to a separate IEE for each assessment 
(i.e., component)  which was completed during the evaluation 
cycle, or was the parent required to select only one of the 
assessments for purposes of an IEE?  The proposed regulations 
were intended to clarify that a parent is entitled to an IEE for 
each assessment that was completed during the evaluation 
process, with which the parent disagrees.  In accordance with 
federal regulations, a LEA may not limit a parent’s request for an 
IEE to one section of a specific assessment or evaluation 
component. 
 

 
Prior Written Notice (PWN) 
 
8 VAC 20-81-170 C. 

 
1 Par 

 
Opposes the proposed limitations on when LEAs need to provide PWN, as PWN 
is one way that parents can have their questions answered by reluctant schools. 
 

 
VDOE does not believe that additional guidance or regulatory 
language is required.  The 1999 federal regulations included a 
provision that specified that if the prior written notice related to 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
(12 comments) 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending C. 1. to note that PWN shall be given to the parent within a 
reasonable time, "but in no case more than 24 hours before or after the local 
educational agency…." Providing a specific timeline will alleviate 
misunderstandings and prevent a delay in filing for Due Process, if necessary. 
 

an action that also required parental consent, the LEA could 
provide notice at the time of requesting parental consent.  This 
language was removed from the federal regulations and that 
change was mirrored in the draft Virginia regulations.  Because 
parental consent cannot be requested without the provision of 
prior written notice, the result does not limit or eliminate the need 
to provide prior written notice when the LEA proposes or refuses 
an action that requires parental consent.   
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support deleting the requirement that the Procedural Safeguards Document 
(PSD) only be provided one time a year except…."  
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support revising the language in D. 1.e.  "On the date on which the decision is 
made to make take a disciplinary action, including a disciplinary removal  that 
constitutes a change in placement because of a violation of a code of student 
conduct." rather than "to make a disciplinary removal." 
 

 
Procedural Safeguards 
Notice 
 
8 VAC 20-81-170 D. 
 
(33 comments) 
 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support providing a copy of the PSD upon "review regarding reevaluation of the 
child" and upon "each notification of an IEP meeting." 
 

 
The changes regarding the provision of the Procedural 
Safeguards Notice comply with statutory language outlined in 
IDEA 2004, and its federal implementing regulations, which was 
intended to balance a parent’s need to understand their 
procedural protections, while reducing unnecessary paperwork 
and procedural burdens.  Therefore, VDOE does not believe that 
additional changes are necessary. 

 
Consent – General  
 
8 VAC 20-81-170 E 
 
(1 comment) 
 

 
1 Par 

 
Opposes any changes that would limit or omit the need for parental consent. 
 

 
In response to the public comments on parent consent, the BOE 
retained the current parent consent requirements for new and 
revised IEPs and changes in eligibility including complete or 
partial termination of services. 

 
1 AO 

 
Opposes the elimination of participation and consent of parents in the FBA 
process. 
 

 
Consent – FBA 
 
(42 comments) 
  

1 AO 
1 Att 
19 Cit 
19 Par 
1 PTA 
 

 
Oppose the development of an FBA without parental consent. 

 
Consistent with federal regulations, parents continue to be a vital 
member of the IEP team, and therefore, an important participant 
in the development and review of FBAs. 
 
Consistent with federal regulations and guidance from USDOE, 
the proposed regulations continue to require parental consent 
for a functional behavioral assessment when the LEA proposes 
to obtain new evaluations. 

 
Consent -- Revocation  
 
8 VAC 20-81-170 E. 3. 

 
2 Sped Adm 

 
Support a revision of the parent revocation provisions to comply with the federal 
regulations that became effective December 2008. 

 
The purpose of the current public comment period is to address 
those changes to the draft regulations, which occurred between 
the proposed and final stages of the regulations revision 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
(2 comments) 
 

process, and which created a “substantial impact.”  Since the 
federal regulatory change referenced by the commenter did not 
occur until after the BOE’s September 25, 2008 meeting, in 
which the “final regulations” were approved, this change is not 
permitted to be addressed as part of the current regulatory 
process.   However, the necessary changes to Virginia’s special 
education process will be made through a separate process, as 
outlined in Virginia’s Administrative Process Act. 
 

 
Age of Majority – Transfer 
of Rights 
 
8 VAC 20-81-180 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support amending the timeline for certification that the adult student is incapable 
of providing informed consent, in C. 3. d,. to include 60 calendar days, rather than 
65 business days, to be consistent with previous recommendations regarding the 
timeline for eligibility determination. 
 

 
The 65 business day timeline is one which has a long-standing 
history in Virginia.  To shorten this timeline would not allow LEAs 
adequate time and would have major fiscal implications. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Suggest amending C. to add a final sentence stating, "Such a meeting cannot be 
used to delay or deny a due process hearing."  This language has not been 
previously included - since the meeting is a pre-meeting to explain the benefits of 
mediation, not the mediation itself. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending E. 2. as follows:  “E. The mediation process shall:…2. 
Conclude with a written legally binding agreement if an agreement is reached by 
the parties to the dispute that, … c.Is enforceable in any state or federal court of 
competent jurisdiction and  identifies procedures for incorporating relevant terms 
of the mediation agreement into the child’s IEP” The purpose of the Mediation will 
often include changes to services or placement which should be incorporated into 
the IEP where they exist." 
 

 
Mediation  
 
8 VAC 20-81-190 
 
(33 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support the deletion of the 2nd sentence in E. 3."“Parties to the mediation 
process may be required to sign a consent form to mediate containing a 
confidentiality pledge prior to the commencement of the mediation process.”   
Although the Federal Register states that the intent is not to prevent States from 
from allowing parties to sign a confidentiality pledge, it does not state that States 
can require it.  The word “consent” has been added to this section and should be 
removed as parental consent is no longer required for mediation.    
 

 
VDOE does not believe the additional language is necessary 
since it would be redundant.  No action taken to try to resolve a 
dispute can delay a due process hearing once it has been 
requested by the parent unless the parent agrees to delay the 
request.   
 
VDOE does not believe it is appropriate to require additional 
specificity for the mediation agreement.  If a locality agrees to a 
change in services, it is the responsibility of the school division 
to either formalize the agreement via an IEP or develop an 
agreement to provide the service.   
 
VDOE believes it is appropriate to require a confidentiality 
pledge as a measure of participation in good faith and to create 
a climate that participants can freely discuss the dispute without 
regard to information that may be used against them subsequent 
to the mediation.   

 
Complaints Process  
 
8 VAC 20-81-200 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support inserting into proposed section D.4.f. the current requirement that "The 
local educational agency will be given 15 business days from the date of notice of 
noncompliance to respond and initiate corrective action."  
 

 
VDOE doe not believe that additional language or timelines 
related to the complaints process is required.   

 
Due Process -- Hearing 
Officers  

 
2 AO 
1 Cit 

 
Support deleting  D. 4., which permits VDOE to require that decisions be reissued 
if there are concerns about the correct use of citations, readability or if there are 

 
VDOE needs to ensure that citations used are correct to ensure 
that decisions are fair and impartial.  Readability is also an 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

1 MD 
1 PO 
6 Par 

conflicts in "data."  Permitting staff to review decisions for "readability" is 
vague/arbitrary, and may change the facts or result in substantive changes to the 
decision, invading the judicial decision-making authority. To the extent that VDOE 
staff could review an opinion for an error in the name of the child's school or his 
age or address, this needs to be addressed in narrower language. Errors in fact 
and errors in law are reserved for the courts. The hearing officer's decision is final 
and VDOE staff do not have the authority to alter it. 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 
 

 
Support amending H.4.b. to ensure fairness of the due process system:  "b. Is an 
employee of the Virginia Department of Education or the local educational agency 
that is involved in the education and care of the child of an employee of any local 
education agency in Virginia."   
 

 
8 VAC 20-81-210 B, F.4., 
F.5., G. 
 
(33 comments) 
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support deleting H.4.c. “4. A hearing shall not be conducted by a person who c. 
Represents schools or parents in any matter involving special education or 
disability rights, or is an employee of any parent rights agency or organization, or 
disability rights agency or organization."  As proposed, the regulations permit 
employees of school-related agencies/organizations to serve as hearing officers, 
but restrict employees of parents/disability rights agencies from serving, creating 
an inequity.   
 

important aspect to ensuring that decisions are understandable 
and can be implemented appropriately. The proposed 
regulations contain specific language from the current 
regulations that prohibits VDOE from reviewing errors of law that 
are preserved for appellate review.   
 
It is important that persons identified in H.4.b. and H.4.c. not be 
hearing officers in order to avoid conflict of interest.   
 
VDOE does not recommend any revisions to this provision. 
 
 

 
Due Process - 
Implementation Plan  
 
8 VAC 20-81-210 L.6. and 
N.16. 
 
(42 comments) 
 

 
1 AO 
1 Att 
20 Cit 
19 Par 
1 PTA 

 
Oppose the elimination of the provision requiring LEAs to submit an 
implementation plan to DOE following the rendering of a due process decision or 
the withdrawal of a hearing request. The proposal that VDOE be provided by the 
LEA, upon request, with documentation that the area(s) have been corrected is 
only an after-the-fact requirement upon school divisions.  Without this, parents 
will not have the assurance of knowing when to expect corrections to occur and 
ensure that their child receives FAPE. 

 
The implementation plan with a 45 day period is already 
included and was reinserted in the Board’s final proposed 
regulations. It applies specifically to those cases that actually go 
to full hearing.   
 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support amending E.1. to make a provision for continuing violations or tolling the 
statute if an individual is incapacitated or whether the timeline is tolled by the 
filing of a complaint if amendments to the complaint are necessary. Clarification is 
needed to prevent individuals from being misinformed with regards on their rights 
and due process. 
 

 
Due Process – General  
 
8 VAC 20-81-210 C.-O., Q.-
S. 
 
(22 comments) 

 
2 AO 
1 Cit 
1 MD 
1 PO 
6 Par 

 
Support revising N.17 to retain the 2002 requirement which requires 
implementation of plans within 45 calendar days of a hearing decision, and that 
decisions be implemented while a case is being appealed. Allowing LEAs to wait 
to delay up to a year allows for the possibility of denial of FAPE to a student for 
that time frame, possibly an increase in the compensatory services due.   
 

 
VDOE does not believe that changes to E.1. are necessary 
since it provides an adequate time period for a parent to address 
concerns through a due process hearing. 
 
VDOE does not recommend any revisions to these provisions. 

 
Surrogate Parents  
 
8 VAC 20-81-220 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support amending B.1.a. to insert language, as follows: "a. The biological, 
adoptive parent(s) or guardians are allowing relatives or private 
individuals to act as a parent;" 

 
The definition of parent in the proposed regulations takes into 
consideration both federal and state regulations. It is anticipated 
that these regulations will require many fewer instances for 
assigning surrogate parents and do not specify the procedures 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 
 

 
Support amending B. 1. b.  by replacing the entire proposed provision with the 
following language: "Any person who can serve as ‘parent,’ as defined by this 
chapter in 8 VA Admin. Code § 20-80-10, other than a surrogate parent, is either 
acting as parent, or is available and willing to act as parent for the purposes of 
this chapter." 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support deleting B. 1. c. 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

  
Support amending B. 2. c. "The child is a ward of the state and the provisions of 8 
Va. Admin. Code § 20-81-220(B)(1) do not apply and either subdivision 1.a. or 
1.b. of this subsection is also met;" 
 

(50 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support amending C.1. "The local educational agency shall establish procedures 
in accordance with this regulation for determining whether a child needs a 
surrogate parent." 
 

for recruiting surrogate parents at the local level.  Language in 
B.1.c. is consistent with state requirements. The proposed 
language at 8 VAC 20-81-220 B. 2. is consistent with the federal 
regulations. 
 
  

 
2 AO 
1 Cit 
1 MD 
7 Par 
 

 
Support retaining in 230 B. the 2002 requirement for checks of 
revisions/amendments to local policies and procedures by respective parties 
(Special Education Advisory Committee (SEAC), local school board, VDOE):  
“The annual plan shall include: 1.a. Assurances… and any revisions to such 
policies and procedures. Local school divisions shall first submit revisions to the 
policies and procedures to their local school board for approval.;…2.…State-
operated programs and the Virginia School for the Deaf and Blind at Staunton 
shall first submit any revisions to the policies and procedures with their annual 
plan to the state special education advisory committee (SEAC) for review prior to 
submission to the Virginia Department of Education." Rationales: 
• By removing such oversight, VDOE will be less aware if LEAs incorrectly 

craft procedural changes.  
• Special Education Policies and Procedures are not given the same attention 

and kept updated. Policies and procedures may be changed through 
practice, but are neither reviewed by the LAC or subsequently properly 
approved by the School Board.  Preserving at least a once yearly 
requirement for the Special Education Policies and Procedures to be 
remembered helps to ensure that LEAs give these policies and procedures 
due consideration and attention.  

 

 
Annual Plan 
 
8 VAC 20-81-230 B 
 
(13 comments) 

 
1 LEA 

 
Opposes any action that would require localities to provide notice and public 
comment on locally developed procedures.  Schools are already required to have 
these approved by local boards and further requirements would be unwieldy and 
time-consuming. 

 
In order to minimize local paperwork and to allow flexibility to 
school divisions, VDOE does not recommend reverting to former 
requirements related to the submission of local policies and 
procedures and any amendments to those.  It is the 
responsibility of the localities to have the mechanisms to ensure 
that they have properly developed policies and procedures.   
Should someone disagree with local implementation decisions, 
the VDOE complaint procedures may be used.   
 
Nothing in the proposed regulations requires a school division to 
provide notice and solicit comments on local policies and 
procedures.  Local advisory committees are required to 
participate in the review of policies and procedures for the 
provision of special education and related services. Notice of 
their meetings to the public is required.  The public is invited to 
make public comment to members of local advisory committees. 
 
 
LEAs are responsible for developing local policies and 
procedures in compliance with state regulations.  As with other 
local regulations, they are not subject to approval by VDOE, but 
may be reviewed as part of a complaint to VDOE or through 
Federal Program Monitoring process. 
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

 
1 LAC 

 
Suggests that by providing more power and autonomy to LEAs, the state should 
require districts to provide notice and an opportunity for public comment on their 
own local rules so parents can present their concerns and express their opinions, 
thereby ensuring fair and appropriate local regulations. 

 
Funding - General (except 
Early Intervening 
Services)  
 
8 VAC 20-81-230 C.  
8 VAC 20-81-240 to 
8 VAC 20-81-290 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 
 

 
Support retaining in 8 VAC 20-81-240 A., the 2002 requirement from 8 VAC 20-
80-100 which requires any changes to local policies and procedures be submitted 
to VDOE: "A. ...Changes to the local policies and procedures and supporting 
documentation shall be submitted upon amendment or revision made as 
determined by local need, as a result of changes in state or federal laws or 
regulations, as a result of required corrective action, or as a result of decisions 
reached in administrative proceedings, judicial determinations, or other findings of 
noncompliance." Without such oversight, VDOE will be less aware if LEAs 
incorrectly craft procedural changes. 
 

 
In order to minimize local paperwork and to allow flexibility to 
school divisions, VDOE does not recommend reverting to former 
requirements related to the submission of local policies and 
procedures and any amendments.  It is the responsibility of the 
localities to have the mechanisms to ensure that they have 
properly developed policies and procedures.   Should someone 
disagree with local implementation decisions, the VDOE 
complaint procedures may be used.    

 
1 AO 
1 Att 
19 Cit 
1 LAC 
21 Par 
1 PTA 

 
Oppose allowing LEA personnel to act as voting members on the LAC.  
Rationales:  
• A conflict of interest prevents employees from acting in an independent 

capacity.  
• As drafted, the regulations permit the LAC to be "packed" with employees, 

which would inhibit discussions. 
• Parents and advocates lose a critical means of affecting change within the 

LEA. 
• LACs are long established accountability check in the Virginia system, 

functioning independently, providing constructive criticism and insight.  The 
proposed change could prevent this. 

• This change does nothing to improve LAC structure and operations and is 
more likely to further discourage parent participation in LACs. 

 
 
1 SSEAC 

 
Opposes the inclusion of a teacher as a voting member of the LAC.  Rather, 
supports retaining the 2002 regulatory language regarding LAC composition.   If a 
teacher is permitted to be a voting member of the LAC, in smaller LACs, there 
may be undo influence by people who are paid by the LEA. 
 

 
1 LEA 

 
Supports allowing LEA employees to serve as voting members on the LAC, as it 
would enhance collaboration and bring a broader perspective to the discussions 
and recommendations the committee makes to the School Board. 
 

 
2 AO 
1 Cit 
1 MD 
7 Par 
 

 
Support revising D.1.b.:  "The committee shall include one teacher who is also 
the parent of a student receiving services under IDEA,” allowing employees who 
have children with disabilities to be appointed as voting members on the LAC. 
 

 
Local Advisory 
Committees (LAC)  
 
8 VAC 20-81-230 D. 
 
(67 comments) 

 
2 AO 
1 Cit 

 
Support retaining the 2002 requirement for checks of revisions/amendments to 
local policies and procedures by respective parties (Special Education Advisory 

 
Due to the long-standing requirement for local advisory 
committees and a history of their contributions, the Board of 
Education maintained the requirement for local advisory 
committees in its proposed regulations.   
 
To address public comments received, however, the committee 
composition was modified to allow the LAC composition to 
include a teacher. Specifically, the inclusion of a teacher on 
each LAC will permit LACs to more accurately mirror the 
composition of the State Special Education Advisory Committee, 
permitting multiple constituencies to be represented.  In addition, 
a number of comments were received indicating that parents of 
students with disabilities who were also school employees were 
prohibited from participating in the LAC.  Since some LEAs have 
difficulty recruiting active members, the modification provides 
LEAs more flexibility in recruitment. 
 
The proposed regulations require local advisory committees to 
review the annual plan.  The annual plan no longer requires that 
local policies and procedures be included, however, but certain 
policies and procedures are required of local school boards.  A 
set of assurances signed by the local superintendent is included 
with each annual plan.   
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Issue 

 
Source 

 
Comments 

 
VDOE Response 

1 MD 
6 Par 

Committee (SEAC), local school board, VDOE) by amending D.2.e "e. Review 
the policies and procedures for the provision of special education and related 
services prior to submission to the local school board; and the Virginia 
Department of Education; and" 
 

 
Early Intervening Services 
 
8 VAC 20-81-230 J.; 8 VAC 
20-81-260 H  
 
(1 comment) 
 

 
1 AO 

 
Suggests addressing disproportionality concerns by implementing early 
intervening services. 

 
VDOE does not believe additional language is necessary.  
Localities will have the flexibility to use early intervening services 
as appropriate to their localities.   

 
National Instructional 
Materials Accessibility 
Center (NIMAC)/ National 
Accessibility Materials 
Accessibility Standard 
(NIMAS)  
 
8 VAC 20-81-230 K. 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support inserting a new provision between currently proposed 230 K.3. and K.4.  
The new provision would state the following: "4. The local educational agency 
shall adopt a guidance document outlining the reasonable steps the local 
education agency will take to facilitate providing instructional materials in 
accessible formats in a timely manner. The adopted guidance shall also give 
consideration to availability of supporting assistive technology, supplemental 
books and materials, advance availability of teacher syllabuses, and availability of 
trained personnel to proof non-NIMAS documents prior to student receipt."   
 

 
VDOE does not believe it is appropriate to include the provision 
of a guidance document in the regulations.  VDOE, however, will 
be available to provide technical assistance and will provide 
regulatory guidance as it becomes available.  

 
Figures 1 and 2 
 
8 VAC 20-81-340 
 
(10 comments) 
 

 
2 AO 
1 Cit 
1 MD 
6 Par 

 
Support amending Figure 1 and 2 to include DD caseloads through age 9. 

 
The appendix already reflects the changes to the definition of 
DD. 
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f. Participate in the review of the local school division's annual plan, as outlined in subdivision B 2 of 

this section. 

3. Public notice shall be published annually listing the names of committee members and including a 

description of ways in which interested parties may express their views to the committee. 

4. Committee meetings shall be held at least four times in a school year and shall be open to the 

public. 

E. Regional special education programs. (§ 22.1-218 of the Code of Virginia; Jointly Owned and 

Operated Schools and Jointly Operated Programs (8VAC20-280)) 

1. If it becomes necessary for local school divisions to develop regional programs to serve children with 

disabilities residing within their jurisdiction, such regional programs shall be provided in accordance 

with the least restrictive environment requirements specified in 8VAC20-81-130.  

2. If local school divisions elect to participate in an approved regional program for the provision of 

special education and related services for certain children with disabilities, a joint board shall be 

established to manage and control the jointly owned or operated program, center, or school. 

Establishment of the joint board and administration of the jointly owned and operated program shall be 

conducted in accordance with the Virginia Board of Education regulations governing such programs. 

3. Each joint board shall appoint a qualified director who shall be the administrative head of the 

regional program. The director shall be responsible for the administration of programs and services 

that are approved by the joint board. 

F. Transition from infant and toddler programs to early childhood special education programs. (34 CFR 

300.124) 

1. Children who are participating in early intervention programs under Part C of the Act and who will 

participate in preschool programs under Part B shall be afforded a smooth and effective transition to 

the preschool programs in a manner consistent with the Virginia lead agency's Part C early intervention 

policies and procedures. 

2. The local school division shall participate in transition planning conferences when notified by the 

designated local Part C early intervention agency (not less than 90 days and not more than nine 

months before the child is eligible for preschool services), in accordance with [ 34 CFR 303.148(b) 

§ 1437(a)(9) of the Act, and its federal implementing regulations ]. 

3. A child with a disability whose second birthday falls on or before September 30 may begin attending 

Part B preschool programs at the start of the school year if: 

a. The child meets the Part B eligibility criteria; and 
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b. An IEP has been developed and signed by the parent(s). 

G. Programs for children with disabilities in regional or local jails. ([ 34 CFR 300.121 and 34 CFR 

300.122 34 CFR 300.101 and 34 CFR 300.102 ]) 

1. Each local school division with a regional or local jail in its jurisdiction shall be responsible for the 

provision of special education and related services to all eligible children with disabilities incarcerated 

in the jail for more than 10 calendar days.  

2. Each local school division with a regional or local jail in its jurisdiction shall establish an interagency 

agreement with the sheriff or jail administrator responsible for the regional or local jail. The interagency 

agreement shall address staffing and security issues associated with the provision of special education 

and related services in the jail. A copy of [ any revisions to ] this agreement shall be submitted with the 

annual plan specified in subsection B of this section. [ (34 CFR 300.121 and 34 CFR 300.122) ] 

H. Each local educational agency shall cooperate with the U.S. Department of Education's efforts under 

§ 1308 of the ESEA to ensure the linkage of records pertaining to migratory children with disabilities for 

the purpose of electronically exchanging, among the states, health and educational information regarding 

those children. (34 CFR 300.213) 

I. Early Intervening Services. Each local educational agency shall implement early intervening services 

in accordance with the provisions of 8VAC20-81-260 H. (34 CFR 300.226) 

J. Access to instructional materials. 

1. Each local educational agency shall ensure that children with disabilities who need instructional 

materials in accessible formats are provided those materials in a timely manner. (34 CFR 300.172(b) 

and (c)) 

2. To meet the requirements of subdivision 1 of this subsection for blind persons or other persons with 

print disabilities, the local educational agency may coordinate with the National Instructional Materials 

Access Center (NIMAC). (34 CFR 300.172(a) and (c)) 

a. The local educational agency shall provide an assurance to the Virginia Department of Education 

that the local educational agency will provide instructional materials to blind persons or other persons 

with print disabilities in a timely manner. This assurance shall be provided as part of the Annual Plan 

requirements outlined in subsection B of this section. 

b. Each local educational agency shall inform the Virginia Department of Education on an annual 

basis whether or not it chooses to coordinate with the NIMAC. 

c. If the local educational agency coordinates with the NIMAC, the agency, as part of any print 

instructional materials adoption process, procurement contract, or other practice or instrument used 
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for the purchase of print instructional materials, shall enter into a written contract with the publisher of 

the print instructional materials to do the following: 

(1) Require the publisher to prepare and, on or before delivery of the print instructional materials, 

provide to the NIMAC electronic files containing the contents of the print instructional materials using 

the NIMAS; or 

(2) Purchase instructional materials from the publisher that are produced in, or may be rendered in, 

specialized formats. 

d. The requirements of subdivision J 2 c of this section shall apply to print instructional materials 

published after July 19, 2006. 

3. Nothing in this subsection relieves a local educational agency of its responsibility to ensure that 

children with disabilities who need instructional materials in accessible formats, but who are not 

included under the definition of blind or other persons with print disabilities or who need materials that 

cannot be produced from NIMAS files, receive those instructional materials in a timely manner. (34 

CFR 300.172(b)) 

4. Definitions applicable to this subsection. 

a. The term "timely manner" has the same meaning as the defined in 8VAC20-81-10. 

b. The term, "blind or other person with print disabilities" means children with disabilities who qualify 

to receive books and other publications produced in specialized formats. A child with a disability 

qualifies under this provision if the child meets one of the following criteria: (2 USC § 135a; 36 CFR 

701.6(b)(1) and 34 CFR 300.172(a) and (e)) 

(1) Blind person whose visual acuity, as determined by competent authority, is 20/200 or less in the 

better eye with correcting glasses, or whose widest diameter of visual field subtends an angular 

distance no greater than 20 degrees; 

(2) Person whose visual disability, with correction and regardless of optical measurement, is certified 

by competent authority as preventing the reading of standard printed material; 

(3) Person certified by competent authority as unable to read or unable to use standard printed 

material as a result of physical limitation; or 

(4) Person certified by competent authority as having a reading disability resulting from organic 

dysfunction and of sufficient severity to prevent their reading printed material in a normal manner. 

c. The term "competent authority" is defined as follows: (2 USC § 135a; 36 CFR 701.6(b)(2)) 
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(1) In cases of blindness, visual disability or physical limitations: doctors of medicine, doctors of 

osteopathy, ophthalmologists, optometrists, registered nurses, therapists, professional staff of 

hospitals, institutions, and public or welfare agencies (e.g., social workers, case workers, counselors, 

rehabilitation teachers, and superintendents). 

(2) In the case of a reading disability from organic dysfunction: doctors of medicine who may consult 

with colleagues in associated disciplines. 

d. The term "print instructional materials" means printed textbooks and related printed core materials 

that are written and published primarily for use in elementary school and secondary school instruction 

and are required by the Virginia Department of Education or the local educational agency for use by 

students in the classroom. (20 USC § 1474(e)(3)(C)) 

e. The term "specialized formats" has the meaning given the term in 17 USC § 121(d)(3), and means 

Braille, audio, or digital text that is exclusively for use by blind or other persons with disabilities, and 

with respect to print instructional materials, include large print formats when such materials are 

distributed exclusively for use by blind or other persons with disabilities. (20 USC § 1474(e)(3)(D) [ ; 

34 CFR 300.172(e) ]) 
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Part IV  
Funding  

 

8VAC20-81-240. Eligibility for funding. 

A. Each local school division and state-operated program shall maintain current policies and procedures 

and supporting documentation to demonstrate compliance with the Act and the Virginia Board of 

Education regulations governing the provision of special education and related services, licensure and 

accreditation. Changes to the local policies and procedures shall be made as determined by local need, 

as a result of changes in state or federal laws or regulations, as a result of required corrective action, or 

as a result of decisions reached in administrative proceedings, judicial determinations, or other findings of 

noncompliance. ([ 34 CFR 300.201; ] 34 CFR 300.220) 

B. All disbursement is subject to the availability of funds. In the event of insufficient state funds, 

disbursement may be prorated pursuant to provisions of the Virginia Appropriation Act. 

 

8VAC20-81-250. State funds for local school divisions.  

A. State funds to assist local school divisions with the cost of providing special education and related 

services for children with disabilities shall be provided through the Virginia Department of Education's 

appropriation as provided in this section. 

B. Children with disabilities enrolled in programs operated by a local school board: 

1. Public school programs. In addition to the funds received for each pupil from state basic aid, local 

school divisions shall receive payment to support the state share of the number of special education 

teachers and paraprofessionals required by the Standards of Quality. (Chapter 13.2 (§ 22.1-253.13:1 

et seq.) of Title 22.1 of the Code of Virginia) 

2. Homebound instruction. Subject to availability, local school divisions shall receive funds to assist 

with the cost of educating students who are temporarily confined for medical or psychological reasons. 

Such students may continue to be counted in the average daily membership (ADM) while receiving 

homebound instruction. In addition, costs will be reimbursed based on the composite index, the hourly 

rate paid to homebound teachers by the local educational agency, and the number of instructional 

hours delivered. Reimbursement is made in the year following delivery of instruction. (Regulations 

Establishing Standards for Accrediting Public Schools in Virginia (8VAC20-131)) 

C. Children with disabilities enrolled in regional special education programs: ([ §§ 22.1-211 and Virginia 

Appropriation Act; § ] 22.1-218 of the Code of Virginia) 
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1. Subject to availability, reimbursement may be made available for a portion of the costs associated 

with placement of children with disabilities in public regional special education programs pursuant to 

policies and procedures established by the [ Virginia Board of Education Superintendent of Public 

Instruction or designee ] . 

2. Such reimbursement shall be in lieu of [ the state per pupil basic aid otherwise other state education 

funding ] available for each child. 

D. Applicability of least restrictive environment and FAPE provision in state-funded placements. No 

state-funding mechanism shall result in placements that deny children with disabilities their right to be 

educated with children without disabilities to the maximum extent appropriate, or otherwise result in a 

failure to provide a child with a disability a free appropriate public education. (34 CFR 300.114(b)) 

E. Children with disabilities receiving special education and related services in regional or local jails. 

Local school divisions are reimbursed for the instructional costs of providing required special education 

and related services to children with disabilities in regional or local jails. (Virginia Appropriation Act) 

F. Funds under the Comprehensive Services Act for At-Risk Youth and Families. (§§ 2.2-5211 through 

2.2-5212 of the Code of Virginia) 

1. Funds are available under the Comprehensive Services Act to support the cost of:  

a. Special education and related services for children with disabilities whose IEPs specify private day 

or private residential placement;  

b. Certain nonspecial education services for children with disabilities whose Comprehensive Services 

Act team identifies that such services are necessary to maintain the child in a less restrictive special 

education setting, in accordance with Comprehensive Services Act requirements; and  

c. Special education and related services for children with disabilities who are placed by a 

Comprehensive Services Act team in a private residential placement for noneducational reasons.  

2. Local school divisions shall be responsible for payment of transportation expenses associated with 

implementing the child's IEP.  

3. Comprehensive Services Act reimbursement requirements shall be applicable.  

4. When a parent unilaterally places a child with a disability in an approved private nonsectarian school 

for children with disabilities, the local school division shall not be responsible for the cost of the 

placement. If a special education hearing officer or court determines that such placement, rather than 

the IEP proposed by the local school division, is appropriate and no appeal is perfected from that 

decision, the local school division is responsible for placement and funds are available under the 

Comprehensive Services Act to support the costs.  
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G. Reimbursement shall be made for the education of children with disabilities who: (§ 22.1-101.1 B and 

C of the Code of Virginia) 

1. Have been placed in foster care or other custodial care within the geographical boundaries of the 

school division by a Virginia agency; 

2. Have been placed in an orphanage or children's home, which exercises legal rights; or 

3. Is a resident of Virginia, and has been placed, not solely for school purposes, in a child-caring 

institution or group home licensed in accordance with the Code of Virginia. 

 

8VAC20-81-260. Federal funds.  

A. In accordance with the provisions of the Act, the Virginia Department of Education disburses the 

federal funds that are available under Part B of the Act to assist local educational agencies with the 

excess cost of providing special education and related services to eligible children with disabilities. The 

local educational agency shall submit an annual plan to the Virginia Department of Education describing 

the use of such funds in accordance with subsection B of 8VAC20-81-230. (34 CFR 300.200; 34 CFR 

76.301)  

B. Excess costs means those costs that are in excess of the average annual per student expenditure in 

a local educational agency during the preceding school year for an elementary school or secondary 

school student as may be appropriate, and that shall be computed after deducting: [ (34 CFR 300.16, 34 

CFR 300.202 and Appendix A to 34 CFR Part 300) ] 

1. Amounts received under Part B of the Act; 

2. Amounts received under Part A of Title I of the ESEA; 

3. Amounts received under Parts A and B of Title III of the ESEA; or 

4. Any state or local funds expended for programs that would qualify for assistance under any of the 

parts described in subdivision 1, 2, or 3 of this subsection but excluding any amounts for capital outlay 

and debt service. 

A local educational agency meets the excess cost requirement if it has spent at least a minimum 

average amount for the education of its children with disabilities in state and local funds before funds 

under Part B of the Act are used. (See 34 CFR Part 300, Appendix A for an example of how excess costs 

shall be calculated.) [ (34 CFR 300.16, 34 CFR 300.202 and Appendix A) ]  

C. A local educational agency complies with the maintenance of effort requirement in establishing its 

eligibility for an award in a fiscal year if the local educational agency budgets the same total or per capita 
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amount in state and local funds as it spent from the same sources to educate children with disabilities in 

the most recent prior year for which information is available. (34 CFR 300.203) 

D. Part B funds may be used to supplement, but shall not be used to supplant state and local 

expenditures for special education and related services, and shall not be used to reduce the level of 

expenditures for the education of children with disabilities made by the local school division from the local 

funds below the level of those expenditures for the preceding year, except under certain conditions 

specified under the Act. (34 CFR 300.202 [ , 34 CFR 300.203 and through ] 34 CFR 300.204) 

E. The amount of Part B funds determined to be available for each local educational agency is based 

upon the formulas specified under the Act. (34 CFR 300.705 and 34 CFR 300.816) 

F. A local educational agency may use Part B funds to implement a schoolwide program under § 1114 

of the ESEA, except that the amount of Part B funds used in any fiscal year shall not exceed the amount 

of total Part B funds received that year, divided by the number of children with disabilities in the 

jurisdiction, and multiplied by the number of children with disabilities participating in the schoolwide 

program. Part B funds used for this purpose are not subject to other Part B funding requirements, but the 

local educational agency shall ensure that all children with disabilities in schoolwide program schools: (34 

CFR 300.206) 

1. Receive services in accordance with a properly developed IEP; and  

2. Are afforded all of the rights and services guaranteed to children with disabilities under the Act. 

G. Children without disabilities may benefit from the expenditure of Part B funds when special education 

and related services and supplementary aids and services are provided in a regular class or other 

education-related setting to a child with a disability in accordance with the IEP of the child. (34 CFR 

300.208)  

H. Early intervening services. (34 CFR 300.226 and 34 CFR 300.646) 

1. Children who are not currently identified as needing special education or related services may need 

additional academic and behavioral supports to succeed in a general education environment. These 

supports may be in the form of early intervening services. 

Early intervening services apply to children in kindergarten through grade 12, with a particular 

emphasis on students in kindergarten through grade three. 

2. To develop and implement coordinated, early intervening services, which may include interagency 

financing structures, a local school division may not use more than 15% of the amount the school 

division receives under Part B of the Act for any fiscal year. The 15% is less any amount reduced by 
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the local school division pursuant to 34 CFR 300.205, if any, in combination with other amounts (which 

may include amounts other than education funds). 

3. In implementing coordinated, early intervening services under this section, a local educational 

agency may carry out activities that include: 

a. Professional development (which may be provided by entities other than local educational 

agencies) for teachers and other school staff to enable such personnel to deliver scientifically based 

academic and behavioral interventions, including scientifically based literacy instruction, and, where 

appropriate, instruction on the use of adaptive and instructional software; and 

b. Providing educational and behavioral evaluations, services, and supports, including scientifically 

based literacy instruction. 

4. Nothing in this section shall be construed to either limit or create a right to a free appropriate public 

education under Part B of the Act or to delay appropriate evaluation of a child suspected of having a 

disability. 

5. Each [ LEA local educational agency ] that develops and maintains coordinated, early intervening 

services under this section shall annually report to the Virginia Department of Education on: 

a. The number of children served under this section who received early intervening services; and 

b. The number of children served under this section who received early intervening services and 

subsequently receive special education and related services under Part B of the Act during the 

preceding two-year period. 

6. Funds made available to carry out this section may be used to carry out coordinated, early 

intervening services aligned with activities funded by, and carried out under the ESEA if those funds 

are used to supplement, and not supplant, funds made available under the ESEA for the activities and 

services assisted under this section. 

7. The amount of funds expended by a local educational agency for early intervening services shall 

count toward the maximum amount of expenditures that the [ LEA local educational agency ] may 

reduce when determining compliance with the requirement for maintenance of effort. 

8. If the Virginia Department of Education determines significant disproportionality based on race and 

ethnicity is occurring in a local educational agency in the identification of children with disabilities, or 

the placement of identified children in a particular educational setting, the local educational agency 

shall: 

a. Use 15% of its Part B funds to provide comprehensive coordinated early intervening services 

particularly, but not exclusively, to those groups that were significantly overidentified; and 
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b. Publicly report on the revision of policies, practices, and procedures used in the identification and 

placement of children with disabilities. 

I. If the Virginia Department of Education determines that a local school division is adequately providing 

a free appropriate public education to all children with disabilities residing in the area served by that 

school division with state and local funds, the department may reallocate any portion of the funds under 

Part B of the Act that are not needed by the school division to provide a free appropriate public education 

to other school divisions in the state that are not adequately providing special education and related 

services to all children with disabilities residing in the areas they serve. (34 CFR 300.705 and 34 CFR 

300.817) 

 

8VAC20-81-270. Funds to assist with the education of children with disabilities residing in state-

operated programs.  

A. State mental health facilities. State funds for education for children in state mental health facilities are 

appropriated to the Virginia Department of Education. Local funds for such education shall be an amount 

equal to the required local per pupil expenditure for the period during which a local school division has a 

child in residence at a state mental health facility. Such amount shall be transferred by the Virginia 

Department of Education from the local school division's basic aid funds to the mental health facilities. 

Federal funds are available under the provisions of the Act. (Virginia Appropriation Act; 34 CFR 300.705) 

B. State training centers for [ the mentally retarded people with intellectual disabilities ]. State funds for 

special education and related services for children with disabilities in state training centers for [ the 

mentally retarded people with intellectual disabilities ] are appropriated to the Department of Mental 

Health, Mental Retardation and Substance Abuse Services. Local funds for such education shall be an 

amount equal to the required local per pupil expenditure for the period during which a local school 

division has a child in residence at a state mental retardation facility. Such amount shall be transferred by 

the Virginia Department of Education from the local school division's basic aid funds to the centers. 

Federal funds are available under the provisions of the Act. (Virginia Appropriation Act; 34 CFR 300.705) 

C. State specialized children's hospitals. State funds for special education and related services are 

appropriated to the Virginia Department of Education. Federal funds are available under the provisions of 

the Act. (Virginia Appropriation Act; 34 CFR 300.705) 

D. Woodrow Wilson Rehabilitation Center. State funds for education for children are appropriated to the 

Virginia Department of Education. Federal funds are available under the provisions of the Act. (Virginia 

Appropriation Act; 34 CFR 300.705) 
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E. Regional and local juvenile detention homes. State funds for education services are appropriated to 

the Virginia Department of Education. (Virginia Appropriation Act; 34 CFR 300.705) 

F. State-operated diagnostic clinics. State funds for the employment of educational consultants assigned 

to child development and other specialty clinics operated by the state Department of Health are 

appropriated to the Virginia Department of Education. (Virginia Appropriation Act; 34 CFR 300.705) 

G. Virginia Department of Correctional Education. State funds for the education of children, including 

children with disabilities, are appropriated to the Virginia Department of Correctional Education for the 

education of all children residing in state adult or juvenile correctional facilities and juveniles committed to 

the Department of Juvenile Justice and placed in a private facility under contract with the Department of 

Juvenile Justice. Federal funds are available under the provisions of the Act. (Virginia Appropriation Act; 

34 CFR 300.705) 

H. The Virginia School for the Deaf and the Blind at Staunton [ and the Virginia School for the Deaf, 

Blind and Multi-Disabled at Hampton ]. State funds are appropriated directly to [ these schools the 

school ] to operate day and residential special education programs for children placed by local school 

divisions. Local funds for the education of children at the Virginia [ schools school ]  shall be the amount 

equal to the local per pupil expenditure for the period in which the child is a resident of the school. Such 

amount shall be transferred by the Virginia Department of Education from the local school division's basic 

aid funds to the Virginia schools. (Virginia Appropriation Act; 34 CFR 300.705) 

I. Regional and local jails. State funds for education services are appropriated to the Virginia 

Department of Education. (Virginia Appropriation Act; 34 CFR 300.705) 

 

8VAC20-81-280. Funding, withholding, and recovery of funds.  

A. The Virginia Department of Education shall disburse funds to local educational agencies for the 

education of children with disabilities, aged two to 21, inclusive, when they provide documentation of 

compliance with state and federal laws and regulations. (34 CFR 300.200)  

B. If documentation of compliance is not submitted or is inadequate, the Superintendent of Public 

Instruction shall provide reasonable notice to the local educational agency that state and federal funds 

will not be available for reimbursement for special education programs and services. (34 CFR 300.155 

and 34 CFR 300.221) 

1. The notification shall include the substance of the alleged violation, and the local educational agency 

shall be given an opportunity to submit a written response; and  
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2. The local educational agency shall have the right to appeal to the Virginia Board of Education under 

8VAC20-81-290. 

C. Whenever the Virginia Board of Education, in its discretion, determines that a local educational 

agency fails to establish and maintain programs of free and appropriate public education that comply with 

the regulations established by the board, the board may withhold all state and federal funds for the 

education of eligible children with disabilities and may use the payments that would have been available 

to such local educational agency to provide special education, directly or by contract, to eligible children 

with disabilities in such manner as the board considers appropriate. (§ 22.1-214 E of the Code of 

Virginia) 

D. If the Superintendent of Public Instruction, after reasonable notice and opportunity for a hearing 

under 8VAC20-81-290, finds that a local educational agency has failed to comply with the state and 

federal laws and regulations and determines that compliance cannot be secured by voluntary means, the 

Superintendent shall issue a decision in writing stating that state and federal funds for the education of 

eligible children with disabilities shall not be made available to that local educational agency until it 

complies with the state and federal laws and regulations. (34 CFR 300.155 and 34 CFR 300.222) 

E. If there is evidence that a child has been erroneously classified and thereby counted as eligible for 

state and federal special education funds and such evidence is challenged by the local educational 

agency, the foregoing due process procedures shall apply. (34 CFR 300.155, 34 CFR 300.221 and 34 

CFR 300.222) 

F. If it is determined that such funds have been erroneously claimed, the Virginia Department of 

Education shall bill the local educational agency for the amount of funds improperly received and 

withhold an equal amount of state or federal funds for the following year if not repaid by the local 

educational agency. (34 CFR 300.155, 34 CFR 300.221 and 34 CFR 300.222) 

G. Any local educational agency in receipt of a notice, as described in subsection C of this section, shall 

provide public notice to the local educational agency's jurisdiction regarding pendency of the action. (34 

CFR 300.222) 

 

8VAC20-81-290. Appeal of administrative decision regarding funding.  

A. The Virginia Department of Education's recommendation to disapprove local eligibility for funding 

under the Act, or withhold state and federal funds for special education and related services, may be 

appealed by a local educational agency. (34 CFR 76.401 and 34 CFR 300.155) 
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B. The procedures for the appeal of administrative decisions are as follows: (34 CFR 76.401 and 34 

CFR 300.155) 

1.The local educational agency shall request, in writing, a hearing by the Virginia Department of 

Education within 30 business days from the receipt of notification from the Superintendent of Public 

Instruction;  

2. Within 10 business days from the date of request for a hearing, the Superintendent of Public 

Instruction shall notify the local educational agency in writing of the date, time, and location of the 

hearing;  

3. The hearing shall be conducted within 15 business days from the date of notification;  

4. The hearing shall be conducted by an independent hearing officer in conformance with the 

provisions of §§ 2.2-4020 and 2.2-4024 of the Code of Virginia; 

5. Witnesses and attorneys may be present and testify for the Virginia Department of Education or the 

local educational agency;  

6. A written or electronic verbatim record shall be kept of all proceedings of the hearing;  

7. The hearing officer shall review all pertinent evidence presented and shall render a decision based 

on the preponderance of evidence presented at the hearing and on applicable state and federal law;  

8. No later than 10 business days after the hearing, the hearing officer shall issue a written ruling, 

including findings of fact and reasons for the findings;  

9. The decision made by the hearing officer shall be final unless an appeal is requested by a local 

educational agency; 

10. If the Virginia Department of Education does not rescind its final action after a review under this 

subsection, the applicant may appeal to the U.S. Secretary of Education under the provisions of the 

Education Department General Administrative Regulations; and  

11. Notice of appeal shall be filed within 20 days after the local educational agency has been notified 

by the Virginia Department of Education of the results of the hearing. 

 

8VAC20-81-300. Use of public and private insurance.  

A. Children with disabilities who are covered by public benefits or insurance. (34 CFR 300.154(d)) 

1. A local educational agency may use Medicaid or other public benefits or insurance programs in 

which a child participates to provide or pay for services required under this chapter and as permitted 

under the public benefits or insurance program except as provided in subdivision 2 of this subsection.  
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2. With regard to services required to provide a free appropriate public education to an eligible child 

with a disability, a local educational agency:  

a. Shall provide notice to the parent(s) that the local educational agency: 

(1) May not require the parent(s) to sign up for or enroll in public [ benefits or ] insurance programs in 

order for their child to receive a free appropriate public education;  

(2) May not require the parent(s) to incur any out-of-pocket expense, such as the payment of a 

deductible or co-pay amount incurred in filing a claim for services provided pursuant to this section, 

but in accordance with subsection C of this section may pay the cost that the parent(s) otherwise 

would be required to pay; and  

(3) May not use a child's benefits under a public benefits or insurance program if that use would:  

(a) Decrease available lifetime coverage or any other insured benefit;  

(b) Result in the family's paying for services that would otherwise be covered by the public benefits or 

insurance program and that are required for the child outside of the time the child is in school;  

(c) Increase premiums or lead to the discontinuation of benefits insurance; or  

(d) Risk loss of eligibility for home and community-based waivers, based on aggregate health-related 

expenditures.  

b. Shall obtain informed parental consent each time that access to public benefits or insurance is 

sought, including parental consent to release educational information to the public benefits of 

insurance program for billing purposes in accordance with the provisions of the Management of the 

Student's Scholastic Record in the Public Schools of Virginia (8VAC20-150); and 

c. Shall provide notice to the parent(s) that refusal to allow access to their public benefits or insurance 

does not relieve the local educational agency of its responsibility to ensure that all required services 

are provided at no cost to the parent(s). 

B. Children with disabilities who are covered by private insurance. (34 CFR 300.154(e)) 

1. With regard to services required to provide a free appropriate public education to an eligible child 

under this chapter, a local educational agency may access a parent's private insurance proceeds only 

if the parent provides informed consent.  

2. Each time the local educational agency proposes to access a parent's private insurance proceeds, it 

shall:  
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a. Obtain informed parental consent, including parental consent to release educational information to 

the private insurance program for billing purposes in accordance with the provisions of the 

Management of the Student's Scholastic Record in the Public Schools of Virginia (8VAC20-150); and  

b. Inform the parent(s) that the refusal to permit the local educational agency to access their private 

insurance does not relieve the local educational agency of its responsibility to ensure that all required 

services are provided at no cost to the parent(s).  

C. Use of Part B funds. (34 CFR 300.154(f)) 

1. If a local educational agency is unable to obtain parental consent to use the parent's private 

insurance, or public benefits or insurance when the parent(s) would incur a cost for a specified service 

required under this chapter to ensure a free appropriate public education, the local educational agency 

may use its Part B funds under the Act to pay for the service.  

2. To avoid financial cost to a parent who otherwise would consent to use private insurance, or public 

benefits or insurance if the parent would incur a cost, the local educational agency may use its Part B 

funds to pay the costs the parent otherwise would have to pay to use the parent's [ benefits or ] 

insurance (e.g., deductible or co-pay amounts).  

D. Proceeds from public or private insurance. (34 CFR 80.25 and 34 CFR 300.154(g)) 

1. Proceeds from public benefits or insurance or private insurance is not treated as program income for 

purposes of the Education Department General Administrative Regulations.  

2. If a local educational agency spends reimbursements from federal funds (e.g., Medicaid) for services 

under this chapter, those funds are not considered state or local funds for purposes of the maintenance 

of effort provisions.  

E. Nothing in this chapter should be construed to alter the requirements imposed on a state Medicaid 

agency or any other agency administering a public benefits or insurance program by federal law, 

regulations, or policy under [ title Title ] XIX or [ title Title ] XXI of the Social Security Act, or any other 

public benefits or insurance program. (34 CFR 300.154(h)) 

 

8VAC20-81-310. Attorneys' fees.  

A. In any action or proceeding brought under § 1415 of the Act, the court in its discretion may award 

reasonable attorneys' fees as part of the costs: (34 CFR 300.517(a)) 

1. To the prevailing party who is the parent(s) of a child with a disability; 
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2. To a prevailing party who is a local educational agency or the Virginia Department of Education 

against the attorney of a parent who files a request for due process or subsequent cause of action that 

is frivolous, unreasonable, or without foundation, or against the attorney of a parent who continued to 

litigate after the litigation clearly became frivolous, unreasonable, or without foundation; or 

3. To a prevailing party who is a local educational agency or the Virginia Department of Education 

against the attorney of a parent, or against the parent, if the parent's request for a due process hearing, 

or subsequent cause of action was presented for any improper purpose, such as to harass, to cause 

unnecessary delay, or to needlessly increase the cost of litigation. 

B. Funds under Part B may not be used to pay attorneys' fees or costs of a party related to any action or 

proceeding under § 1415 and Subpart E of the Act. This section does not preclude a local educational 

agency from using funds under the Act for conducting an action or proceeding under § 1415 of the Act. 

(34 CFR 300.517(b)) 

C. A court awards reasonable attorneys' fees under § 1415 of the Act consistent with the following: (34 

CFR 300.517(c)) 

1. Determination of amount of attorneys' fees. Fees awarded under § 1415 [ (i)(3) ]  of the Act shall be 

based on rates prevailing in the community in which the action or proceeding arose for the kind and 

quality of services furnished. No bonus or multiplier may be used in calculating the fees awarded under 

this subsection.  

2. Prohibition of attorneys' fees and related costs for certain services.  

a. Attorneys' fees may not be awarded and related costs may not be reimbursed in any action or 

proceeding under § 1415 of the Act for services performed subsequent to the time of a written offer of 

settlement to a parent(s) if:  

(1) The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil Procedure or, 

in the case of an administrative proceeding, at any time more than 10 calendar days before the 

proceeding begins;  

(2) The offer is not accepted within 10 calendar days; and  

(3) The court or administrative special education hearing officer finds that the relief finally obtained by 

the parent(s) is not more favorable to the parent(s) than the offer of settlement.  

b. Attorneys' fees may not be awarded relating to any meeting of the IEP team unless the meeting is 

convened as a result of an administrative proceeding or judicial action, or for a mediation session.  

c. A resolution session convened in accordance with 8VAC20-81-210 will not be considered: 
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(1) A meeting convened as a result of an administrative hearing or judicial action; or 

(2) An administrative hearing or judicial action for purposes of this subsection. 

3. Exception to prohibition on attorneys' fees and related costs. Notwithstanding subdivision 2 of this 

subsection, an award of attorneys' fees and related costs may be made to a parent(s) who is the 

prevailing party and who was substantially justified in rejecting the settlement offer.  

4. Reduction of amount of attorneys' fees. Except as provided in subdivision 5 of this subsection, the 

court reduces, accordingly, the amount of the attorneys' fees awarded under this chapter if the court 

finds that:  

a. The parent(s), or the parent's attorney, during the course of the action or proceeding, unreasonably 

protracted the final resolution of the controversy;  

b. The amount of the attorneys' fees otherwise authorized to be awarded unreasonably exceeds the 

hourly rate prevailing in the community for similar services by attorneys of reasonably comparable 

skill, reputation, and experience;  

c. The time spent and legal services furnished were excessive considering the nature of the action or 

proceeding; or  

d. The attorney representing the parent(s) did not provide to the local educational agency the 

appropriate information in the request for a due process hearing in accordance with this chapter.  

5. Exception to reduction in amount of attorneys' fees. The provisions of subdivision 4 of this 

subsection do not apply in any action or proceeding if the court finds that the Virginia Department of 

Education or the local educational agency unreasonably protracted the final resolution of the action or 

proceeding or there was a violation of § 1415 of the Act. 



Department of Education 

8VAC20-81 Special Education Regulations 

 

 189

 

Part V  
Additional Responsibilities of State Boards, Agencies, and Institutions for Education and Training 

of Children with Disabilities in Residence or Custody  
 

8VAC20-81-320. Additional responsibilities of state boards, agencies, and institutions for 

education and training of children with disabilities in residence or custody.  

A. Provision of education to children with disabilities in residence or custody.  

1. Each state board, agency, and institution having children with disabilities in residence or custody 

shall provide education pursuant to standards, policies and procedures established by the Virginia 

Board of Education that is comparable to that provided to children with disabilities in the public school 

system.  

a. The Department of Correctional Education shall establish and maintain schools for persons 

committed to the state, regional or local correctional facilities operated by the Department of 

Corrections and the Department of Juvenile Justice and for persons committed to the Department of 

Juvenile Justice and placed in a private facility under contract with the Department of Juvenile 

Justice. (§§ 22.1-7 and 22.1-340 of the Code of Virginia) 

b. The Superintendent of Public Instruction shall approve the education programs at the Virginia 

School for the Deaf and the Blind at Staunton [ and the Virginia School for the Deaf, Blind and Multi-

Disabled at Hampton ]. (§§ 22.1-7, 22.1-347, and 22.1-348 of the Code of Virginia) 

c. The Department of Mental Health, Mental Retardation and Substance Abuse Services has 

responsibility for providing the education and training to children with mental retardation in residence 

in its institutions. The Virginia Board of Education shall supervise the education and training provided 

to school-age residents in state mental retardation facilities. (§ 22.1-7 of the Code of Virginia) 

d. The Virginia Board of Education shall provide for and direct the education of school-age residents 

in state mental health facilities in cooperation with the Department of Mental Health, Mental 

Retardation and Substance Abuse Services. (§§ 22.1-7 and 22.1-209.2 of the Code of Virginia) 

e. The Virginia Board of Education shall prepare and supervise the education and training provided to 

children in regional and local detention homes. (§§ 22.1-7 and 22.1-209.2 of the Code of Virginia) 

f. The Virginia Board of Education shall supervise the evaluation, education, and training provided to 

school-age children by the Virginia Department of Health and to school-age children in the teaching 

hospitals associated with the Eastern Virginia Medical Center, the Virginia Commonwealth University 
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Health System Authority, and The University of Virginia Hospitals. (§§ 22.1-7 and 22.1-209.2 of the 

Code of Virginia) 

2. The procedures outlined in 8VAC20-81-230 are applicable to each state board, agency, and 

institution having children with disabilities in residence and custody. (§ 22.1-7 of the Code of Virginia) 

B. Annual program plan. Each state board, agency, and institution having responsibility for providing 

such education and training shall submit annually to the Virginia Department of Education for approval by 

the Virginia Board of Education its program plan for the education and training for children with 

disabilities in residence or custody. This program plan, to be submitted by the date and in the manner 

specified by the Virginia Board of Education, shall include the provisions and assurances as specified in 

8VAC20-81-230. 

1. In addition, the program plan shall include the following:  

a. The educational objectives of the state board, agency, or institution;  

b. Strategies for achieving the educational objectives, including an organized program for staff 

development;  

c. A system of communication between educational and other personnel, including treatment and 

residential care staff, to ensure coordination of program objectives;  

d. A system of communication to ensure service continuity in the transition of the student into and out 

of the educational program of the facility and, where applicable, the requirements for reenrollment of 

juveniles committed to the Department of Juvenile Justice, as provided for in the Code of Virginia; 

(§§ 16.1-293 and 22.1-289 E of the Code of Virginia) 

e. An assessment plan for determining the extent to which the objectives have been achieved 

including, where practicable, follow-up studies of former students to assist in annual program 

evaluation;  

f. A system of communication between the state board, agency, or institution and its employees, 

whereby the views of all educational employees may be received in an orderly and constructive 

manner;  

g. A cooperatively developed procedure for the evaluation of educational personnel; and 

h. The grievance procedures regarding educational personnel as prescribed by the state or the 

appropriate local agency or board. 

2. At least 5-1/2 hours of education/training per school day or 27-1/2 hours per school week available 

for each student to implement the student's IEP.  
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a. If a student has a medical or physical condition that requires modification of the school schedule, a 

waiver statement shall be placed on file.  

b. This waiver statement shall document the physical or mental condition of the individual student that 

requires significant modification of this schedule, and personnel from the following facilities shall file 

statements of concurrence:  

(1) The attending physician -- the Department of Mental Health, Mental Retardation and Substance 

Abuse Services facilities;  

(2) The central review committee, institute review committee or Department of Juvenile Justice 

physician or psychologist for medical or psychological conditions, with a waiver statement signed by 

the Department of Juvenile Justice security staff or designee for safety or security conditions -- the 

Department of Correctional Education;  

(3) The physician, staffing committee or principal -- the Virginia School for the Deaf and the Blind at 

Staunton [ and the Virginia School for the Deaf, Blind and Multi-Disabled at Hampton ];  

(4) The center counselor upon recommendation of the staffing committee -- Woodrow Wilson 

Rehabilitation Center;  

(5) The attending physician -- state medical facilities;  

(6) The detention superintendent or designee -- juvenile detention homes.  

3. The Virginia School for the Deaf and the Blind at Staunton [ and the Virginia School for the Deaf, 

Blind and Multi-Disabled at Hampton ] shall provide for each age group of children a planned dormitory 

and a student-life program, including social and daily living skills, recreation, and cultural activities.  

C. Staff and facility.  

1. Each state board, agency or institution shall assign personnel to the educational program who are 

appropriately and adequately prepared and trained, including having the knowledge and skills to 

[ service serve ] children with disabilities, and as follows: (34 CFR 300.156) 

a. Administrative, supervisory, instructional, support and ancillary personnel holding valid professional 

licenses, certificates and endorsements as appropriate in the area of assignment (national standards 

may apply in the absence of state licensure or certification requirements).  

b. Additional education personnel to provide required related services as delineated in the child's IEP. 

[ Related services providers must be qualified consistent with the requirements of subdivision 19 a of 

8VAC20-81-20. ]  
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c. Paraprofessionals who are trained and supervised in accordance with the requirements of the 

Board of Education.  

2. Each state board, agency or institution shall staff the educational program as follows:  

a. A principal, supervisor, education director, or lead teacher for the educational program provided at 

each school or institution, except for juvenile detention homes;  

b. Instructional personnel sufficient to maintain pupil-teacher ratios not to exceed the following:  

(1) Emotional disturbance - one teacher for every eight children or one teacher and one 

paraprofessional for every 10 children;  

(2) Hearing impairment/deaf - one teacher for every seven children with one paraprofessional for 

every three classroom teachers; at the Virginia School for the Deaf and the Blind at Staunton [ and 

the Virginia School for the Deaf, Blind and Multi-Disabled at Hampton ] - one teacher for every eight 

children or one teacher and one paraprofessional for every 10 children;  

(3) Mental retardation - one teacher and one paraprofessional for every 10 children;  

(4) Severe disability - one teacher and one paraprofessional for every six children or one teacher and 

two paraprofessionals for every 10 children;  

(5) Visual impairment - one teacher for every seven children and one paraprofessional for every three 

classroom teachers;  

(6) Other health impairment - one teacher for every eight children or one teacher and one 

paraprofessional for every 10 children;  

(7) Orthopedic impairment - one teacher for every eight children or one teacher and one 

paraprofessional for every 10 children;  

(8) Specific learning disability - one teacher for every eight children or one teacher and one 

paraprofessional for every 10 children;  

(9) Multiple disabilities or deaf-blindness - one teacher and one paraprofessional for every six 

children or one teacher and two paraprofessionals for every 10 children;  

(10) Autism - one teacher for every six children or one teacher and one paraprofessional for every 

eight children;  

(11) Traumatic brain injury - students may be placed in any program, according to the student's IEP;  

(12) Department of Correctional Education - no greater than an average of one teacher and one 

paraprofessional for every 10 children;  



Department of Education 

8VAC20-81 Special Education Regulations 

 

 193

(13) Woodrow Wilson Rehabilitation Center - no greater than an average of one teacher for every 10 

children; and 

(14) Juvenile detention homes - one teacher for every 12 beds, based on the bed capacity of the 

facility. If the number of students exceeds the bed capacity, then the ratio shall be one teacher for 

every 12 students based on the average daily attendance from the previous school year. If unusual or 

extenuating circumstances exist, the agency may apply to the Superintendent of Public Instruction for 

an exception to the ratio requirements. Such requests shall be supported by sufficient justification. 

3. Each facility shall have available adequate and appropriate classroom space, a library, and 

instructional materials and supplies to meet the educational needs of the children. 
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Part VI  
Compliance with §504 of the Rehabilitation Act of 1973, as Amended 

 

8VAC20-81-330. Compliance with §504 of the Rehabilitation Act of 1973, as amended.  

A. Each state-operated program providing educational services to persons of school age [ and ] the 

Virginia School for the Deaf and the Blind at Staunton [ and the Virginia School for the Deaf, Blind and 

Multi-Disabled at Hampton ] shall provide a free appropriate public education to each qualified person 

with a disability of school age and provide procedural safeguards in accordance with the Virginia 

Department of Education's 504 plan. (34 CFR 104.33) 

B. Local educational agencies are required to adopt grievance procedures that incorporate appropriate 

due process standards and that provide for the prompt and equitable resolution of complaints. In meeting 

the due process portion of this requirement, local educational agencies may utilize the due process 

hearing system specified in 8VAC20-81-210 to resolve disputes regarding the identification, evaluation, 

or educational placement of qualified persons who have a disability. If this procedure is selected, the 

local school system is responsible for 100 percent of the reimbursement costs to the special education 

hearing officer and any other costs incurred and requested by the special education hearing officer or 

school division. The Virginia Department of Education trains special education hearing officers on 504 

requirements. (34 CFR 104.7 and 34 CFR 104.36) 
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8VAC20-81-340. Special education caseload staffing requirements. 

 

Figure 1: Local school division caseload maximums as funded by the Virginia Appropriation Act.  

 

Level II 

Disability Category 

With 
Paraprofessional 
100% of the time 

Without 
Paraprofessional 
100% of the Time Level I 

Autism 8 6 24 

Deaf-blindness 8 6   

Developmental 
Delay: age [ 5-8 5-6 ] 10 8   

Developmental 
Delay: age 2-5 

8 Center-based  
10 Combined 

12 Home-based 
and/or Itinerant   

Emotional 
[ Disturbance 
Disability ]  

10 8 24 

Hearing 
Impairment/Deaf 10 [ 10 8 ] 24 

Learning Disability 10 [ 10 8 ] 24 

[ Mental Retardation 
Intellectual Disability ]  10 [ 10 8 ] 24 

Multiple Disabilities 8 6   

Orthopedic 
Impairment 10 [ 10 8 ] 24 

Other Health 
Impaired 10 [ 10 8 ]  24 

[ Severe Disabilities ]  [ 8 ]  [ 6 ]    

Speech or Language 
Impairment [ NA ]  [ NA ] 68 

(Itinerant) 

Traumatic Brain 
Injury May be placed in any program, according to the IEP. 

Combined group of 
students needing 
Level I services with 
students needing 
Level II services 

20 Points (see Figure 2) 
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Figure 2: Values for students receiving Level I services when combined with students receiving Level II 

services.  

Level II Values Level I 

Disability Category 

With 
Paraprofessional 
100% of the time 

Without 
Paraprofessional 
100% of the time Values 

Autism  2.5 3.3 1 

Deaf-blindness  2.5 3.3 1 

Developmental 
Delay: age [ 5-8 5-6 ] 2.0 2.5 1 

Emotional 
[ Disturbance 
Disability ]  

2.0 2.5 1 

Hearing 
Impairment/Deaf  2.0 2.5 1 

Learning Disability  2.0 2.5 1 

[ Mental Retardation 
Intellectual Disability ] 2.0 2.5 1 

Multiple Disabilities  2.5 3.3 1 

Orthopedic 
Impairment  2.0 2.5 1 

Other Health 
Impairment  2.0 2.5 1 

[ Severe Disabilities ] [ 2.0 ]  [ 2.5 ]  [ 1 ]  

Traumatic Brain 
Injury  2.0 2.5 1 
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