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Previous Review/Action:

__ No previous board review/action
_X__ Previous review/action
date July 23, 2009
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Background Information: The Board of Education currently has three sets of regulations
governing textbooks and one set of regulations governing instructional materials. The
regulations governing textbooks are: Regulations Governing Textbook Adoption State Level

(8 VAC 20-220), Regulations Governing Textbook Adoption Local Level, (8 VAC 20-230), and
Regulations Governing Textbook Fund Management and Handling on Local Level,

(8 VAC 20-270). The regulations governing instructional materials are: Regulations Governing
Instructional Materials — Selection and Utilization by Local School Boards (8 VAC 20-170). All
of these regulations were adopted on or before September 1, 1980, have not been amended since
that time, and are out-of-date.




During the 2008 General Assembly, three bills were passed that impact the purchasing and
provision of textbooks for Virginia’s public school students. These bills were HB 137, patroned
by Delegate Chris Peace, HB 354, patroned by Delegate Mark Cole and SB 356, patroned by
Senator John Watkins. HB 137 and SB 356 are identical and were proposed by the Department
of Education. HB 354 is identical, with the addition of a provision making it possible for any
private school within a school division to purchase textbooks from the local school board’s
contract. These bills took effect on July 1, 2008.

The purpose of this proposal is to repeal the four current regulations and amend the Regulations
Governing Local School Boards and School Divisions by creating a section governing textbooks.
The three current regulations will be repealed simultaneously with the adoption of the
amendment. The amendment will also capture the requirements of the bills passed by the 2008
General Assembly.

The Board of Education accepted the proposed regulations and authorized the Department of
Education to proceed with the requirements of the Administrative Process Act at its July 23,
2009, meeting. The proposed regulations were published in the May 24, 2010, Virginia Register
of Regulations. A public comment period was held from May 24, 2010 until July 26, 2010.
During that time, public hearings were held on June 3 in Marion, and on June 10 in Alexandria,
Chesapeake and Richmond. No public comments were received.

Summary of Major Elements: The proposed final regulations will capture the requirements of
HB 137, HB 354 and HB 356, all passed by the 2008 General Assembly, relating to textbook
purchasing. These provisions relate to the approval of textbooks, basal textbooks, contacts with
textbook publishers, the distribution of textbooks and consumable materials, and the selection of
instructional materials by local school divisions. In addition, a number of provisions that are
unnecessary, outdated, or are no longer required by the Code of Virginia would be deleted.

In 8 VAC 20-720-10, the definitions section:

e The term “textbook” is defined, consistent with the definition of textbook in § 22.1-238
of the Code of Virginia.

e The term “instructional materials” is also defined.
In VAC 20-70-160, the instructional materials section:
e Language is added to provide parents with the right to inspect instructional materials used
as a part of the educational curriculum, and the procedure for granting a request to
parents for such access. This language is consistent with the federal Protection of Pupil

Rights Amendment, 20 U. S. C. § 1232H and its implementing regulation 34 CFR 98.

In 8 VAC 20-720-170, the textbooks section:

e The textbook selection process is streamlined, consistent with the 2008 legislation.
School divisions purchasing textbooks approved by the Board of Education may either



enter into a contract with the publisher or purchase on an as-needed basis. In accordance
with § 22.1-241 of the Code of Virginia, the written contracts or purchase orders for
textbooks approved by the Board are exempt from the Virginia Public Procurement Act,
and the textbook price shall not exceed the lowest wholesale price at which the book or
books involved in the contract are currently bid under contract anywhere in the United
States.

Local school boards may continue to use textbooks not approved by the Board of
Education, provided that they adopt procedures governing the selection process. The
selection process must include the appointment of evaluation committees, notice to
parents and opportunities for consideration of public comment, and the use of selection
criteria approved by the local school board. Local school boards may purchase textbooks
not approved by the Board of Education. These transactions are not exempt from the
Virginia Public Procurement Act.

Local school divisions would be required to certify annually that the textbooks are
selected and purchased in accordance with the Code of Virginia and these regulations.

Language about the textbook fund that is no longer required by the Code, and other
outdated and unnecessary provisions of the current regulations, would be repealed.

Two substantive changes are proposed in the final regulations.

The 2010 General Assembly passed HB 709, which says: “Contracts and purchase orders
with publishers of textbooks approved by the Board for use in grades 6-12 shall allow for
the purchase of printed textbooks, printed textbooks with electronic files, or electronic
textbooks separate and apart from printed versions of the same textbook. Each school
board shall have the authority to purchase an assortment of textbooks in any of the three
forms listed above.” This language would be added to the regulations.

The Code of Virginia says, in § 22.1-242: “The Board shall adopt regulations governing
(i) the purchase of textbooks approved by it for use in the public schools directly from the
publishers by school boards and (ii) the distribution of such textbooks for the use by
children attending public schools in Virginia. The current regulations do not address the
distribution of textbooks. At one time, the distribution of textbooks was more centrally
administered, and authorized a central depository for textbooks. Currently, § 22.1-243 of
the Code addresses the distribution of textbooks and says: “Each school board shall
provide, free of charge, such textbooks required for courses of instruction for each child
attending public schools.” This language would also be added to the regulations.

In addition, a number of editorial changes are proposed in the final regulations to improve the
draftsmanship of these regulations. Most of the changes are intended to clarify the language in
the proposed regulations, and to track the language in the Code of Virginia more closely.
Detailed information about these changes may be found in Appendix A.



Upon passage of the new sections governing textbooks and instructional materials, the current
individual regulations would be simultaneously repealed.

Superintendent’'s Recommendation: The Superintendent of Public Instruction recommends
that the Board of Education adopt the attached final amendments to the Regulations Governing
Local School Boards and School Divisions and authorize the Department of Education staff to
proceed with the remaining steps required by the Administrative Process Act.

Impact on Resources: The administrative impact for the review of these regulations and
passage of the section governing textbooks and instructional materials is expected to have a
minimal fiscal or administrative impact on the Department of Education and local school
divisions.

Timetable for Further Review/Action: The timetable for further action will be governed by
the requirements of the Administrative Process Act.



CHAPTER 720

REGULATIONS GOVERNING
LOCAL SCHOOL BOARDS AND SCHOOL DIVISIONS

8VAC 20-720-10. Definitions

"Instructional materials" means all materials, other than textbooks, used to support instruction in
the classroom, including, but not limited to, books, workbooks, and electronic media.

“Textbooks” means print or electronic media for student use that serve as the primary curriculum
basis for a grade-level subject or course.

8 VAC 20-720-160. Instructional materials.

A Local school boards shall be responsible for the selection][—approval] and utilization of
instructional materials.

B Local school boards shall adopt policies and criteria for the selection of instructional
materials that shall include, at a minimum:

1. [Institutingapeolicyregardingthe The]l rights of parents to inspect, upon request, any

instructional materials used as part of the educational curriculum for students, and the
procedure for granting a request by a parent for such access, in accordance with the
Protection of Pupil Rights Amendment, 20 U. S. C. § [223h 1232H], and its implementing
requlation, 34 CFR 98]:.]

The basis upon which a person may seek reconsideration of the local school board’s
selection of instructional materials, including but not limited to materials that might be
considered sensitive or controversial, and the procedures for doing so.]

temc—Paren%s—sheu#d—be—FeqmFed—te—ruan—thaHeqwst& Pursuant to § 22 1- 253 13 7 of

the Code of Virginia, the policies shall include clear procedures for handling challenged
controversial materials.]

8VAC20-720-170. Textbooks

A. Textbook approval




1. The Board of Education shall have the authority to approve textbooks for use in the
public schools of Virginia.

2. Inapproving basal textbooks for reading in Kindergarten and first grade, the Board shall
report to local school boards those textbooks with a minimum decodability standard
based on words that students can correctly read by properly attaching speech sounds to
each letter to formulate the word at 70 percent or above for such textbooks, in accordance
with § 22.1-239 of the Code of Virginia.

3. Any local school board may use textbooks not approved by the Board provided the
school board selects such books in accordance with this chapter.

4. [Contracts and purchase orders with publishers of textbooks approved by the Board for
use in grades 6-12 shall allow for the purchase of printed textbooks, printed textbooks
with electronic files, or electronic textbooks separate and apart from printed versions of
the same textbook. Each school board shall have the authority to purchase an assortment
of textbooks in any of the three forms listed above.]

B. Selection of textbooks by local school boards

Local school boards shall adopt procedures for the selection of textbooks. These procedures
shall include, at a minimum, the following:

1. Appointment of [an] evaluation [committee committees] by the local school board to
review and evaluate textbooks in [ene-ermere each] of the subject areas.

2. Notice to parents that textbooks under consideration for approval will be listed on the
school division’s Web site and made available at designated locations for review by any
interested citizens.

[Provisions Opportunities shall-be-made] for those reviewing such textbooks to present
their comments and observations, if any, to the school board through locally approved

procedures.

[Actions-which-are-necessary Procedures] to [assure ensure] appropriate consideration of
citizen comments and observations. [shall-be-takenand adeguate-time-forsuch
consideration-shall-be-allowed:]

3. [Useofselection Selection] criteria [that-has-beenapproved by the local school - board].

C. Purchasing Board of Education approved textbooks

1. Local school divisions shall purchase textbooks approved by the Board of Education
directly from the publishers of the textbooks by either entering into written term contracts




or issuing purchase orders on an as-needed basis in accordance with 8§ 22.1-241 of the
Code of Virginia.

2. Such written contracts or purchase orders shall be exempt from the Virginia Public
Procurement Act (88 2.2-4300 et seq. of the Code of Virginia). [and-from-any-locally
adopted-regulations-or-procedures.]

D. Purchasing non-Board of Education approved textbooks

[The purchase of textbooks other than those approved by the State Board is not exempt from

the Virginia Public Procurement Act.]

E. [Distribution of textbooks

Each school board shall provide, free of charge, such textbooks required for courses of
instruction for each child attending public schools.]

F. Certifications

The division superintendent and chairperson of the local school board shall annually certify
to the Virginia Department of Education that:

1. All textbooks were selected and purchased in accordance with this chapter; and

2. The price paid for each textbook [was-netin-excess-ofthat charged-elsewhere-inthe
United States did not exceed the lowest wholesale price at which the textbook

involved in the contract was currently bid under contract in the United States], i
accordance with § 22.1-241 of the Code of Virginia.

The certification shall include a list of all textbooks adopted by the local school board.




CHAPTER 170

REGULATIONS GOVERNING INSTRUCTIONAL MATERIALS -
SELECTION AND UTILIZATION BY LOCAL SCHOOL BOARDS




CHAPTER 220

REGULATIONS GOVERNING TEXTBOOK ADOPTION
STATE LEVEL
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CHAPTER 230

REGULATIONS GOVERNING TEXTBOOK ADOPTION
LOCAL LEVEL
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CHAPTER 270

REGULATIONS GOVERNING TEXTBOOK FUND MANAGEMENT AND
HANDLING ON LOCAL LEVEL
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Appendix A: Revisions to the Proposed Regulations

Section Requirement at What has changed Rationale for change
number proposed stage
160.A Local school boards Language is revised to delete the | Revised to comport
shall be responsible for | word *“approval.” with § 22.1-238 of the
the selection, approval, Code of Virginia,
and utilization of which authorizes the
instructional materials Board of Education to
approve textbooks, and
local school boards to
select textbooks.
160.B Local school boards

shall adopt policies and
criteria:

1. Instituting a policy
regarding the rights
of parents to inspect
any instructional
materials used as part
of the educational
curriculum...

20 U.S.C. § 123h...

2. Establishing
procedures for the
reconsideration of
challenged materials

3. Placing special
emphasis on
materials related to
sensitive or
controversial topics

4. Including in the
curriculum and
scheduling options
for students whose
parents choose to
withdraw the student
from class...

The words “instituting a policy
regarding” are deleted.

The citation § 1232h is changed
to read 8 1232H.

Items 2 and 3 are combined and
revised to say that the basis
upon which a person may seek
reconsideration of the local
school board’s selection of
instructional materials, including
but not limited to materials that
might be considered sensitive or
controversial, and the
procedures for doing so.

The language is revised to
reference language in the Code
of Virginia specifying that the
policies include procedures for
handling challenged
controversial materials.

Revised for clarity

Revised to correct the
citation

Revised for clarity

Revised to comport
with § 22.1-253.13:7 of
the Code of Virginia
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170 A Language is added to clarify that | Addresses the
textbooks approved by the provisions of HB 709,
Board of Education for use in passed by the 2010
grades 6-12 may be print General Assembly (8§
textbooks, electronic textbooks, | 22.1-243 of the Code of
or print textbooks with Virginia.
electronic files. Local school
boards are authorized to
purchase these textbooks in any
of these three forms.

170 B. | The procedures include: | Language is revised to provide | Revised for clarity.

Appointment of an
evaluation committee to
review textbooks in one
or more subject areas.

Notice to parents that
textbooks under
consideration will be
listed on the school
division’s Web site and
made available for
review.

Provisions shall be made
for those reviewing
textbooks to present
their comments to the
school board through
locally approved
procedures.

Actions necessary to
assure appropriate
consideration of citizen
comments and
observations. shall be
taken and adequate time
for such consideration
shall be allowed.

Use of selection criteria
that has been approved
by the local school
board.

for evaluation committees for
each subject area.

The item is divided into short
paragraphs and reorganized.

The term “opportunities” is used
instead of provisions.

The language is revised to say
that procedures are required to
ensure appropriate consideration
of citizen comments and
observations.

The language is revised simply
to require selection criteria.

Revised for clarity.

Revised for clarity.

Revised for clarity.

Revised for clarity and
elimination of
redundancy.
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170 C. | Provides that written The provision regarding locally | Revised to clarify that
contracts or purchase adopted regulations or textbooks approved by
orders are exempt from | procedures is deleted. the Board of Education
the Virginia Public are exempt from the
Procurement Act and state procurement act,
from any locally adopted but not from locally
regulations or adopted regulations or
procedures. procedures.

170 D. | Requires local school Specifies that the purchase of The requirement that
divisions to purchase non-Board of Education the purchase of non-
non-Board of Education | approved textbooks is not Board of Education
approved textbooks by exempt from the Virginia Public | approved textbooks
either entering into Procurement Act. must be by written
written contracts or contract or purchase
issuing purchase orders orders in accordance
in accordance with with local procedures
locally adopted or the Procurement Act
procurement procedures was unnecessary.
or regulations or the
Virginia Public
Procurement Act.

170 E Adds language addressing § 22.1-242 of the Code
distribution of textbooks. This | requires regulations
requires local school boards to governing the
provide, free of charge, distribution of
textbooks required for courses textbooks. The current
of instruction for each child regulations do not
attending public schools. address this topic. The

proposed language is
consistent with
language in § 22.1-243
of the Code, which
addresses distribution
of textbooks.

170 F. | Requires local school Language is revised to state that | Revised to comport

boards to certify that the
price paid for each
textbook was not in
excess of that charged
elsewhere in the United
States in accordance
with § 22.1-241 of the
Code of Virginia.

the price did not exceed the
lowest wholesale price at which
the textbook involved in the
contract was currently bid under
contract in the United States, in
accordance with § 22.1-241.

more closely with the
language in the Code of
Virginia.
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