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Background Information:  
 
The Elementary and Secondary Education Act of 1965 (ESEA), as amended by the No Child Left 
Behind Act of 2001 (NCLB), was scheduled for reauthorization by Congress in 2007 after five years 
of the law’s enactment. Since 2007, Congress has failed to reach agreement on a reauthorization of 
ESEA.  In early 2011, President Barack Obama urged Congress to reauthorize ESEA in time for the 
2011-2012 school year to provide states with relief from the law’s rigid and punitive accountability 
requirements.  In response to deteriorating Congressional reauthorization discussions, U.S. Secretary 
of Education Arne Duncan announced in June 2011 that flexibility would be offered to states in the 
form of waivers from certain NCLB requirements.   
 
On August 8, 2011, Secretary Duncan announced that President Obama’s administration “…will 
provide a process for states to seek relief from key provisions of the law, provided that they are 
willing to embrace education reform.” The August press release stated “The administration’s 
proposal for fixing NCLB calls for college- and career-ready standards, more great teachers and 
principals, robust use of data, and a more flexible and targeted accountability system based on 
measuring annual student growth.”  
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While final conditions for requesting regulatory relief were not available at the time this boilerplate 
was created, early indications are that in order to receive the waivers, states would need to agree to 
advance specific education reform efforts as described below: 
 

1. To waive the Section 1111 deadline for all students to be proficient in reading and 
mathematics by 2013-2014, states would have to adopt college- and career-ready standards 
and assessments.   

 
2. To waive the Section 1116 system of sanctions for Title I schools failing to meet adequate 

yearly progress (AYP) targets, states would have to propose their own differentiated 
accountability systems that would: 1) incorporate growth; 2) establish new performance 
targets; and 3) more accurately meet the needs of schools with different challenges.  
 

3. To waive the Section 1119 highly qualified teacher requirements, states would have to adopt 
evaluation systems for teachers and principals that are based on growth, and hold local 
educational agencies (LEAs) accountable for implementing the systems with fidelity. 

 
It is anticipated that interested states would be required to apply to the U.S. Department of Education 
(USED) for approval of a comprehensive accountability plan (i.e., states would not have the option 
of choosing only certain waivers), and waiver applications will be reviewed through a peer review 
process.   
 
In September, the U.S. Department of Education is expected to release the final conditions, 
application process, and timeline for states to request NCLB regulatory relief. The Department of 
Education will share this information with the Board of Education during the September 22 Board 
meeting.   

 
Summary of Major Elements: 
 
Only 38 percent, or 697 of Virginia’s 1,839 schools made AYP based on results from the 2010-2011 
assessments, compared to 61 percent of schools that made AYP in the previous year. Only four of 
Virginia’s 132 divisions made AYP based on 2010-2011 assessments, compared with 12 divisions 
that made AYP in the previous year.  The AYP targets were five points higher (86 percent) in 
reading and six points higher in mathematics (85 percent) than the targets for assessments taken by 
students during 2009-2010. As a consequence, 342 schools that made AYP in the previous year, and 
would have made AYP had the targets not increased, were identified as not meeting AYP.    
 
With AYP targets scheduled to increase an additional five points in both reading and mathematics 
for the 2012 assessment cycle, it is anticipated that an even greater disproportionate percentage of 
schools and divisions will be misidentified as underperforming during the 2012-2013 year. 
 
In Governor Robert McDonnell’s letter of August 24, 2011, to Secretary Duncan (Attachment A), he 
points out the flaws of NCLB and noted that “A model that increasingly misidentifies schools as low 
performing and confuses the public about the quality of their schools does not advance the cause of 
reform or accountability.”  
 



The Department of Education proposes to work with the Board of Education and stakeholders in the 
Commonwealth to draft an alternate federal accountability model that is based on Virginia’s 
successful Standards of Learning accountability program, including, but not limited to: 

 
• College- and career-ready Standards of Learning and corresponding assessments being 

implemented in Virginia’s mature and validated Standards of Accreditation (SOA) 
accountability program;  

• Annual determinations for schools and divisions that make valid and meaningful 
performance distinctions and recognize overall student and subgroup growth;  

• Accountability provisions that accurately identify schools and divisions most in need of 
support or interventions and recognize and reward exemplary performance; 

• Support and interventions, identified through diagnostic reviews, designed to remedy the 
specific conditions that may cause schools and divisions to underperform;  

• Capacity-building to allow divisions to support their underperforming schools in sustainable 
ways; and 

• Aggressive reform for the lowest-performing schools and divisions. 
 
The Superintendent of Public Instruction will engage the Board of Education members in discussing 
process options and parameters for developing a request for federal regulatory relief while 
maintaining or strengthening Virginia’s educational accountability program. 
 
Superintendent's Recommendation: 
 
The Superintendent of Public Instruction recommends that the Board of Education accept the report 
and authorize the Department of Education to proceed in gathering input from stakeholder 
representatives on a new federal accountability plan. 
 
Impact on Resources: 
 
This responsibility can be absorbed by the agency’s existing resources at this time.   
 
Timetable for Further Review/Action: 
 
The Department of Education will assist the Board of Education in inviting input from stakeholders 
on the major elements of a NCLB waiver proposal. The waiver proposal would apply to the 2011-
2012 assessment results and ratings to be announced in fall 2012. The Board of Education could use 
monthly meetings of its School and Division Accountability Committee to review draft proposals 
and receive public input. The Department would then prepare a final proposal for a revised 
accountability system for approval by the Board of Education and submission to the USED. The 
timetable will depend on the U.S. Department of Education’s submission deadlines. 
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