Virginia Board of Education Agenda Item

Agenda Item: B Date: February 27,2014
Title Final Review of Proposed Revisions to the Procedure for Adjusting Grievances,
8 VAC 20-90-10 et seq. (Proposed Stage)
Presenter Mrs. Patty S. Pitts, Assistant Superintendent for Teacher Education and Licensure
E-mail Patty.Pitts@doe.virginia.gov Phone (804) 371-2522

Purpose of Presentation:
Action required by state or federal law or regulation.

Previous Review or Action:

Previous review and action. Specify date and action taken below:

Date: June 27,2013

Action: Final Review of Notice of Intended Regulatory Action (NOIRA) to Revise the Procedure for
Adjusting Grievances (8 VAC 20-90-10 et seq.)

Date: January 16, 2014

Action: First Review of Proposed Revisions the Procedure for Adjusting Grievances, 8 VAC 20-90-10
et seq. (Proposed Stage)

Action Requested:
Final review: Action requested at this meeting.

Alignment with Board of Education Goals: Please indicate (X) all that apply:

Goal 1: Accountability for Student Learning

Goal 2: Rigorous Standards to Promote College and Career Readiness
Goal 3: Expanded Opportunities to Learn

Goal 4: Nurturing Young Learners

X | Goal 5: Highly Qualified and Effective Educators

Goal 6: Sound Policies for Student Success

Goal 7: Safe and Secure Schools

Other Priority or Initiative. Specify:

Background Information and Statutory Authority:

Goal 5: The Procedure for Adjusting Grievances provides (1) an orderly procedure for resolving
disputes concerning the application, interpretation, or violation of any of the provisions of local school
board policies, rules and regulations as they affect the work of teachers, other than dismissals and (2) an
orderly procedure for the expeditious resolution of disputes involving the dismissal of any teacher.



The 2013 Virginia General Assembly approved House Bill 2151 and Senate Bill 1223 to amend and
re-enact §§ 2.2-507, 22.1-79, 22.1-253.13:5, 22.1-293, 22.1-294, 22.1-295, 22.1-298.1, 22.1-299,
22.1-302, 22.1-303, 22.1-304, 22.1-305, 22.1-305.1, 22.1-306, 22.1-307, 22.1-309, 22.1-311, 22.1-313,
and 22.1-314 of the Code of Virginia and to repeal §§ 22.1-299.3, 22.1-310, and 22.1-312 of the Code of
Virginia. Senate Bill 2151 bill is identical to 1223.

§ 2.2-507. Legal service in civil matters.

A. All legal service in civil matters for the Commonwealth, the Governor, and every state department,
institution, division, commission, board, bureau, agency, entity, official, court, or judge, including the
conduct of all civil litigation in which any of them are interested, shall be rendered and performed by the
Attorney General, except as provided in this chapter and except for any litigation concerning a justice or
judge initiated by the Judicial Inquiry and Review Commission. No regular counsel shall be employed
for or by the Governor or any state department, institution, division, commission, board, bureau, agency,
entity, or official. The Attorney General may represent personally or through one or more of his
assistants any number of state departments, institutions, divisions, commissions, boards, bureaus,
agencies, entities, officials, courts, or judges that are parties to the same transaction or that are parties in
the same civil or administrative proceeding and may represent multiple interests within the same
department, institution, division, commission, board, bureau, agency, or entity. The soil and water
conservation district directors or districts may request legal advice from local, public, or private sources;
however, upon request of the soil and water conservation district directors or districts, the Attorney
General shall provide legal service in civil matters for such district directors or districts.

B. The Attorney General may represent personally or through one of his assistants any of the following
persons who are made defendant in any civil action for damages arising out of any matter connected
with their official duties:

1. Members, agents or employees of the Alcoholic Beverage Control Board,

2. Agents inspecting or investigators appointed by the State Corporation Commission;

3. Agents, investigators, or auditors employed by the Department of Taxation;

4. Members, agents or employees of the State Board of Behavioral Health and Developmental Services,
the Department of Behavioral Health and Developmental Services, the State Board of Health, the State
Department of Health, the Department of General Services, the State Board of Social Services, the
Department of Social Services, the State Board of Corrections, the Department of Corrections, the State
Board of Juvenile Justice, the Department of Juvenile Justice, the Virginia Parole Board, or the
Department of Agriculture and Consumer Services;

5. Persons employed by the Commonwealth Transportation Board;

6. Persons employed by the Commissioner of Motor Vehicles;

7. Persons appointed by the Commissioner of Marine Resources;

8. Police officers appointed by the Superintendent of State Police;
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9. Conservation police officers appointed by the Department of Game and Inland Fisheries;

10.-Fhird-impartial- panelmembers Hearing officers appointed to hear a teacher's grievance pursuant to
§22.1-312 22.1-311;

11. Staff members or volunteers participating in a court-appointed special advocate program pursuant to
Article 5 (§ 9.1-151 et seq.) of Chapter 1 of Title 9.1;

12. Any emergency medical service agency that is a licensee of the Department of Health in any civil
matter and any guardian ad litem appointed by a court in a civil matter brought against him for alleged
errors or omissions in the discharge of his court-appointed duties;

13. Conservation officers of the Department of Conservation and Recreation; or

14. A person appointed by written order of a circuit court judge to run an existing corporation or
company as the judge's representative, when that person is acting in execution of a lawful order of the
court and the order specifically refers to this section and appoints such person to serve as an agent of the
Commonwealth.

Upon request of the affected individual, the Attorney General may represent personally or through one
of his assistants any basic or advanced emergency medical care attendant or technician possessing a
valid certificate issued by authority of the State Board of Health in any civil matter in which a defense of
immunity from liability is raised pursuant to § 8.01-225.

C. If, in the opinion of the Attorney General, it is impracticable or uneconomical for such legal service
to be rendered by him or one of his assistants, he may employ special counsel for this purpose, whose
compensation shall be fixed by the Attorney General. The compensation for such special counsel shall
be paid out of the funds appropriated for the administration of the board, commission, division or
department being represented or whose members, officers, inspectors, investigators, or other employees
are being represented pursuant to this section. Notwithstanding any provision of this section to the
contrary, the Supreme Court may employ its own counsel in any matter arising out of its official duties
in which it, or any justice, is a party.

§ 22.1-79. Powers and duties.

A school board shall:

1. See that the school laws are properly explained, enforced and observed;

2. Secure, by visitation or otherwise, as full information as possible about the conduct of the public
schools in the school division and take care that they are conducted according to law and with the utmost
efficiency;

3. Care for, manage and control the property of the school division and provide for the erecting,

furnishing, equipping, and noninstructional operating of necessary school buildings and appurtenances
and the maintenance thereof by purchase, lease, or other contracts;




4. Provide for the consolidation of schools or redistricting of school boundaries or adopt pupil
assignment plans whenever such procedure will contribute to the efficiency of the school division;

5. Insofar as not inconsistent with state statutes and regulations of the Board of Education, operate and
maintain the public schools in the school division and determine the length of the school term, the
studies to be pursued, the methods of teaching and the government to be employed in the schools;

6. In instances in which no grievance procedure has been adopted prior to January 1, 1991, establish and
administer by July 1, 1992, a grievance procedure for all school board employees, except the division
superintendent and those employees covered under the provisions of Article 2 (§ 22.1-293 et seq.) and
Article 3 (§ 22.1-306 et seq.) of Chapter 15 of this title, who have completed such probationary period
as may be required by the school board, not to exceed 18 months. The grievance procedure shall afford a
timely and fair method of the resolution of disputes arising between the school board and such
employees regarding dismissal or other disciplinary actions, excluding suspensions, and shall be
consistent with the provrsrons of the Board of Education' s procedures for adjusting grievances;-exeept

ere-shall be o efore-afs opanel. Except in the case of dismissal,
suspension, or other d1501p11nary actlon the grievance procedure prescribed by the Board of Education
pursuant to § 22.1-308 shall apply to all full-time employees of a school board, except supervisory
employees;

7. Perform such other duties as shall be prescribed by the Board of Education or as are imposed by law;

8. Obtain public comment through a public hearing not less than 10 days after reasonable notice to the
public in a newspaper of general circulation in the school division prior to providing (i) for the
consolidation of schools; (i1) the transfer from the public school system of the administration of all
instructional services for any public school classroom or all noninstructional services in the school
division pursuant to a contract with any private entity or organization; or (iii) in school divisions having
15,000 pupils or more in average daily membership, for redistricting of school boundaries or adopting
any pupil assignment plan affecting the assignment of 15 percent or more of the pupils in average daily
membership in the affected school. Such public hearing may be held at the same time and place as the
meeting of the school board at which the proposed action is taken if the public hearing is held before the
action is taken. If a public hearing has been held prior to the effective date of this provision on a
proposed consolidation, redistricting or pupil assignment plan which is to be implemented after the
effective date of this provision, an additional public hearing shall not be required;

9. (Expires July 1, 2015) At least annually, survey the school division to identify critical shortages of
teachers and administrative personnel by subject matter, and report such critical shortages to the
Superintendent of Public Instruction and to the Virginia Retirement System; however, the school board
may request the division superintendent to conduct such survey and submit such report to the school
board, the Superintendent, and the Virginia Retirement System; and

10. Ensure that the public schools within the school division are registered with the Department of State
Police to receive from the State Police electronic notice of the registration or reregistration of any sex
offender within that school division pursuant to § 9.1-914.




§ 22.1-305. Nonrenewal of contract of probationary teacher.

A. Before a division superintendent recommends to the school board nonrenewal of the contract of a
teacher who has not achieved continuing contract status, the division superintendent shall consider,
among other things, the performance evaluations for such teacher required by § 22.1-303 and shall
notify the teacher of the proposed recommendation. Upon written request of the teacher within five
working days after receipt of such notice, the division superintendent or his designee shall orally provide
the specific reasons, if any, for such recommendation, along with supporting documentation, including
such performance evaluations, to the teacher and, if requested by the teacher, to his or her representative.
Within ten-10 days after receiving such reasons, the teacher may request, by notification in writing to the
division superintendent, a conference before the division superintendent. Upon such request, the division
superintendent shall set a date for the conference, which shall be within thirty=30 days of the request, and
shall give the teacher at least fifteen-15 days' notice of the time and place of the conference.

B. The conference shall be before the division superintendent or his designee. No such designee shall
have recommended to the division superintendent the nonrenewal of the teacher's contract. The teacher
and the person or persons who recommended the nonrenewal of the teacher's contract to the division
superintendent, or a representative of either or both, shall be allowed to participate in the conference, but
no such representative shall be an attorney.

C. If the conference is before a designee of the division superintendent, the designee shall communicate
his recommendations to the division superintendent and to the teacher.

D. The division superintendent shall notify the teacher, in writing, of his intention with respect to the
recommendation within ten-10 days after the conference.

E. In any case in which a teacher requests-a-conferenee reasons for the recommendation as provided in
this section, written notice of nonrenewal of the contract by the school board must be given either within
10 days after the time for requesting a conference has expired and the teacher has not made a timely
request for a conference or, if a conference is requested, within thirty-30 days after the division
superintendent notifies the teacher of his intention with respect to the recommendation and the
provisions of § 22.1-304 requiring such notice on or before-Aps# June 15 shall not be applicable.

F. The conference shall be confidential and no written or oral communication of such conference shall
be made to anyone other than the school board, in executive session, and employees of the school
division having an interest therein; however, both the teacher and the division superintendent, upon
request, may provide the reasons for the nonrenewal to a potential employer of the teacher.

G. The provisions of this section shall be inapplicable when a decrease in enrollment or the abolition of
a particular subject or reduction in the number of classes offered in a particular subject causes a
reduction in the number of teachers; however, a statement to that effect shall be placed in the personnel
file of each teacher whose contract is nonrenewed for any such reason.

H. The intent of this section is to provide an opportunity for a probationary teacher to discuss the
reasons for nonrenewal with the division superintendent or his designee, and the provisions of this
section are meant to be procedural only. Nothing contained herein shall be taken to require cause, as
defined in § 22.1-307, for the nonrenewal of the contract of a teacher who has not achieved continuing




contract status nor shall the failure of the school board or the division superintendent to comply with any
time requirement herein constitute a basis for continued employment of the teacher.

§ 22.1-306. Definitions.
As used in this article:
"Business day" means any day that the relevant school board office is open.

"Day" means calendar days unless a different meaning is clearly expressed in this article. Whenever the
last day for performing an act required by this article falls on a Saturday, Sunday, or legal holiday, the
act may be performed on the next day that is not a Saturday, Sunday, or legal holiday.

"Dismissal” means the dismissal of any teacher during the term of such teacher’s contract.

"Grievance" means a complaint or dispute by a teacher relating to his er-her-employment, including; but
not necessarily limited to: (i) disciplinary action including dismissal-erplaeing-onprebation; (ii) the
application or interpretation of: (a) personnel policies, (b) procedures, (c) rules and regulations, (d)
ordinances, and (e) statutes; (iii) acts of reprisal against a teacher for filing or processing a grievance,
participating as a witness in any step, meeting or hearing relating to a grievance, or serving as a member
of a fact-finding panel; and (iv) complaints of discrimination on the basis of race, color, creed, political
affiliation, handicap, age, national origin, or sex. Each school board shall have the exclusive right to
manage the affairs and operations of the school division. Accordingly, the term "grievance" shall not
include a complaint or dispute by a teacher relating to-G) (1) establishment and revision of wages or
salaries, position classifications or general benefits,-G#) (2) suspension of a teacher or nonrenewal of the
contract of a teacher who has not achieved continuing contract status,Gi) (3) the establishment or
contents of ordinances, statutes or personnel policies, procedures, rules and regulations,-Gv) (4) failure
to promote,+) (5) discharge, layoff, or suspension from duties because of decrease in enrollment,
decrease in enrollment or abolition of a particular subject or insufficient funding,v#) (6) hiring, transfer,
assignment, and retention of teachers within the school division,v# (7) suspension from duties in
emergencies,-or(vii) (8) the methods, means, and personnel by which the school division's operations
are to be carried on, or (9) coaching or extracurricular activity sponsorship.

While these management rights are reserved to the school board, failure to apply, where applicable, the
rules, regulations, policies, or procedures as written or established by the school board is grievable.

§ 22.1-307. Dismissal of teacher; grounds.

A. Teachers may be dismissed-er-placed-enprobation for incompetency, immorality, noncompliance
with school laws and regulations, disability as shown by competent medical evidence when in
compliance with federal law, conviction of a felony or a crime of moral turpitude, or other good and just
cause. A teacher shall be dismissed if such teacher is or becomes the subject of a founded complaint of
child abuse and neglect, pursuant to § 63.2-1505, and after all rights to an appeal provided by

§ 63.2-1526 have been exhausted. The fact of such finding, after all rights to an appeal provided by

§ 63.2-1526 have been exhausted, shall be grounds for the local school division to recommend that the
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Board of Education revoke such person's license to teach. No teacher shall be dismissed or placed on
probation solely on the basis of the teacher's refusal to submit to a polygraph examination requested by
the school board.

B. For the purposes of this article, "incompetency" may be construed to include, but shall not be limited
to, consistent fallure to meet the endorsement requlrements for the position or-performanee-thatis
y ONe Or more unsatlsfactory

performance evaluatlons

§ 22.1-309. Notice to teacher of recommendation of dismissal; school board not to consider merits
during notice; superintendent required to provide reasons for recommendation upon request.

In the event a division superintendent determines to recommend dismissal of any teacher-er-the-placing
on-probation-ofateacher on-continuingecontraet, written notice shall be sent to the teacher notifying him
of the proposed dismissal-erplacing-on-prebation and informing him that within-fifteen five business
days after receiving the notice the teacher may request a hearing before the school board or, at the
option of the local school board, a hearing officer appointed by the school board as provided in

§ 22.1-31 l-orbeforeatuettindine panchasprovided-in<$ 224312 During such-HHteen-day five
business day period and thereafter until a hearing is held in accordance with the provisions-herein of this
section, if one is requested by the teacher, the merits of the recommendation of the division
superintendent shall not be considered, discussed or acted upon by the school board except as provided
for-herein in this section. At the request of the teacher, the division superintendent shall provide the
reasons for the recommendation in writing or, if the teacher prefers, in a personal interview. In the event
a teacher requests a hearing pursuant to § 22.1-311-e+-§ 224342 the division superintendent shall
provide, within ten-10 days of the request, the teacher or his representative with the opportunity to
inspect and copy his personnel file and all other documents relied upon in reaching the decision to
recommend dismissal-erprebatien. Within ter-10 days of the request of the division superintendent, the
teacher or his representative shall provide the division superintendent with the opportunity to inspect and
copy the documents to be offered in rebuttal to the decision to recommend dismissal-erprebatien. The
division superintendent and the teacher or his representative shall be under a continuing duty to disclose
and produce any additional documents identified later which may be used in the respective parties'
cases-in-chief. The cost of copying such documents shall be paid by the requesting party.

For the purposes of this section, "personnel file" shall-mean-means any and all memoranda, entries, or
other documents included in the teacher's file as maintained in the central school administration office or
in any file on the teacher maintained within a school in which the teacher serves.

§ 22.1-311. Hearing before school board or hearing officer.

A. Upon a timely request for a hearing pursuant to 8 22.1-309, the school board or, at the option of the
school board, a hearing officer appointed by the school board shall set a hearing within 15 days of the
request and the teacher shall be given at least five days' written notice of the time and the place. The
hearlng-befer%ﬂ&%seheel—beard—w%eh shall be prlvate unless the teacher requests—a—p&bl—rc—eﬂ%must—be

trm%&nd—pl—&ee the hearlng tO be pubIIC At the hearrng the teacher may appear w1th or Wrthout a
representative and be heard, presenting testimony of witnesses and other evidence. The school board
may hear a recommendation for dismissal and make a determination whether to make a recommendation




to the Board of Education regarding the teacher's license at the same hearing or hold a separate hearing
for each action.

B. Each school board may appoint an impartial hearing officer from outside the school division to
conduct hearings pursuant to this section. A hearing officer shall not have been involved in the
recommendation of dismissal as a witness or a representative. A hearing officer shall possess some
knowledge and expertise in public education and education law and be capable of presiding over an
administrative hearing. The hearing officer shall schedule and preside over such hearings and shall
create a record or recording of such proceedings. The hearing officer shall make a written
recommendation to the school board, a copy of which shall be provided to the teacher. The hearing
officer shall transmit the recommendation and the record or recording of the hearing to the school
board as soon as practicable and no more than 10 business days after the hearing. In the event of a
hearing before a hearing officer, the school board may make its decision upon the record or recording
of such hearing, pursuant to § 22.1-313, or the school board may elect to conduct a further hearing to
receive additional evidence by giving written notice of the time and place to the teacher and the division
superintendent within 10 business days after the board receives the record or recording of the initial
hearing. Such notice shall also specify each matter to be inquired into by the school board.

C. A record or recording of any hearing conducted pursuant to this section shall be made. The parties
shall share the cost of the recording equally. In proceedings concerning grievances not related to
dismissal, the recording may be dispensed with entirely by mutual consent of the parties. In such
proceedings, if the recording is not dispensed with, the two parties shall share the cost of the recording
equally; if either party requests a transcript, that party shall bear the expense of its preparation. In
cases of dismissal, the record or recording shall be preserved for a period of six months. If the school
board requests that a transcript be made at any time prior to expiration of the six-month period, it shall
be made and copies shall be furnished to both parties. The school board shall bear the cost of the
transcription.

D. Witnesses who are employees of the school board shall be granted release time if the hearing is held
during the school day. The hearing shall be held at the school in which most witnesses work, if feasible.

§ 22.1-313. Decision of school board; generally.

A. The school board shall retain its exclusive final authority over matters concerning employment and
supervision of its personnel, including dismissals; and suspensions-and-placing-on-probation.

B. In the case of a hearing before the school board, the school board shall give the teacher its written
dec151on—w1+h+ﬂ as soon as practlcable and no more than 30 days after the hearmg —A—Feeefd—e-f—t-he

C. In the case of a hearing before a-faet-findingpanel hearing officer appointed by the school board, the
school board shall give the teacher 1ts written decision Wl-t-h—l-H—aS soon as practlcable and no more than
30 days after-the S e eatHRe ; he S
ﬁﬂdi-ﬂgs—e#f&et—aiad—Peeeiﬁmeﬂd-&Heﬂ-s recelvmg the record or recordlng of the hearlng, however should
there be a further hearing before the school board,-as-hereatterprevided; such decision shall be furnished
the teacher-within as soon as practicable and no more than 30 days after such further hearing. The
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&-D. A teacher may be dlsmlssed- or suspended—er—pl—&eed—eﬂ—pfebaﬂeﬂ by a majorlty ofa quorum of the
school board A-th

E. The school board's attorney, assistants, or representative, if he or they represented a participant in the
prior proceedings, the grievant, the grievant's attorney or representative, and; notwithstanding the
provisions of § 22.1-69, the superintendent shall be excluded from any executive session of the school
board which has as its purpose reaching a decision on a grievance. However, immediately after a
decision has been made and publicly announced, as in favor of or not in favor of the grievant, the school
board's attorney or representative and the superintendent may join the school board in executive session
to assist in the writing of the decision.

F. In those instances when licensed personnel are dismissed or resign due to a conviction of any felony,
any offense involving the sexual molestation, physical or sexual abuse or rape of a child, any offense
involving drugs, or due to having become the subject of a founded case of child abuse or neglect, the
local school board shall notify the Board of Education within 10 business days of such dismissal or the
acceptance of such resignation.

§ 22.1-314. Decision of school board; issue of grievability; appeal.
Decisions regarding whether or not a matter is grievable shall be made by the school board at the request

of the school division administration or grievant and such decision shall be made within 10 business
days of such request. The school board shall reach its decision only after allowing the school division
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administration and the grievant opportunity to present written or oral arguments regarding grievability.
The decision as to whether the arguments shall be written or oral shall be in the discretion of the school
board. Decisions of the school board may be appealed to the circuit court having jurisdiction in the
school division for a hearing on the issue of grievability.

Proceedings for review of the decision of the school board shall be instituted by filing a notice of appeal
with the school board within 10 business days after the date of the decision and giving a copy thereof to
all other parties. Within 10 business days thereafter, the school board shall transmit to the clerk of the
court to which the appeal is taken a copy of its decision, a copy of the notice of appeal, and the exhibits.
The failure of the school board to transmit the record within the time allowed shall not prejudice the
rights of the grievant. The court, on motion of the grievant, may issue a writ of certiorari requiring the
school board to transmit the record on or before a certain date. Within 10 business days of receipt by the
clerk of such record, the court, sitting without a jury, shall hear the appeal on the record transmitted by
the school board and such additional evidence as may be necessary to resolve any controversy as to the
correctness of the record. The court, in its discretion, may receive such other evidence as the ends of
justice require. The court may affirm the decision of the school board or may reverse or modify the
decision. The decision of the court shall be rendered no later than the fifteenth day from the date of the
conclusion of the hearing. Such determination of grievability shall be made subsequent to the reduction
of the grievance to writing but prior to any-panel-ersehoel-board hearing or the right to such
determination shall be deemed to have been waived.

The Constitution of Virginia grants the Board of Education authority for the general supervision of the
public school system, and Section 22.1-16 of the Code of Virginia authorizes the Board to promulgate
such regulations as may be necessary to carry out its powers and duties and the provisions of this title.

Constitution of Virginia (Article VIIL, Section 4): “The general supervision of the public school system
shall be vested in a Board of Education....”

Code of Virginia, Section 22.1-16. Bylaws and regulations generally.

The Board of Education may adopt bylaws for its own government and promulgate such regulations as
may be necessary to carry out its powers and duties and the provisions of this title.

On June 27, 2013, the Board of Education approved the Notice of Intended Regulatory Action
(NOIRA), which is required for executive branch review and the Virginia Registrar of Regulations,
pursuant to the Virginia Administrative Process Act (APA) and Executive Order 14 (2010). The
NOIRA was filed with the Virginia Registrar. Attached is the Virginia Regulatory Town Hall Proposed
Regulation Agency Background Document. Public comments received are included in the Town Hall
document.

Summary of Important Issues:

The Virginia Board of Education regulations, Procedure for Adjusting Grievances, were last amended
effective May 2, 2005. The 2013 General Assembly approved legislation resulting in the need to make
revisions to the regulations. Other than changing the Procedure for Adjusting Grievances to comport
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with the 2013 legislation, no additional substantive revisions were made. The major revisions to the
regulations are as follows:

m Changes the grievance procedure for teachers by giving local school boards the option to
assign a grievance hearing to be heard by an impartial hearing officer designated by the
local school board;

m  Removes the option for a grievance to be heard before a fact-finding panel;

m Removes “placing on probation” from the definition of a Grievance; and

m Revises the Board of Education forms prescribed by the Code of Virginia.

Attached are proposed revisions to the Procedure for Adjusting Grievances. No revisions have been
made to the proposed regulations since the first review by the Board of Education.

Impact on Fiscal and Human Resources:
The administrative impact required in promulgating these regulations will be absorbed within existing
resources.

Timetable for Further Review/Action:

The timetable is governed by the requirements of the Administrative Process Act. After approval by the
Board of Education, the proposed regulations will undergo executive review by the Attorney General’s
Office, the Department of Planning and Budget, the Secretary of Education’s Office, and the Governor’s
Office. Following executive review, the regulations will be published in the Virginia Register. After a
public comment period, the regulations will be presented to the Board for final review and approval.

Superintendent’s Recommendation:

The Superintendent of Public Instruction recommends that the Board of Education approve the proposed
revisions to the Procedure for Adjusting Grievances, 8 VAC 20-90-10 et seq. (Proposed Stage).
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PROPOSED REVISIONS TO THE
PROCEDURE FOR ADJUSTING GRIEVANCES, 8VAC20-90-10 et seq.
Part I
Definitions

8VAC20-90-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings
unless the context clearly indicates otherwise.

"Business day" means;in-acecordanee-with-§22—1-312-of theCode-of Virginta; any day that
the relevant school board office is open.

"Days" m eans calendar days unless a different m eaning is clearly exp ressed in this

procedure. Whenever the las t day for perf orming an act required by this procedure falls  any

period-of timefixed-by-th-isprecedureshall-expire on a Saturday, Sunday, or legal holiday, the
act m ay be perform ed on the peried-oftim—efortaking-ac—tionunder-thisprocedure-shall-be—

extended-to-the next day #4t that is not a Saturday, Sunday, or legal holiday.

"Dismissal" means the dismissal of any teacher within the term of such teacher's contract and

"Grievance" m eans, for the purpos e of Part II (§VAC20-90-20 et seq.), a com plaint or a
dispute by a teacher relating to his employment, including, but not necessarily lim ited to, the
application or interpretation of personnel policies, rules and regulations, ordinances, and statutes;

acts of reprisal against a teacher for filing or processing a grievance, or participating as a witness

in any step, meeting or hearing related to a grievance; as-arestlt complaints of discrimination on

the basis o frace, co lor, creed, po litical aff iliation, h andicap, age, n ational orig in, or sex.



"Grievance" means, for the purposes of Part III (§VAC20-90-60 et seq.), a complaint or a dispute
involving a teacher relating to his employment involving dismissal-erplacing-onprebation. The
term "griev ance" sh all notin clude a com plaint or dispute by a teacher relating to the
establishment and revision of wa ges or salaries, position classi fications or general benefits;
suspension of a teach er or non renewal of th e contract of a teacher who has no t ach ieved
continuing contra ct sta tus; th e e stablishment or contents of ordinances, statutes or personnel
policies, procedures, rules and regulations; failure to promote; e discharge, layoff, or suspension
from duties because of decrease in  enrollm ent, decrease in a-partieatar—subjeet;enrollment or
abolition of a particular subject, or insufficient funding; hiring, transfer, assignment and retention
of teachers within the school div ision; suspension from duties ir-em-ergenetes; or the m ethods,
means and personnel by which the school division' s operations are to be carried on;_or coaching

or extracurricular activity sponsorship . W hile these m anagement rights are reserved to the

school board, failure to apply, where applicable, these- rules, regulations, policies, or procedures
as written or established by the school board is grievable.

“Hearing officer” means an impartial hearing officer from outside the school division who

possesses som e knowledge and expe rtise in public ed ucation and educati on law and who is

capable of presiding over an administrative hearing.

"Personnel file" m eans, for the purposes of Part III (§VAC20-90-60 et seq.), any and all
memoranda, entries or other documents included in the teacher's file as maintained in the central

school adm inistration office or in any file regard ing the teacher m aintained within a school in

which the teacher serves.




"Teacher" o r "teachers" m eans, for the purpos es of Part I (§VAC20-90-20 et seq.), all
employees of the school divi sion involved in classroom  instruction and all other full-tim e
employees of the school division except those e mployees classified as supervising e mployees.
"Teacher" means, for the purposes of Part III (§ VAC20-90-60 et seq. ), all regula rly eertified

licensed professional public school pers onnel employed by any school division under a wr itten

contract as provided by § 22.1-302 of the Code of Virginia;by-any-sehool-division as a teacher or

as an assis tant princip al, principal, or supervisor as provided by §  22.1-294 of the Code of
Virginia-efelassroom-teachers-but-exeludingall-superintendents.
"Shall file," "shall respond in writing," or "shall serve written notice" means the document is

either delivered personally te-th

is mailed by registered or certified mail, return receipt requested, and postmarked within the time

limits presc ribed by th is procedu re to the g rievant or office of the proper school board

representative.

"Supervisory employee" means any person having authority in the interest of the board (i) to
hire, transfer, suspend, layoff, recall, prom ote, discharg e, assign, reward, or d iscipline o ther
employees; and (i1) to direct other employees; or (iii) to adjust the grievance of other em ployees;
or (iv) to recommend a ny action set forth in clau se (i), (ii), or (iii) above; provided that the
authority to act as set f orth in clau se (1), (i1), (iii), or (iv) requires th e exercise of independent
judgment and is not merely routine and clerical in nature.

"Written grievance appeal”" means a written or typed statement describing the event or action

complained of, ot the date of the e vent or action com plained of, and a concise description of

those policies, preeceduresrules, regulations, erdinanees or statutes upon which the teacher bases

his claim . The grievant shall sp ecify what he e xpects to o btain through use of the grievance



procedure. A statement written grievance appeal shall be writtenapenon forms prescribed by the

Board of Education and supplied by the local school board.



Part 11
Grievance Procedure

8VAC20-90-20. Purpose of Part Il of this grievance procedure.

The purpose of Part II of the Procedure for Adju  sting Grievances is to provide an orderly
procedure for resolving disputes concerning the application, interpretation, or violation of any of
the provisions of local school boar d policies, rules and regulations as they affect the work of
teachers, other than dism issals—er—prebation. An equitable solution of grievances should be
secured at the m ost immediate administrative le vel. The procedure should not be construed as
limiting the right of any teacher to discuss any matter of concern with any member of the school
administration, nor sho uld the procedure be construed to restrict any teacher' s right to seek, or
the school division adm inistration's right to provid e, review of com plaints that are not included
within th e d efinition of a griev ance. Nothing in this pro cedure shall be inte rpreted to lim it a
school board' s exclusive final authority over the m anagement and operation of  the school
division.
8VAC20-90-30. Grievance procedure.

Recognizing that grievances should be began——Dbegin and should be _ settled p romptly, a
grievance must be initiated within 15 business days following either the event giving rise to the
grievance, or within 15 business days following the time when the employee knew or reasonably
should have known of its occurrence. Grievances shall be processed as follows:

1. Step 1 -- Inform al. The first step shall be an informal conference between the teacher
and his imm ediate supervisor (which m ay be the principal). The teach er shall state th e

nature of the grievanc e, and the imm ediate superviso r shall a ttempt to adjust the



grievance. It is m andatory that the teacher present th e grievance inform ally prior to
proceeding to Step 2.

2. Step 2 -- Principal. If for any reason the grievance is not resolved informally in Step 1
to the s atisfaction of th e teach er, the teach er must perfec t his g rievance by filin g said

grievanee-in—writinga written grievance appeal on the required form within 15 business

days following the event giving rise to the grievance, or within 15 business days
following the tim e when the em ployee knew or reasonably should have known of its
occurrence, specifying on the form the speci  fic relief expected. R egardless of the
outcome of Step 1, if a written grievance appeal is not, without just cause, filed within the
specified time, the grievance will be barred.

A meeting shall be h eld between the principal (or his designee or both) and the teacher (or
his designee or both) w ithin five business days of the r eceipt by the principal of the wr itten
grievance. At such m eeting th e teacher or o ther party involved, or bot h, shall be entitled to
present appropriate witnesses and to be accompanied by a representative other than an attorn ey.
The princip al (o r his d esignee o r both) shall respond in writing within five bu  siness d ays
following such meeting.

The princip al may forward to the teach er within five day s from the receip t of th e written
grievance a written requ est for m ore specific in formation regarding the grievance. The teacher
shall file an answer th ereto within 10 business days, and the m eeting must then be held with in
five business days thereafter.

3. Step 3 -- Superintendent. If the grievance is not settled to the te acher's satisfaction in
Step 2, the teache r can proceed to Step 3 by filing a written notice of appeal with the

superintendent, accom panied by the origin al written grievance appeal form within fi ve



business days after receipt of the Step 2 ans wer (or the due date o fsuch answ er). A
meeting shall th en be held between the supe rintendent (or his desi gnee or both) and the
teacher (or his designee or both) at a mutually agreeable time within five business d ays.

The superintendent or designee may make a written request for more specific information

from the teacher, but only if such was not re quested in Step 2. The teacher shall file an

answer to such request within 10 business days, and the m eeting shall be held within five

business days of the date on which the answer was received. At such m eeting both the

superintendent and the teacher s hall be en titled to present witnesses and to be
accompanied by arep resentative who m ay be an atto rney. A rep resentative m ay
examine, cross-examine, question, and presen t evidence on behalf of a grievant or the
superintendent without violating the provisions of § 54.1- 3904 of the Code of Virginia. If
no settlement can be reached in said m eeting, the superintendent (or his designee) shall

respond in writing within five business days following such meeting. Fhe-superintendent

which-the-answer-wasreeetved- If the grievance is not reso lved to the s atisfaction of the

teacher in S tep 3, the teacher m ay eleetto-have-ahearin—g byafact—finding panelas-
providedin-Step-4-or-after giving p—ropernotice-m-ay request a decision by the school

board pursuant to Step 54.
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54. Step 54 -- Decision by the school board.
a. If a teacher elects  to request a decision by  preceed-d-ireetly-to-a-determ—ination

before-the school board as provided for in Step 5-3, he must notify the superintendent

in writing o f the intention to m ake the request of-appeal-direetly-te the board—efthe

erievanee-alleged;-and-the reliefseught within five business days after receipt of the

answer as required in Step 3 or the due date thereof. Upon receipt of such notice, the

board may hold a hearing on the grievance, may elect to have the hearing conducted

by a hearing officer appointed by the school bo ard consistent with the procedures in

§ 22.1-311 of the Code of Virginia, or may make its determination on the basis of the

14



written evidence pres ented by the te acher and the recomm  endation of the

superintendent.

b. In any case in which the school board elect s to hold a hearing or elects to have a

hearing officer conduct the hearing, the hear ing shall be set with in 30 days of the

school board’s receipt of the notice required by Step 4a above, and the teacher m ust

be given at leas t 15 day s’ written notice of date, tim e and place of the hearing. the




The teacher and the division superintendent may be repr esented by legal counsel or
other representatives. The hearing befoere-thesehoel-beard shall be private, unless the

teacher requests a public hearing. The school board or the hearing officer, as the case

may be, shall establish the rule s for the conduct of any— the hearing-befere-it. Such
rules shall include the opport unity for the teacher and the division superintendent to
make an opening statement and to present all material or relevant evidence, including
the testimony of witnesses and the right of all parties or their representatives to cross-
examine the witnesses. W itnesses m ay be questioned by the school board or the

hearing officer.
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In the case of a hearing conducted by the school board , Fthe school board's attorney,

assistants, o r repre sentative, if he,- or they, - rep resented a participan t in the prio r
proceedings, the grievant, the grievant' s attorney, - or representative and,
notwithstanding the provisi ons of § 22.1-69 of the Code of Virginia,t he
superintendent shall be excluded from  any executive session of the school board
which has as its purpose reaching a decision on the grievance. However, immediately
after a decision has been m ade and publicly announced, as in favor of or not in favor
of the grievant, the school board' s attorney or representative, and the superintendent,
may join the school board in executive session to assist in th e writing of the decision.
A stenographic record or tape recording of the preeeedings— hearing shall be taken.

However, in

the recording m ay be dispensed with entirely by mutual consent of the parties. In—
sueh-proeceedings—If the recording is not dispensed with, the two parties shall share

the cost of the recordin g equally, and if either party reque sts a transcript, that party

shall bear the expense of its preparati  on. ln-the-ease-of dism—issal-erprobation;a—

c. In the event of a he aring conducted by a hearing officer, the recom mendation of

the hearing officer shall be based excl  usively upon the evidence presented at the

hearing. The hearing m ay be reopened fo r the purpose of hear ing after-discovered

17



evidence upon a finding of good cause by the h earing officer at any tim e before the

hearing officer’s recommendation is due upon his own motion or upon application by

either par ty to the gr  ievance. Th e hearing of ficer shall tran smit his written

recommendation and a record or recording of the hearing to the school board as soon

as practicable and no more than 10 business days after the hearing.

d. In the event of a hearing by a hearing officer, the school board may make its

decision upon the record or recording of su ch hearing or the school board m ay elect

to conduct a further hearing to receive addi tional evidence. The school board m ust

hold such further hearing as soon as practi cable and m ust give written notice of the

time and place of such further hearing to th e division superintendent and the teacher

within 10 business days after the bo ard received the record or recording of the initial

hearing. The notice must specify each matter to be inquired into by the school board.

The school board shall determ  ine the pro cedure to be f ollowed at such further

hearing.

e. In the event of a hearing before the school board, the school board shall give the

teacher its written decision as soon as pract icable and no more than 30 days after th e

hearing. T he decision of the school board shall be r eached after co nsidering th e

evidence and information presented at the school board hearing.

f. In the event of a hearing before a h earing officer followed by a further hearing by

the school board, the school board shall g ive the teacher its written decision as soon

as practicable and no more than 30 days af ter such further hearing. The decision of

the schoo | board shall be reach ed after cons idering the record or recording of th e
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initial hearing, the recommenda tions of the hearing officer, and the evidence and

information presented at the further hearing before the school board.

o. In the ev _ent of a hearing before a hearing officer in cases in which no further

hearing is conducted by the school board, the school board shall give the teacher its

written decision as soon as practicable and no more than 30 days after receiv ing the

record or recording of the hearing. The deci sion of the school boa rd shall be reached

after considering the record or reco rding of the hearing and the recom mendations of

the hearing officer.

eh. The school board shall retain its exclus ive final authority over matters concerning

employment and the supervision of its personnel.
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8VAC20-90-40. Grievability.
A. Initial d etermination of grievab ility. Decisions regarding whether ornot  a m atter is
grievable shall be m ade by th e school board at the request of the division superintendent—

administration or grievant and s uch de cision shall be m ade within 10 business days of such

request. The school board shall reach its decision only after allowing the division saperintendent
administration and the grievant opportunity to presen  t written or oral  arguments regarding
grievability. The decision as to whether the ar guments shall be written or o ral shall be at the
discretion of the school board. Beetstonsshall-be-made-within 10-business-days-of suchrequest-
Such determination of grievability shall be m ade subsequent to the reduction of the grievance to

writing but prior to any panelerbe-ard hearing by the board or a hearing officer or the right to

such determination shall be deem ed to have be en waived. Failure of the school board to m ake
such a determination within such a prescribed 10-business-day period shall entitle the grievant to
advance to the next step as if the matter were grievable.
B. Appeal of determination on grievability.
1. Decisions of the school board m ay be appealed to the circuit court having jurisdiction
in the school division for a hearing on the issue of grievability.
a. Proceedings for a review of the decision of the school bo ard shall be in stituted by
filing a notice of appeal with the school board within 10 bu siness days after the date
of the decision and giving a copy thereof to all other parties.
b. Within 10 business days thereafter, the sc hool board shall transm it to the clerk of
the court to which the appeal is taken, a copy of its decision, a copy of the notice of
appeal, and the exhibits. The failure of the school board to transmit the record within

the tim e allowed shall not pr ejudice the rights of the grievant. The court m ay, on
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motion of the grievant, issue a writ of certiorari requiring the school board to transmit
the records on or before a certain date.
c. Within 10 business days of receipt by the clerk of such recor d, the court, sitting
without a jury, shall hear the appeal on the record transmitted by the school board and
such additional evid ence as m ay be necessa ry to resolv e any c ontroversy as to the
correctness of the record. The court may, in its discretion, receive such other evidence
as the ends of justice require.
d. The court may affirm the decision of the school board or may reverse or modify the
decision. The decision of the court shall be rendered not later than 15 days from the
date of the conclusion of the court's hearing.

8VAC20-90-50. Time limitations.

A. The right of any party to proceed at any step of this Part II grievance procedure s hall be
conditioned upon com pliance with the tim e limitations and other requirem ents set forth in this
procedure.

B. The failure of the teacher to comply with all substantial procedural requirements including
initiation of the grievance and notice of appeal to the next step in the p rocedure, shall eliminate
the teacher's right to any further proceedings on the grievance unless just cause for such failure
can be shown.

C. The failure of the school board or any supervisory employee to comply with all substantial
procedural requirements without just cause shall entitle the grieva nt, at his option, to advance to
the next step in the procedure or, at the final step, to a decision in his favor.

D. The determination as to whether the substantia | procedural requirements of this P art II of

the Procedure for Adjusting Grievances have b een complied with shall be m ade by the school
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board. In any case in which there is a factual dispute as to whether the procedural requirem ents
have been m et or just cause has been shown fo r failure to com ply, the school board shall have
the option o f allowing the grievan t to proceed to its next s tep. The fact that the g rievance is
allowed to proceed in such case shall not preven t any party from raising such failure to observ e
the substantial procedural requirements as an affirmative defense at any further hearing involving

the grievance.
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Part 111

Procedure for Dismissals erPlacing-onProbation

8VAC20-90-60. Dispute resolution.

This Part III of the Procedure for Adjusting Grievances adopted by the Board of Education in

accordance with the statutory m andate of Article 3 (§ 22.1-306 et seq.) Chapter 15 of Title 22.1

of the Code of Virginia and the Standards of Quality for school divisions, Chapter 13.1

(§ 22.1-253.13:1 et seq.) of Title 22.1 of the Code of Virginia, is to provide an orderly procedure

for the expeditious resolution of disputes involving the dismissal erplacing-en-prebation of any

teacher.

8VAC20-90-70. Procedure for dismissals-erplacing-enprobation.
A. Notice to teacher of recommendation for dismissal-erplacing-onprobation.

1. In the event a division superintendent de  termines to recomm end dism issal of any

teacher, written notice

shall be sent to the teacher on forms te-be prescribed by the Board of Education notifying

him of the proposed dism issal, erplacing-enprobation;— and infor ming the teacher that

within +5-five business days after receiving the notice, the teacher may request a hearing

before the school board —erbefore-afact-finding panelas-hereinattersetforth- or, at the

option of the school board, a h earing officer appointed by th e school board, as provided

in § 22.1-311 of the Code of Virginia.

2. During such 1 —5-five-business-day period and thereafter unt il a hearing is held in
accordance with the provisions herein, if one is requested by the teacher, the merits of the
recommendation of the division superintendent shall not be considered, discussed, or

acted upon by the school board except as provided for herein.
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3. At the request of the teach er, th e superi ntendent shall p rovide the reasons for the
recommendation in writing or, if the teacher prefers, in a personal interview. In the event
a teacher requests a hearing pursuant to § 22.1-311 or § 22.1-312 of the Code of Virginia,
the division superintendent shall provide, within 10 days of the request, the teacher, or his
representative, with the opportu nity to inspect a nd copy his personnel f ile and all other
documents r elied upon in reaching the decision to recomm end dismissal-erprebation-.
Within 10 days of the request of the di vision superintendent, the teacher, or his
representative, shall provide th e division superintendent with the op portunity to ins pect
and copy the documents to be offered in rebuttal to the decision to recommend dism issal
orprebatierr. The division superintendent and the te acher or his repres entative shall be
under a continuing duty to disclose and produce any additional documents identified later
that m ay be used in the respective parties'  cases-in-chief. The cost of copying such
documents shall be paid by the requesting party.

B4. Upon a timely request for a hearing, the school board or, at the school board’s option,

a hearing officer appointed by the school board shall set a hearing wi thin 15 days of the

request and the teacher shall be given at least five days’ written notice of the time and the

place of the hearing. F—aet-findins panel " Within 15 davsafterthe teac herreceivesthe
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B. 4= Procedure for faet-findingpanel hearing.

1. The hearing shall be conducted by the sc hool board or, at the school board’s option, a

hearing officer appo inted by the school board. The teacher and the div ision

superintendent may be represented by legal ¢ ounsel or other representatives. The hearing

shall be private, unless the teacher requests a public hearing. The school board or hearing

officer, as the case m ay be, shall establish the rules for the conduct of the hearing. and

such rules shall include the oppo rtunity for the teacher and the division superintendent to

make an opening statement and to present all material or relevant evidence, including the

testimony of witnesses, and th e right of all parties to cr oss-examine the witnesses.

Witnesses may be questioned by the school board or hearing officer.
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2.d- The parties shall produce such  additional evidence as the parel-school board or

hearing officer m ay de em necessary to an understanding and determ ination of the

dispute. The panel-school board or hearing officer shall be-thejudge-ef— determ ine the

relevancy and m ateriality of the evidence o ffered. All evid ence shall b e taken in the

presence of the-panelschool board or hearing officer and of the parties.
3.e- Exhibits offered by the teacher or the di  vision superintendent m ay be received in

evidence by the parel—school board or hearing officer and, when so received, shall be

marked and made a part of the record.

4. A stenographic record or tape recording of the procee dings shall be taken. The two

parties shall share the cost of the recordi  ng equally. The record or recording of  the

27



proceedings shall b e preserved for a period of six m onths. If the schoo | board requ ests

that a transcript of the record or recording be made at any tim e prior to expiration of the

six-month period, it shall be m ade and copies shall be furnished to both parties. The

school board shall bear the expense of the transcription.

5. Expenses. The teach er shall bear his own ex penses. The school board shall bear th e

expenses of the division superintendent. Th e expenses of the hear ing officer shall be

borne by the school board.

6. Witnesses. Witnesses who are emplovees of the school board shall be granted release

time if the hearing is held during the school da y. The hearing shall be held at the school

in which most witnesses work, if feasible.

7. In the event of a hearing conducted by a hearing officer, gFthe recommendations-ane

findings-effaet of the panel-hearing officer shall be based exclusively upon the evidence
presented te-the-panel—at the hearing. Ne-panel—membershall conduct-an-independent—
investigationinvelving the-mattergrieved—h. The hearing m ay be reopened by the panel

hearing officer at any tim e bef ore the p —anel’sreportis-m—ade—hearing officer' s

recommendation is due upon his #s own motion or upon application of the teach er or the

division superintendent for good cause show n to hear after-discovered evidence. i.— The

hearing officer shall transmit his written recommendation and a record or recording of the

hearing to the school board as soon as pract icable and no m ore than 10 business days

after the hearing.
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8. In the event of a hearing by a hearing o fficer, the school board m ay make its decision

upon the record or recording of such hearing or the school board m ay elect to conduct a

further hearing to receive additional evidence. T he school board m ust hold such further

hearing as soon as practicable and must give written notice of the time and place of such

further hearing to the divisi on superintendent and the teac her within 10 business days

after the board received the r ecord or recording of the initi al hearing. The notice must

specify each m atter to be inquired into by the school board. Th e school board shall

determine the procedure to be followed at such further hearing.




30









of fact;and-the recommendations-made-by-the-panel—In the event of a hearing before the

school board, the scho ol board sh all give the teacher its written decision as so _ on as

practicable and no more than 30 days after the hearing. The decision of the school board

shall be reached after consid ering the evidence and inform ation presented at the school

board hearing.

2. In the event of a hearing before a hear ing officer followed by a further hearing by the

school board pursuant to subparagraph 8 of pa ragraph B of this s ection, the school board

shall give the teacher its written decision as soon as practicable and no more than 30 days

after such further hearing. The decision of the school board shal 1be reached after

considering the record or r ecording of the initial heari ng, the recomm endations of the

hearing officer, and the evidence an d information presented at the further hearing before

the school board.

3. In the event of a hearing before a hearing officer in cases in which no further hearing

1s conducted by the school board, the school board shall give the teacher its written

decision as soon as practicable and no m ore than 30 days after rece iving the record or

recording of the hearing. Th e decision of the school bo  ard shall be reached after

considering the reco rd or record ing of the hearing and the recommendation s of the

hearing officer.

24. The school board may dism iss; or suspend;—erplace-onprobation— a teacher upo n a

majority vote of a quorum of the school board. Iathe-eventthe-schoolboard's-decistonis
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rationale forthe-deciston— The school board' s attorney, assistants, or representative, if he

or they represented a p articipant in the pr ior p roceedings, the grie vant, the grievant' s

attorney or representative and, notwithstanding the provisions of § 22.1-69 of the Code of

Virginia, the superintendent shall be excluded from any executive session of the school

board which has as its pu rpose reach inga decisiono nag rievance. How ever,

immediately after a decision has been made and publicly announced, as in favor of or not

in favor of the grievant, the school board 's attorney or repr _esentative and the

superintendent may join the school board in ex ecutive session to assist in the writing of

the decision.
8VAC20-90-80. Time limitations.

The right of any party to proceed at any step of the grievance procedure shall be conditioned
upon com pliance with the tim e limitations and othe r requirem ents set fort h in this grievance
procedure.

1. The failure of the grievant to comply with all substantial procedural requirements shall
terminate the teacher's right to any further proceedings on the grievance unless just cause

for such failure can be shown.
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2. The failure of the school boa rd or of any supervisory em ployee to com ply with all
substantial procedural requirem ents without ju st cause shall entitle the grievant, at his
option, to advance to the next step in the proc edure or, at the final st ep, to a decision in

his favor.

3. The determination as to whether the substantial procedural requirements of this Part I1I
of the Procedure for Adjusting Grievances have been com plied with shall be made by the
school board. In any case in which there is a f actual dispute as to whether the procedural
requirements have been m et or just cause has been shown for failure to com ply, the
school board shall have the option of allowing the grievance to proceed to its next step.

The fact that the grievance is allowed to proceed in such case shall not prevent any party
from raisin g such f ailure to obse rve the sub stantial pro cedural req uirements as an

affirmative defense at any further hearing involving the grievance.
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APPENDIX A

FORMS FOR PART 11
OF THE PROCEDURE FOR
ADJUSTING GRIEVANCES

Enclosed herein are the necessary forms for adjusting grievances in accordance with
Part 11 of the Grievance Procedure of the Virginia Board of Education.

The grievant is advised to become familiar with the procedure for adjusting grievances.
Special emphasis should be given to the procedural steps.
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Public Schools

STATEMENT OF GRIEVANCE

STEP 2 - TO BE PRESENTED TO PRINCIPAL

Name of grievant: Date filed:
School/department of assignment: Subject area or grade:
Immediate superior and/or principal: Grievant’s representative:

Policy, procedure, regulation, ordinance, statute being grieved:

Date you knew or reasonably should have known of its occurrence:

Statement of grievance:

Specific relief requested:

Grievant’s Signature Representative’s Signature
Grievant’s Name Representative’s Name
Date Date
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Public Schools

PRINCIPAL’S DECISION

STEP 2 — DECISION TO BE PRESENTED TO GRIEVANT

Name of grievant: Date grievance received:

Decision of principal or designee:

___I'lack the authority to grant the relief requested.

Signature of principal or designee Date

Name of principal or designee

Is the above decision acceptable to grievant? Yes

No

_ T'hereby appeal this decision to Step 3, Superintendent.

Grievant’s Signature

Grievant’s Name

Date
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Public Schools

SUPERINTENDENT’S DECISION

STEP 3 - DECISION TO BE PRESENTED TO GRIEVANT

Name of grievant:

Date appeal received:

Decision of superintendent or designee:

Signature of superintendent or designee Date
Name of superintendent or designee
Is the above decision acceptable to grievant? Yes No

_ T hereby appeal this decision to Step 4, School Board.

Grievant’s Signature

Grievant’s Name

Date




APPENDIX B

FORMS FOR PART Il
OF THE PROCEDURE FOR
ADJUSTING GRIEVANCES

FORMS FOR PROPOSED DISMISSAL

Enclosed herein are the necessary forms for proposed dismissal proceeding as
prescribed in Part III of the procedure enacted by the Virginia Board of Education.
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PUBLIC SCHOOLS

Notice of Proposed Dismissal

Date:

Name of Teacher School/Department of Assignment

The Division Superintendent will recommend to the School Board that you be dismissed from
your position as:

(Position)

At your request, reasons for this recommendation will be provided to you in writing or in a
personal interview.

You have five (5) business days from receipt of this form to request, in writing, a hearing before
the School Board or, at the option of the School Board, a hearing before a Hearing Officer. A
copy of the Request for Hearing Form is attached.

Division Superintendent’s Signature

Division Superintendent’s Name

Date
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PUBLIC SCHOOLS

Request for Hearing

Name of Teacher

I hereby request that I be afforded a hearing on the Superintendent’s recommendation for my
dismissal before the School Board or, at the School Board’s option, a hearing before a Hearing
Officer to be appointed by the School Board.

Teacher’s Signature Representative’s Signature
Teacher’s Name Representative’s Name
Date Date
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Proposed Regulation

Agency Background Document

Agency name | Virginia Board of Education

Virginia Administrative Code | 8 VAC 20-90-10 et seq.
(VAC) citation

Regulation title | Procedure for Adjusting Grievances
Action title | Revise the Procedure for Adjusting Grievances

Date this document prepared | December 12, 2013

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

In a short paragraph, please summarize all substantive provisions of new regulations or changes to
existing regulations that are being proposed in this regulatory action.

The Procedure for Adjusting Grievances provides (1) an orderly procedure for resolving disputes
concerning the application, interpretation, or violation of any of the provisions of local school board
policies, rules and regulations as they affect the work of teachers, other than dismissals or probation and
(2) an orderly procedure for the expeditious resolution of disputes involving the dismissal any teacher.

The regulations, Procedure for Adjusting Grievances, were last amended effective May 2, 2005. In
addition to technical edits, the proposed amendments include the following provisions to comport with the
2013 General Assembly legislation:

m Changes the grievance procedure for teachers by giving local school boards the option to assign
a grievance hearing to be heard by an impartial hearing officer designated by the local school
board;

m Removes the option for a grievance to be heard before a fact-finding panel;

m Removes “placing on probation” from the definition of a Grievance;

m Revises the Board of Education forms prescribed by the Code of Virginia.

On June 27, 2013, the Board of Education approved the Notice of Intended Regulatory Action (NOIRA),
which is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
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Virginia Administrative Process Act (APA) and Executive Order 14 (2010). The NOIRA was filed with the
Virginia Registrar, and the public comment period for the NOIRA concluded on September 25, 2013.

Acronyms and Definitions

Please define all acronyms used in the Agency Background Document. Also, please define any technical
terms that are used in the document that are not also defined in the “Definition” section of the regulations.

N/A

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant citations to the Code of Virginia or General Assembly chapter number(s), if
applicable and (2) promulgating entity, i.e., agency, board, or person. Your citation should include a
specific provision authorizing the promulgating entity to regulate this specific subject or program, as well
as a reference to the agency/board/person’s overall regulatory authority.

The Constitution of Virginia grants the Board of Education authority for the general supervision of the
public school system, and Section 22.1-16 of the Code of Virginia authorizes the Board to promulgate
such regulations as may be necessary to carry out its powers and duties and the provisions of this title.

Constitution of Virginia (Article VIII, Section 4): “The general supervision of the public school system shall
be vested in a Board of Education....”

Code of Virginia, Section 22.1-16. Bylaws and regulations generally.

The Board of Education may adopt bylaws for its own government and promulgate such regulations as
may be necessary to carry out its powers and duties and the provisions of this title.

Code of Virginia
§§ 2.2-507, 22.1-79, 22.1-253.13:5, 22.1-293, 22.1-294, 22.1-295, 22.1-298.1, 22.1-299, 22.1-302, 22.1-

303, 22.1-304, 22.1-305, 22.1-305.1, 22.1-306, 22.1-307, 22.1-309, 22.1-311, 22.1-313, and 22.1-314 of
the Code of Virginia [Reference: Senate Bill 2151 bill is identical to 1223.]

Please explain the need for the new or amended regulation by (1) detailing the specific reasons why
this regulatory action is essential to protect the health, safety, or welfare of citizens, and (2) discussing
the goals of the proposal, the environmental benefits, and the problems the proposal is intended to solve.

The Procedure for Adjusting Grievances is essential to protect the health, safety, or welfare of citizens as
the regulations provide (1) an orderly procedure for resolving disputes concerning the application,
interpretation, or violation of any of the provisions of local school board policies, rules and regulations as
they affect the work of teachers, other than dismissals or probation and (2) an orderly procedure for the
expeditious resolution of disputes involving the dismissal of any teacher.
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Substance

Please briefly identify and explain new substantive provisions (for new regulations), substantive changes
to existing sections or both where appropriate. (More detail about all provisions or changes is requested
in the “Detail of changes” section.)

The Virginia Board of Education regulations, Procedure for Adjusting Grievances, were last
amended effective May 2, 2005. The 2013 General Assembly approved legislation resulting in
the need to make revisions to the regulations. Other than changing the Procedure for Adjusting
Grievances to comport with the 2013 legislation, no additional substantive revisions were made.
The major revisions to the regulations are as follows:

m Changes the grievance procedure for teachers by giving local school boards the
option to assign a grievance hearing to be heard by an impartial hearing officer
designated by the local school board;

m  Removes the option for a grievance to be heard before a fact-finding panel;

m Removes “placing on probation” from the definition of a Grievance;

m Revises the Board of Education forms prescribed by the Code of Virginia.

Issues

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.

If the regulatory action poses no disadvantages to the public or the Commonwealth, please indicate.

The regulations do not pose any major disadvantages to the public or the Commonwealth.

Requirements more restrictive than federal

Please identify and describe any requirements of the proposal, which are more restrictive than applicable
federal requirements. Include a rationale for the more restrictive requirements. If there are no applicable
federal requirements or no requirements that exceed applicable federal requirements, include a statement
to that effect.

There are no applicable federal requirements related to this regulatory revision.

Localities particularly affected

Please identify any locality particularly affected by the proposed regulation. Locality particularly affected
means any locality which bears any identified disproportionate material impact which would not be
experienced by other localities.
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There are no localities particularly affected by the proposed regulation.

Public participation

Please include a statement that in addition to any other comments on the proposal, the agency is seeking
comments on the costs and benefits of the proposal and the impacts of the regulated community.

In addition to any other comments, the board/agency is seeking comments on the costs and benefits of
the proposal and the potential impacts of this regulatory proposal. Also, the agency/board is seeking
information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.
Information may include 1) projected reporting, recordkeeping and other administrative costs, 2) probable
effect of the regulation on affected small businesses, and 3) description of less intrusive or costly
alternative methods of achieving the purpose of the regulation.

Anyone wishing to submit written comments may do so via the Regulatory Town Hall website
(http:/iwww.townhall.virginia.qov), or by mail, email or fax to Mrs. Patty S. Pitts, assistant
superintendent for teacher education and licensure, P. O. Box 2120, Richmond, VA 23218-2120; Phone:
(804) 371-2522; Fax: (804) 530-4510; E-mail: Patty.Pitts@doe.virginia.gov. Written comments must
include the name and address of the commenter. In order to be considered, comments must be received
by midnight on the last date of the public comment period.

A public hearing will be held after this regulatory stage is published in the Virginia Register of
Regulations, and notice of the hearing will be posted on the Virginia Regulatory Town Hall website
(http://www.townhall.virginia.gov) and on the Commonwealth Calendar website
(http://www.virginia.gov/cmsportal3/cgi-bin/calendar.cgi). Both oral and written comments may be
submitted at that time.

Economic impact

Please identify the anticipated economic impact of the proposed new regulations or amendments to the
existing regulation. When describing a particular economic impact, please specify which new
requirement or change in requirement creates the anticipated economic impact. Please keep in mind that
we are looking at the impact of the proposed changes to the status quo.

Description of the individuals, businesses or
other entities likely to be affected (positively or
negatively) by this regulatory proposal. Think
broadly, e.g., these entities may or may not be
regulated by this board

The regulations are currently required. Costs of
implementation will primarily be human resources
to revise regulations and inform school divisions
and educators of revisions.

Agency’s best estimate of the number of (1)
entities that will be affected, including (2) small
businesses affected. Small business means a
business, including affiliates, that is independently
owned and operated, employs fewer than 500 full-
time employees, or has gross annual sales of less
than $6 million.

Processes will need to be revised to conform to the
Code of Virginia and the regulations. No additional
substantial costs exist for localities.

Benefits expected as a result of this regulatory
proposal.

m Changes the grievance procedure for teachers
by giving local school boards the option to
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assign a grievance hearing to be heard by an
impartial hearing officer designated by the
local school board;

m Removes the option for a grievance to be
heard before a fact-finding panel;

m  Removes “placing on probation” from the
definition of a Grievance;

m Revises the Board of Education forms
prescribed by the Code of Virginia.

Projected cost to the state to implement and Virginia school divisions: 132

enforce this regulatory proposal.

Projected cost to localities to implement and Teachers and other school employees as specified;
enforce this regulatory proposal. Virginia school divisions: 132

All projected costs of this regulatory proposal The projected costs will include the human

for affected individuals, businesses, or other resources to revise the regulations and change
entities. Please be specific and include all costs, procedures in local school divisions.

including projected reporting, recordkeeping, and
other administrative costs required for compliance
by small businesses, and costs related to real
estate development.

Alternatives

Please describe any viable alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.
Also, include discussion of less intrusive or less costly alternatives for small businesses, as defined in
§2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulation.

Amendments in the Code of Virginia require revisions in the regulations. No additional alternatives have
been considered.

Regulatory flexibility analysis

Pursuant to §2.2-4007.1B of the Code of Virginia, please describe the agency’s analysis of alternative
regulatory methods, consistent with health, safety, environmental, and economic welfare, that will
accomplish the objectives of applicable law while minimizing the adverse impact on small business.
Alternative regulatory methods include, at a minimum: 1) the establishment of less stringent compliance
or reporting requirements; 2) the establishment of less stringent schedules or deadlines for compliance or
reporting requirements; 3) the consolidation or simplification of compliance or reporting requirements; 4)
the establishment of performance standards for small businesses to replace design or operational
standards required in the proposed regulation; and 5) the exemption of small businesses from all or any
part of the requirements contained in the proposed regulation.

Because revisions are required by the Code of Virginia and the regulations must align to the Code, no
other alternative regulatory methods were applicable.
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Public comment

Please summarize all comments received during the public comment period following the publication of
the NOIRA, and provide the agency response.

Commenter Comment Agency response

William B. Procedures for Teacher Dismissal Actions | The comments focus primarily on the

Reichhardt, and Grievances revisions in the Code of Virginia

Esq. passed by the 2013 General
Recent changes in the Virginia Code Assembly. The agency does not
regarding procedures for the dismissal of have authority to change the
teachers create significant substantive and statutory requirements.

procedural concerns for both the school
district and counsel representing teachers in
these matters. As General Counsel for the
Fairfax County Federation of Teachers
(FCFT) and an attorney who has represented
teachers and administrators for over 20 years
in personnel actions, | am offering these
comments to highlight issues created by the
new legislation and perhaps unanticipated by
the drafters. Appropriate Regulations should
be drafted to address these issues.

1. Theremoval of "probation" as a
resolution alternative in the context of
the dismissal action.

The removal of a probationary alternative in a
dismissal action under Va. Code 22.1-307
raises the question as to whether or not a
school board now has any jurisdiction to
employ this option in the settlement of a
dismissal case. In many cases where the
school has given notice of dismissal to a
teacher, both the teacher and the school
district have resolved these matters to their
mutual satisfaction through settlement
agreements, resignation agreements and
other forms of dispute resolution. When it is
fair and equitable to resolve the case short of
dismissal, the elements of a resolution
agreement often include a specific sanction
(for example, suspension of time and/or pay)
and a rehabilitative process often described
as a "probationary” period. Flexibility to
fashion such remedies are impaired by
deletion of probation in 22.1-307 and 22.1-
313(A).
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Commenter

Comment

Agency response

2. Determination of "incompetency."

The term "incompetency" may now be
construed as "one or more unsatisfactory
performance evaluation(s)” under Va. Code
22.1-307 (B). In cases where the school
district moves for dismissal alleging
incompetence for a single unsatisfactory
performance evaluation, particular care
should be taken to ensure that the evaluation
was objective, fair, and not subject to
unprofessional or extraneous administrative
influence. In a dismissal action for
incompetency for a single unsatisfactory
performance evaluation, the division
superintendent should be required to show a
pattern of poor performance, failure to
respond to rehabilitative effort or other
documented factors in addition to the single
performance evaluation.

3. Notice of adismissal
recommendation.

Va. Code 22.1-309 provides for written notice
of the dismissal recommendation to a teacher
and informing him that within five (5) business
days after receiving the notice, the teacher
may request a hearing before the school
board. The reduction from fifteen (15)
business days to five (5), will create an
extraordinary burden on teachers to quickly (I
predict in all, if not most, cases) give notice for
a hearing because there is insufficient time to
seek comprehensive advice and guidance
regarding other options. By the time a teacher
in such a position has the opportunity to seek
guidance from a union representative, an
attorney, or even family members, they run
the risk of missing a statutory deadline to
preserve their fundamental due process right
to a hearing. The net result is that most
teachers will immediately give notice for a
hearing, thus starting a statutory timeline for
exchange of information (discovery), setting
up a hearing, possible identification of the
hearing officer, all of which is time-consuming
for teachers and administrative personnel.
This will make reasonable settlement-
negotiations much more difficult.

4. Unreasonable and Burdensome
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Commenter

Comment

Agency response

Discovery Deadlines.

Va. Code 22.1-309 mandates that upon the
teacher’s request for a hearing pursuant to
Section 22.1-311, the division superintendent
shall provide within 10 days the opportunity to
inspect and copy the teacher's personnel file
and "all other documents relied upon reaching
the decision to recommend dismissal." In
dismissal cases discoverable documents
often extend beyond a teacher's personnel
file. They may include, but not be limited to,
the principal’s notes from meetings with the
teacher, so-called "school based" files, and
unsolicited writings from parents to school
officials regarding the teacher (regardless of
any informal promise of confidentiality
between the parent and the receiving
administrator). The mandatory 10-day
limitation for delivery of all of this information
for inspection and copying is predictably
burdensome on school administration.

To magnify the potential discovery problems,
the Code now provides that the teacher shall
provide the division superintendent with the
opportunity to inspect and copy any
documents to be offered in rebuttal to the
recommended dismissal. In most cases, the
teacher is not able to identify all documents
until there has been a full disclosure of
documents from the division superintendent.
However, if the division superintendent makes
an immediate (or simultaneous) document
request as does the teacher, they are both
working within the same 10-day period. ltis
suggested that these periods be staggered to
some degree, even though there is a
continuing obligation to produce information.
All exchanges of documents should be
completed and certified as complete at least
five business days prior to a hearing.

5. Scheduling of the hearing relative to
discovery deadlines.

Va. Code 22.1-311 requires the school board
(or a hearing officer appointed by the school
board) to set a hearing within 15 days of the
request made by the teacher. Any regulations
should clarify whether this is a deadline to
schedule a hearing or to actually commence
the hearing. Further, the teacher is to be given
at least a five-day written notice of the time
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Commenter

Comment

Agency response

and place of the hearing. This short
timeframe will predictably conflict with the 10-
day time-limitations for discovery mandated
by Section 22.1-309. The net result will be
substantial time devoted by both parties to
meet these deadlines. This will jeopardize
opportunities to resolve a dismissal case
through a negotiated agreement. The short
time frames will increase the number of
contested hearings and the costs associated
for both sides.

Regulations should provide for flexibility in
the scheduling and commencement of
hearings. It is also suggested that the
regulations require the development of a
prehearing memorandum which defines
procedures for the conduct of the hearings,
deadlines for discovery exchanges and rulings
for any preliminary matters such as availability
of witnesses, ability of withesses to testify by
telephone etc.

Steven L.
Greenburg

President,
Fairfax County
Federation of
Teachers

Procedures for Teacher Dismissal Actions
and Grievances

As the president of the largest AFT local in
Virginia, representing over 3,500 teachers, |
am providing public comment on Va. Code
22.1-307 through 22.1-313 due to important
concerns that we have with the changes
offered to the Virginia Code.

Changes in the Virginia Code regarding
procedures for the dismissal of teachers
create significant substantive and procedural
problems for both the school district and
counsel representing teachers in these
matters.

Specifically, the following Regulations should
be drafted more carefully to address the
following issues™;

1. The removal of "probation” as a
resolution alternative in the context of
the dismissal action.

2. Determination of "incompetency."

3. Notice of a dismissal
recommendation.

4. Unreasonable and Burdensome
Discovery Deadlines.

5. Scheduling of the hearing relative to
Discovery Deadlines.

The comments focus primarily on the
revisions in the Code of Virginia
passed by the 2013 General
Assembly. The agency does not
have authority to change the
statutory requirements.
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Commenter

Comment

Agency response

Without additional consideration given to the
proposed Code language- adjustments, the
by-product of these regulation changes may
result in increased litigation and time/
resource drains on both the school system
and teacher. Reasonable Discovery
deadlines and careful, accurate wording of
the Code (in regards to both “probation” and
“incompetence”) are critical in achieving a
reasonable and efficient procedure that is
fairer to both the school district and teacher.

* Please see ‘Public comment’ posted by
General Counsel for the Fairfax County
Federation of Teachers William B. Reichhardt,
Esq., dated September 19, 2013 for a detailed
description of each issue (#1-5) designated in
this section.

William B. Hosp,
Jr., President of
Prince William
Federation of
Teachers

Due Process and Fairness

| share the concerns expressed by our
colleagues from the Fairfax Federation of
Teachers. Since they have done such a
meticulous job of explaining our concerns, |
will simply add that the Commonwealth should
always strive to clean up mistakes in drafting
legislation and such changes should be
considered as "housekeeping."

The comments focus primarily on the
revisions in the Code of Virginia
passed by the 2013 General
Assembly. The agency does not
have authority to change the
statutory requirements.

Doris Crouse-
Mays

Virginia AFL-
CIO

Revise the Procedure for Adjusting
Grievances

As President of the Virginia AFL-CIO, which
represents over 150,000 union members and
retirees, | want to echo the concerns of the
Presidents of the Prince William and Fairfax
Federation of Teachers.

Attracting and retaining skilled teachers has
an enormous impact on students and the
quality of their education. It’s critical that
Virginia has a dismissal and grievance
process that is fair and protects educators
from arbitrary dismissals fueled by nepotism
or personal conflicts. It is my hope that the
regulatory issues spelled out by William B.
Reichhardt, Esq. are taken into consideration
and addressed.

The comments focus primarily on the
revisions in the Code of Virginia
passed by the 2013 General
Assembly. The agency does not
have authority to change the
statutory requirements.

Tracey Bailey

State Director of
Virginia
Professional
Educators

Procedures for Teacher Dismissal and
Grievances

Virginia Professional Educators is the
Commonwealth’s largest independent non-
union teacher association. As such, we help

The comments focus primarily on the
revisions in the Code of Virginia
passed by the 2013 General
Assembly. The agency does not
have authority to change the
statutory requirements.
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Commenter

Comment

Agency response

classroom teachers in a multitude of ways.
We help them improve their academic
performance, we teach them to better manage
student problems and disruptions, and we
guide them through many employment
problems. Sometimes this involves
counseling a teacher who has received a poor
evaluation or who has been recommended for
dismissal.

When such unfortunate events happen, it is of
the utmost importance that a teacher be given
time to understand the recommendation that
is being made about them, and that they be
presented immediately with the evidence that
supports that recommendation. Only then can
they make an informed decision about what is
happening to them and how to proceed. Yet
the changes in timelines and deadlines in this
new legislation seem counter-productive to
that process, and likely to result in many more
contested hearings and far fewer collegial
agreements, solutions, or voluntary
resignations.

It seems that teachers may be forced to make
some decisions about how to respond, before
even having seen all the evidence against
them.

Furthermore, it is not uncommon that a
teacher only finds out that there is a
significant problem with his or her
performance when they are handed their
performance evaluation. But another change
in the law (22.1-307 B) defines incompetency
(i.e., grounds for dismissal) as simply “one or
more unsatisfactory performance
evaluations.” So a situation is created in
which a teacher could receive their first notice
of unsatisfactory performance in an evaluation
on one day, and then receive a termination
notice on the next.

In such an expedited, seemingly rushed
process, it is essential for both parties to have
as much opportunity as possible for collecting
documents, for full disclosure, and for
consideration of non-confrontational options.
This is in the best interest of both the School
Board administrative staff and the classroom
teacher.

For these reasons, VPE agrees with the
recommendations and concerns expressed by
Mr. William B. Reichhardt, counsel for the

11
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Comment

AFT. His public comments were submitted on
9/23/13. In those comments, Mr. Reichhardt
offers several specific suggestions and
observations that should be given due
consideration.

Commenter Agency response

Thank you for your time, for your public
service, and for your consideration of these
concerns.

Family impact

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

The proposed regulations address the procedures for adjusting grievances, ensuring an orderly
procedure for resolving disputes.

Detail of changes

Please list all changes that are being proposed and the consequences of the proposed changes. If the
proposed regulation is a new chapter, describe the intent of the language and the expected impact.
Please describe the difference between existing regulation(s) and/or agency practice(s) and what is being
proposed in this regulatory action.

If the proposed regulation is intended to replace an emergency requlation, please list separately (1) all
differences between the pre-emergency regulation and this proposed regulation, and (2) only changes
made since the publication of the emergency regulation.

Definitions

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise.

"Business day" means

-in-accordance-with-§ 22.1-312 of the
Code-of Virginia; any day that the relevant school board office is

open.
"Days" means calendar days unless a different meaning is

Section Proposed requirements Other Intent and
Regulations | likely impact of
and law that proposed
apply requirements

Part | Revisions were
Definitions made to
8VAC20-90-10. | 8VAC20-90-10. Definitions. conform to

changes in the
Code of Virginia
(2013 General
Assembly);
Forms in the
appendices of
the document

clearly expressed in this procedure. Whenever the last day for also were
performing an act required by this procedure falls anry-period-of revised to
timefixed-by-this procedure-shallexpire on a Saturday, Sunday, comport with
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Section

Proposed requirements

Other
Regulations
and law that

apply

Intent and
likely impact of
proposed
requirements

or legal holiday, the act may be performed on the peried-eftime

next day ifit that is not a Saturday, Sunday, or legal holiday.
"Dismissal" means the dismissal of any teacher within the
term of such teacher's contract and-the-nenrenewal-of-a-contract

"Grievance" means, for the purpose of Part Il (8VAC20-90-20
et seq.), a complaint or a dispute by a teacher relating to his
employment, including, but not necessarily limited to, the
application or interpretation of personnel policies, rules and
regulations, ordinances, and statutes; acts of reprisal against a
teacher for filing or processing a grievance, or participating as a
witness in any step, meeting or hearing related to a grievance; as
aresult complaints of discrimination on the basis of race, color,
creed, political affiliation, handicap, age, national origin, or sex.
"Grievance" means, for the purposes of Part Il (8VAC20-90-60 et
seq.), a complaint or a dispute involving a teacher relating to his
employment involving dismissal-er-placing-en-probation. The term

"grievance" shall not include a complaint or dispute by a teacher
relating to the establishment and revision of wages or salaries,
position classifications or general benefits; suspension of a
teacher or nonrenewal of the contract of a teacher who has not
achieved continuing contract status; the establishment or contents
of ordinances, statutes or personnel policies, procedures, rules
and regulations; failure to promote; er discharge, layoff, or
suspension from duties because of decrease in enroliment,
decrease in a-particularsubjeetenroliment or abolition of a
particular subject, or insufficient funding; hiring, transfer,
assignment and retention of teachers within the school division;
suspension from duties in-emergencies; or the methods, means
and personnel by which the school division's operations are to be
carried on;_or coaching or extracurricular activity sponsorship.
While these management rights are reserved to the school board,
failure to apply, where applicable, these rules, regulations,
policies, or procedures as written or established by the school
board is grievable.

“Hearing officer” means an impartial hearing officer from
outside the school division who possesses some knowledge and
expertise in public education and education law and who is
capable of presiding over an administrative hearing.

"Personnel file" means, for the purposes of Part Il (8VAC20-
90-60 et seq.), any and all memoranda, entries or other
documents included in the teacher's file as maintained in the
central school administration office or in any file regarding the
teacher maintained within a school in which the teacher serves.

“Probationmeansaperiod-notto-exceed-one-yearduring
’l" lﬁ'e'l t ne-it SII 'al be. t'e.d% el the teaell oFto-Fe |ed.y those

"Teacher" or "teachers" means, for the purposes of Part Il
(8VAC20-90-20 et seq.), all employees of the school division
involved in classroom instruction and all other full-time employees
of the school division except those employees classified as
supervising employees. "Teacher" means, for the purposes of
Part 11l (8VAC20-90-60 et seq.), all regularly eertified licensed
professional public school personnel employed by any school
division under a written contract as provided by § 22.1-302 of the

Code of Virginia,-by-any-schoel-division as a teacher or as an

assistant principal, principal, or supervisor as provided by § 22.1-

the revisions.
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Section

Proposed requirements

Other
Regulations
and law that

apply

Intent and
likely impact of
proposed
requirements

8VAC20-90-20.

Purpose of
Part Il of this
grievance
procedure

8VAC20-90-30.

Grievance
procedure.

294 of the Code of Virginia-ef-classroom-teachers-but-excluding
allsuperintendents

"Shall file," "shall respond in writing," or "shall serve written
notice" means the document is either delivered personally te-the
oris
mailed by registered or certified mail, return receipt requested,
and postmarked within the time limits prescribed by this procedure
to the grievant or office of the proper school board representative.

"Supervisory employee" means any person having authority
in the interest of the board (i) to hire, transfer, suspend, layoff,
recall, promote, discharge, assign, reward, or discipline other
employees; and (ii) to direct other employees; or (iii) to adjust the
grievance of other employees; or (iv) to recommend any action
set forth in clause (i), (ii), or (iii) above; provided that the authority
to act as set forth in clause (i), (ii), (iii), or (iv) requires the exercise
of independent judgment and is not merely routine and clerical in
nature.

"Written grievance appeal" means a written or typed
statement describing the event or action complained of, er the
date of the event or action complained of, and a concise
description of those policies, proceduresrules, regulations,
erdinances or statutes upon which the teacher bases his claim.
The grievant shall specify what he expects to obtain through use
of the grievance procedure. A statement written grievance appeal
shall be writter-upenon forms prescribed by the Board of
Education and supplied by the local school board.

Part Il
Grievance Procedure

8VAC20-90-20. Purpose of Part Il of this grievance procedure.

The purpose of Part Il of the Procedure for Adjusting
Grievances is to provide an orderly procedure for resolving
disputes concerning the application, interpretation, or violation of
any of the provisions of local school board policies, rules and
regulations as they affect the work of teachers, other than
dismissals-erprebation. An equitable solution of grievances
should be secured at the most immediate administrative level.
The procedure should not be construed as limiting the right of any
teacher to discuss any matter of concern with any member of the
school administration, nor should the procedure be construed to
restrict any teacher's right to seek, or the school division
administration’s right to provide, review of complaints that are not
included within the definition of a grievance. Nothing in this
procedure shall be interpreted to limit a school board's exclusive
final authority over the management and operation of the school
division.
8VAC20-90-30. Grievance procedure.

Recognizing that grievances should be-begurbegin and
should be settled promptly, a grievance must be initiated within 15
business days following either the event giving rise to the
grievance, or within 15 business days following the time when the
employee knew or reasonably should have known of its
occurrence. Grievances shall be processed as follows:

1. Step 1 -- Informal. The first step shall be an informal
conference between the teacher and his immediate
supervisor (which may be the principal). The teacher
shall state the nature of the grievance, and the
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immediate supervisor shall attempt to adjust the
grievance. It is mandatory that the teacher present the
grievance informally prior to proceeding to Step 2.

2. Step 2 -- Principal. If for any reason the grievance is
not resolved informally in Step 1 to the satisfaction of the
teacher, the teacher must perfect his grievance by filing
said-grievance-in-writinga written grievance appeal on
the required form within 15 business days following the
event giving rise to the grievance, or within 15 business
days following the time when the employee knew or
reasonably should have known of its occurrence,
specifying on the form the specific relief expected.
Regardless of the outcome of Step 1, if a written
grievance appeal is not, without just cause, filed within
the specified time, the grievance will be barred.

A meeting shall be held between the principal (or his
designee or both) and the teacher (or his designee or both) within
five business days of the receipt by the principal of the written
grievance. At such meeting the teacher or other party involved, or
both, shall be entitled to present appropriate witnesses and to be
accompanied by a representative other than an attorney. The
principal (or his designee or both) shall respond in writing within
five business days following such meeting.

The principal may forward to the teacher within five days from
the receipt of the written grievance a written request for more
specific information regarding the grievance. The teacher shall file
an answer thereto within 10 business days, and the meeting must
then be held within five business days thereafter.

3. Step 3 -- Superintendent. If the grievance is not settled
to the teacher's satisfaction in Step 2, the teacher can
proceed to Step 3 by filing a written notice of appeal with
the superintendent, accompanied by the original written
grievance appeal form within five business days after
receipt of the Step 2 answer (or the due date of such
answer). A meeting shall then be held between the
superintendent (or his designee or both) and the teacher
(or his designee or both) at a mutually agreeable time
within five business days. The superintendent or
designee may make a written request for more specific
information from the teacher, but only if such was not
requested in Step 2. The teacher shall file an answer to
such request within 10 business days, and the meeting
shall be held within five business days of the date on
which the answer was received. At such meeting both
the superintendent and the teacher shall be entitled to
present witnesses and to be accompanied by a
representative who may be an attorney. A representative
may examine, cross-examine, question, and present
evidence on behalf of a grievant or the superintendent
without violating the provisions of § 54.1- 3904 of the
Code of Virginia. If no settlement can be reached in said
meeting, the superintendent (or his designee) shall
respond in writing within five business days following

such meeting. The-superintendent-or-designee-may
. ; ifio inf onf
Slbsl, eqbslsts 2 .be a SnInEIEd with i |.g b;snless.
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- If
the grievance is not resolved to the satisfaction of the
teacher in Step 3, the teacher may eleetto-havea

;'equest a decision by t,he
school board pursuant to Step 54.
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64. Step 54 -- Decision by the school board.

a. If a teacher elects to request a decision by

proceed-directly-to-a-determination-before-the school

board as provided for in Step 53, he must notify the

superintendent in writing of the intention to make the

request of-appeal-directhy-to the board--ef-the
grievance-alleged;-and-therelief-sought within five

business days after receipt of the answer as
required in Step 3 or the due date thereof. Upon
receipt of such notice, the board may hold a hearing
on the grievance, may elect to have the hearing
conducted by a hearing officer appointed by the
school board consistent with the procedures in

§ 22.1-311 of the Code of Virginia, or may make its
determination on the basis of the written evidence
presented by the teacher and the recommendation
of the superintendent.

b. In any case in which the school board elects to
hold a hearing or elects to have a hearing officer
conduct the hearing, the hearing shall be set within
30 days of the school board’s receipt of the notice
required by Step 4a above, and the teacher must be
given at least 15 days’ written notice of date, time

and place of the hearing. the-school-board-may-elect
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The teacher and the division superintendent may be
represented by legal counsel or other
representatives. The hearing befere-the-school
beard shall be private, unless the teacher requests a
public hearing. The school board or the hearing
officer, as the case may be, shall establish the rules
for the conduct of any the hearing-befere-it. Such
rules shall include the opportunity for the teacher
and the division superintendent to make an opening
statement and to present all material or relevant
evidence, including the testimony of witnesses and
the right of all parties or their representatives to
cross-examine the witnesses. Witnesses may be
questioned by the school board or the hearing
officer. In the case of a hearing conducted by the
school board, Fthe school board's attorney,
assistants, or representative, if he; or they;
represented a participant in the prior proceedings,
the grievant, the grievant's attorney; or
representative and, notwithstanding the provisions
of § 22.1-69 of the Code of Virginia, the
superintendent shall be excluded from any executive
session of the school board which has as its
purpose reaching a decision on the grievance.
However, immediately after a decision has been
made and publicly announced, as in favor of or not
in favor of the grievant, the school board's attorney
or representative, and the superintendent, may join
the school board in executive session to assist in the
writing of the decision. A stenographic record or
tape recording of the proceedings hearing shall be
taken. However, in-proceedings-concerning
grievanees notrelated-to-dismissal orprobation; the
recording may be dispensed with entirely by mutual
consent of the parties. Inr-such-proceedings;-lf the
recording is not dispensed with, the two parties shall
share the cost of the recording equally, and if either
party requests a transcript, that party shall bear the
expense of its preparation. in-the-case-of dismissal
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c. In the event of a hearing conducted by a hearing
officer, the recommendation of the hearing officer
shall be based exclusively upon the evidence
presented at the hearing. The hearing may be
reopened for the purpose of hearing after-
discovered evidence upon a finding of good cause
by the hearing officer at any time before the hearing
officer’'s recommendation is due upon his own
motion or upon application by either party to the
grievance. The hearing officer shall transmit his
written recommendation and a record or recording of
the hearing to the school board as soon as
practicable and no more than 10 business days after
the hearing.

d. In the event of a hearing by a hearing officer, the
school board may make its decision upon the record
or recording of such hearing or the school board
may elect to conduct a further hearing to receive
additional evidence. The school board must hold
such further hearing as soon as practicable and
must give written notice of the time and place of
such further hearing to the division superintendent
and the teacher within 10 business days after the
board received the record or recording of the initial
hearing. The notice must specify each matter to be
inquired into by the school board. The school board
shall determine the procedure to be followed at such
further hearing.

e. In the event of a hearing before the school board,
the school board shall give the teacher its written
decision as soon as practicable and no more than
30 days after the hearing. The decision of the
school board shall be reached after considering the
evidence and information presented at the school
board hearing.

f. In the event of a hearing before a hearing officer
followed by a further hearing by the school board,
the school board shall give the teacher its written
decision as soon as practicable and no more than
30 days after such further hearing. The decision of
the school board shall be reached after considering
the record or recording of the initial hearing, the
recommendations of the hearing officer, and the
evidence and information presented at the further
hearing before the school board.

g. In the event of a hearing before a hearing officer
in cases in which no further hearing is conducted by
the school board, the school board shall give the
teacher its written decision as soon as practicable
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8VAC20-90-40.
Grievability.

and no more than 30 days after receiving the record
or recording of the hearing. The decision of the
school board shall be reached after considering the
record or recording of the hearing and the
recommendations of the hearing officer.

(4} The decision-of the-school-board-shall-be

eh. The school board shall retain its exclusive final
authority over matters concerning employment and
the supervision of its personnel.

8VAC20-90-40. Grievability.

A. Initial determination of grievability. Decisions regarding
whether or not a matter is grievable shall be made by the school
board at the request of the division superintendent administration
or grievant and such decision shall be made within 10 business
days of such request. The school board shall reach its decision
only after allowing the division superintendent administration and
the grievant opportunity to present written or oral arguments
regarding grievability. The decision as to whether the arguments
shall be written or oral shall be at the discretion of the school
board. isi ith i
regquest: Such determination of grievability shall be made
subsequent to the reduction of the grievance to writing but prior to
any panel-orbeard hearing by the board or a hearing officer or the
right to such determination shall be deemed to have been waived.
Failure of the school board to make such a determination within
such a prescribed 10-business-day period shall entitle the
grievant to advance to the next step as if the matter were
grievable.

B. Appeal of determination on grievability.

1. Decisions of the school board may be appealed to the
circuit court having jurisdiction in the school division for a
hearing on the issue of grievability.
a. Proceedings for a review of the decision of the
school board shall be instituted by filing a notice of
appeal with the school board within 10 business
days after the date of the decision and giving a copy
thereof to all other parties.
b. Within 10 business days thereafter, the school
board shall transmit to the clerk of the court to which
the appeal is taken, a copy of its decision, a copy of
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8VAC20-90-60.
Dispute
resolution.

8VAC20-90-70.

the notice of appeal, and the exhibits. The failure of
the school board to transmit the record within the
time allowed shall not prejudice the rights of the
grievant. The court may, on motion of the grievant,
issue a writ of certiorari requiring the school board to
transmit the records on or before a certain date.
c. Within 10 business days of receipt by the clerk of
such record, the court, sitting without a jury, shall
hear the appeal on the record transmitted by the
school board and such additional evidence as may
be necessary to resolve any controversy as to the
correctness of the record. The court may, in its
discretion, receive such other evidence as the ends
of justice require.
d. The court may affirm the decision of the school
board or may reverse or modify the decision. The
decision of the court shall be rendered not later than
15 days from the date of the conclusion of the
court's hearing.

8VAC20-90-50. Time limitations.

A. The right of any party to proceed at any step of this Part Il
grievance procedure shall be conditioned upon compliance with
the time limitations and other requirements set forth in this
procedure.

B. The failure of the teacher to comply with all substantial
procedural requirements including initiation of the grievance and
notice of appeal to the next step in the procedure, shall eliminate
the teacher's right to any further proceedings on the grievance
unless just cause for such failure can be shown.

C. The failure of the school board or any supervisory
employee to comply with all substantial procedural requirements
without just cause shall entitle the grievant, at his option, to
advance to the next step in the procedure or, at the final step, to a
decision in his favor.

D. The determination as to whether the substantial
procedural requirements of this Part Il of the Procedure for
Adjusting Grievances have been complied with shall be made by
the school board. In any case in which there is a factual dispute
as to whether the procedural requirements have been met or just
cause has been shown for failure to comply, the school board
shall have the option of allowing the grievant to proceed to its next
step. The fact that the grievance is allowed to proceed in such
case shall not prevent any party from raising such failure to
observe the substantial procedural requirements as an affirmative
defense at any further hearing involving the grievance.

Part Il
Procedure for Dismissals erPlacing-onProbatien
8VAC20-90-60. Dispute resolution.

This Part lll of the Procedure for Adjusting Grievances
adopted by the Board of Education in accordance with the
statutory mandate of Article 3 (§ 22.1-306 et seq.) Chapter 15 of
Title 22.1 of the Code of Virginia and the Standards of Quality for
school divisions, Chapter 13.1 (§ 22.1-253.13:1 et seq.) of Title
22 .1 of the Code of Virginia, is to provide an orderly procedure for
the expeditious resolution of disputes involving the dismissal er

i ion of any teacher.
8VAC20-90-70. Procedure for dismissals-erplacing-oen

23




Town Hall Agency Background Document

Form: TH-02

Section Proposed requirements Other intentand
Regulations | likely impact of
and law that proposed
apply requirements

Procedure for
dismissals

A. Notice to teacher of recommendation for dismissal-er

1. In the event a division superintendent determines to
recommend dismissal of any teacher,-oer-the-placing-on
probation-of-a-teacher-on-continuing-contract; written
notice shall be sent to the teacher on forms te-be
prescribed by the Board of Education notifying him of the
proposed dismissal, er-placing-on-probation; and
informing the teacher that within 45-five business days
after receiving the notice, the teacher may request a
hearing before the school board;-er-before-a-fact-finding
- or, at the option of the
school board, a hearing officer appointed by the school
board, as provided in § 22.1-311 of the Code of Virginia.
2. During such 45-five-business-day period and
thereafter until a hearing is held in accordance with the
provisions herein, if one is requested by the teacher, the
merits of the recommendation of the division
superintendent shall not be considered, discussed, or
acted upon by the school board except as provided for
herein.
3. At the request of the teacher, the superintendent shall
provide the reasons for the recommendation in writing or,
if the teacher prefers, in a personal interview. In the
event a teacher requests a hearing pursuant to § 22.1-
311 or § 22.1-312 of the Code of Virginia, the division
superintendent shall provide, within 10 days of the
request, the teacher, or his representative, with the
opportunity to inspect and copy his personnel file and all
other documents relied upon in reaching the decision to
recommend dismissal-erprebatien. Within 10 days of the
request of the division superintendent, the teacher, or his
representative, shall provide the division superintendent
with the opportunity to inspect and copy the documents
to be offered in rebuttal to the decision to recommend
dismissal erprebation. The division superintendent and
the teacher or his representative shall be under a
continuing duty to disclose and produce any additional
documents identified later that may be used in the
respective parties' cases-in-chief. The cost of copying
such documents shall be paid by the requesting party.
B4. Upon a timely request for a hearing, the school
board or, at the school board’s option, a hearing officer
appointed by the school board shall set a hearing within
15 days of the request and the teacher shall be given at
least five days’ written notice of the time and the place of
the hearing. Eaet—ﬁnéeemanel—\méeav&aﬁer—the
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bylegal-counsel-oranotherrepresentative.

B. 4- Procedure for faet-finding-panel hearing.
1. The hearing shall be conducted by the school board
or, at the school board’s option, a hearing officer
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appointed by the school board. The teacher and the
division superintendent may be represented by legal
counsel or other representatives. The hearing shall be
private, unless the teacher requests a public hearing.
The school board or hearing officer, as the case may be,
shall establish the rules for the conduct of the hearing,
and such rules shall include the opportunity for the
teacher and the division superintendent to make an
opening statement and to present all material or relevant
evidence, including the testimony of witnesses, and the
right of all parties to cross-examine the witnesses.
Witnesses may be questioned by the school board or

hearing officer.

2.d- The parties shall produce such additional evidence
as the panelschool board or hearing officer may deem
necessary to an understanding and determination of the
dispute. The panelschool board or hearing officer shall
be-thejudge-of determine the relevancy and materiality
of the evidence offered. All evidence shall be taken in the
presence of the-panelschool board or hearing officer and
of the parties.
3.e- Exhibits offered by the teacher or the division
superintendent may be received in evidence by the panel
school board or hearing officer and, when so received,
shall be marked and made a part of the record.

f-The facts found-and recommendations- made by

; hallt . S ‘

4. A stenographic record or tape recording of the
proceedings shall be taken. The two parties shall share
the cost of the recording equally. The record or
recording of the proceedings shall be preserved for a
period of six months. If the school board requests that a
transcript of the record or recording be made at any time
prior to expiration of the six-month period, it shall be
made and copies shall be furnished to both parties. The
school board shall bear the expense of the transcription.
5. Expenses. The teacher shall bear his own expenses.
The school board shall bear the expenses of the division
superintendent. The expenses of the hearing officer shall
be borne by the school board.

6. Witnesses. Witnesses who are employees of the
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school board shall be granted release time if the hearing
is held during the school day. The hearing shall be held
at the school in which most withesses work, if feasible.

7. In the event of a hearing conducted by a hearing
officer, g-Fthe recommendations-and-findings-offact of
the panel hearing officer-shall be based exclusively upon
the evidence presented to-the-panel-at the hearing. Ne
panel-member-shall-conduct-an-independent
investigation-involving-the-matter-grieved—h. The hearing
may be reopened by the panel hearing officer at any time

before the panels-reportis-made-hearing officer's
recommendation is due upon his its own motion or upon

application of the teacher or the division superintendent
for good cause shown to hear after-discovered evidence.
i- The panel-shallmake-a-written-report-which-shall
include-its findings-of fact and recommendations-and

i ing-—hearing
officer shall transmit his written recommendation and a
record or recording of the hearing to the school board as
soon as practicable and no more than 10 business days
after the hearing.
8. In the event of a hearing by a hearing officer, the
school board may make its decision upon the record or
recording of such hearing or the school board may elect
to conduct a further hearing to receive additional
evidence. The school board must hold such further
hearing as soon as practicable and must give written
notice of the time and place of such further hearing to the
division superintendent and the teacher within 10
business days after the board received the record or
recording of the initial hearing. The notice must specify
each matter to be inquired into by the school board. The
school board shall determine the procedure to be
followed at such further hearing.
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C. School board determination.

1 . o
i any easle A 'Fel arhearing i+ eﬁd before al act

; ~In
the event of a hearing before the school board, the
school board shall give the teacher its written decision as
soon as practicable and no more than 30 days after the
hearing. The decision of the school board shall be
reached after considering the evidence and information
presented at the school board hearing.

2. In the event of a hearing before a hearing officer
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8VAC20-90-80.

Time
limitations.

followed by a further hearing by the school board
pursuant to subparagraph 8 of paragraph B of this
section, the school board shall give the teacher its
written decision as soon as practicable and no more than
30 days after such further hearing. The decision of the
school board shall be reached after considering the
record or recording of the initial hearing, the
recommendations of the hearing officer, and the
evidence and information presented at the further
hearing before the school board.

3. In the event of a hearing before a hearing officer in
cases in which no further hearing is conducted by the
school board, the school board shall give the teacher its
written decision as soon as practicable and no more than
30 days after receiving the record or recording of the
hearing. The decision of the school board shall be
reached after considering the record or recording of the
hearing and the recommendations of the hearing officer.
24. The school board may dismiss; or suspend;-erplace
on-prebation a teacher upon a majority vote of a quorum
of the school board LH—th&event—the—seheel-bea;d-s

deecision: The school board's attorney, assistants, or
representative, if he or they represented a participant in
the prior proceedings, the grievant, the grievant's
attorney or representative and, notwithstanding the
provisions of § 22.1-69 of the Code of Virginia, the
superintendent shall be excluded from any executive
session of the school board which has as its purpose
reaching a decision on a grievance. However,
immediately after a decision has been made and publicly
announced, as in favor of or not in favor of the grievant,
the school board's attorney or representative and the
superintendent may join the school board in executive
session to assist in the writing of the decision.

8VAC20-90-80. Time limitations.

The right of any party to proceed at any step of the grievance
procedure shall be conditioned upon compliance with the time
limitations and other requirements set forth in this grievance
procedure.

1. The failure of the grievant to comply with all
substantial procedural requirements shall terminate the
teacher's right to any further proceedings on the
grievance unless just cause for such failure can be
shown.

2. The failure of the school board or of any supervisory
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APPENDICES

employee to comply with all substantial procedural
requirements without just cause shall entitle the grievant,
at his option, to advance to the next step in the
procedure or, at the final step, to a decision in his favor.
3. The determination as to whether the substantial
procedural requirements of this Part lll of the Procedure
for Adjusting Grievances have been complied with shall
be made by the school board. In any case in which there
is a factual dispute as to whether the procedural
requirements have been met or just cause has been
shown for failure to comply, the school board shall have
the option of allowing the grievance to proceed to its next
step. The fact that the grievance is allowed to proceed in
such case shall not prevent any party from raising such
failure to observe the substantial procedural
requirements as an affirmative defense at any further
hearing involving the grievance.

APPENDICES

31




