Virginia Board of Education Agenda Item

Agenda Item: M Date: November 20, 2014

Title First Review of Amendments to the Regulations Governing Special Education
Programs for Children with Disabilities in Virginia (8 VAC 20-81) (Exempt Action)

Presenter John FEisenberg, Assistant Superintendent for Special Education and Student Services

E-mail John.Eisenberg@doe.virginia.gov Phone (804) 225-2711

Purpose of Presentation:
Action required by state or federal law or regulation.

Previous Review or Action:
No previous review or action.

Action Requested:
Final review: Action requested at this meeting.

Alignment with Board of Education Goals: Please indicate (X) all that apply:
x | Goal 1: Accountability for Student Learning

x | Goal 2: Rigorous Standards to Promote College and Career Readiness
Goal 3: Expanded Opportunities to Learn

Goal 4: Nurturing Young Learners

Goal 5: Highly Qualified and Effective Educators

Goal 6: Sound Policies for Student Success

Goal 7: Safe and Secure Schools

Other Priority or Initiative. Specify:

Background Information and Statutory Authority:
Goal 1: By promulgating these regulations, the Board would establish policies and standards necessary
to ensure accountability for student learning.

Goal 2: By promulgating these regulations, the Board would establish policies and standards necessary
to ensure accountability for student learning.

The 2014 General Assembly passed, and the Governor signed into law, HB 1086, which amends § 22.1-
215 of the Code of Virginia to provide that children with disabilities who are enrolled in a full-time
virtual school program provided by a Virginia school division must receive a free and appropriate
education, including special education, from that division. It also allocates federal and state special
education funding for that student to that division. Previously, the Code of Virginia had not addressed
the status of Virginia students enrolled full-time in a virtual program sponsored by a school division in
which they did not reside.
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The legislation provides, in pertinent part, the following:

Each school division shall provide free and appropriate education, including
special education, for (i) the children with disabilities residing within its
jurisdiction and (ii) the children with disabilities who do not reside within its
jurisdiction but reside in the Commonwealth and are enrolled in a full-time
virtual school program provided by the school division, in accordance with
regulations of the Board of Education. A school division that is required to
provide a free and appropriate education, including special education, for a
nonresident student who is enrolled in its full-time virtual school program
pursuant to this section shall be entitled to any federal and state funds
applicable to the education of such student. In the case of a student who is a
resident of the Commonwealth but does not reside in the school division in
which he is enrolled in a full-time virtual school program, the school division in
which the student resides shall be released from the obligation to provide a free
and appropriate education, including special education, for such student.

The legislation also contains a second enactment clause that requires the Board of Education to revise its
special education regulations to comport with the act.

In addition, the 2014 General Assembly passed, and the Governor signed into law, HB 1007, which
changes all references in the Code of Virginia to “General Educational Development credential” or
“G.E.D.” to “high school equivalency examination approved by the Board of Education.”

The Administrative Process Act, at Virginia Code §2.2-4006, provides exemptions for certain routine
regulatory action. Relevant in this instance is the following:

A. The following agency actions otherwise subject to this chapter and § 2.2-4103
of the Virginia Register Act shall be exempted from the operation of this article:

3. Regulations that consist only of changes in style or form or corrections of
technical errors....

4. Regulations that are:

a. Necessary to conform to changes in Virginia statutory law or the appropriation
act where no agency discretion is involved.

Summary of Important Issues:
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The Board of Education has no discretion with regard to the promulgation of regulatory changes related
to virtual schools.

Amendments to references to the G.E.D. will bring Virginia’s special education regulations in alignment
with the Code of Virginia and other state regulations.

Impact on Fiscal and Human Resources:
The administrative burden of enactment of these regulations will be absorbed through existing resources.

Timetable for Further Review/Action:
The Department of Education will notify local school divisions of the changes in the regulations when
the regulations become final, pursuant to the requirements of the Administrative Process Act.

Superintendent’'s Recommendation:

The Superintendent of Public Instruction recommends that the Board of Education waive first review
and approve the amendments to the Regulations Governing Special Education Programs for Children
with Disabilities in Virginia (Exempt Action).

Rationale for Action:
The requested amendment concerning virtual schools is a matter in which the Board has no discretion.
The requested amendment with regard to high school equivalency examinations is technical in nature.



Part [11.
Responsibilities of Local School Divisons and State-Operated Programs

8VAC20-81-30. Responsibility of Local School Divisions and State-Operated Programs.

A. The requirements set forth in this chapter are applicable to local school divisions and state-
operated programs providing education and related services for children with disabilities and are
developed in accordance with state and federal laws and regulations.

B. Each local school division shall ensure that all children with disabilities aged two to 21,
inclusive, residing in that school division have a right to a free appropriate public education. (8
22.1-214 of the Code of Virginia; 34 CFR 300.2, 34 CFR 300.101, 34 CFR 300.124 and 34 CFR
300.209)

The children include:

1. Children with disabilities who are migrant;

2. Children with disabilities who are homeless, in accordance with the provisions of the
McKinney-Vento Homeless Assistance Act (42 USC § 11431 et seq.);

3. Children with disabilities who are in need of special education and related services, even
though the child has not failed or been retained in a course or grade, and is advancing
from grade to grade;

4. Children with disabilities who are served in a public nonprofit charter school;

5. Children with disabilities who have been suspended or expelled from school;

6. Children with disabilities who are incarcerated for 10 or more days in a regional or local
jail in its jurisdiction, with the exception of those additional provisions identified in
8VAC20-81-110 I,

7. Children with disabilities who are residents of the school division and who are on house
arrest, as ordered by a court of competent jurisdiction;

8. Children with disabilities who are in foster care and residents of Virginia;
9. Children with disabilities who are placed for noneducational reasons; and

10. Children with disabilities regardless of citizenship or immigration status.

10:11. Children with disabilities who do not reside within its jurisdiction but residein
the Commonwealth and are enrolled in a full-time virtual school program provided by
the school division, in accordance with regulations of the Board of Education. A school
division that is required to provide a free appropriate public education, including special
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education, for a nonresident student who is enrolled inits full-time virtual school
program pursuant to this section shall be entitled to any federal and state funds
applicable to the education of such student. In the case of a student who is a resident of
the Commonwealth but does not reside in the school division in which heisenrolled in a
full-time virtual school program, the school division in which the student resides shall be

released from the obligation to provide a free appropriate public education for such
student.

C. Every child with a disability is deemed to reside in a school division when (§ 22.1-3 of the
Code of Virginia):

1. The child is living with a biological parent whose parental rights have not been
terminated.

2. The child is living with an adoptive parent.

3. The child is living with an individual:
a. Other than the custodial parent but who is defined as a parent in 8§ 22.1-1 of the Code of
Virginia, not solely for school purposes; and
b. Pursuant to a special power of attorney executed under 10 USC § 1044b by the
custodial parent while such custodial parent is deployed outside the United States as a

member of the Virginia National Guard or as a member of the United States Armed
Forces.

4. The parent(s) of the child is deceased and the child is living with a person in loco parentis
who resides within the school division.

5. The parents of the child are unable to care for him and he is living, not solely for school
purposes, with another person who resides in the school division and is either:
a. The court-appointed guardian, or has legal custody; or
b. Acting in loco parentis pursuant to placement of the child by a person or entity
authorized to do so under § 63.2-900 of the Code of Virginia.

6. The child is living in the school division not solely for school purposes, as an emancipated
minor pursuant to the provisions of the § 16.1-334 of the Code of Virginia.

7. The child is living in the school division not solely for school purposes, as a validly
married minor who has not pursued emancipation under § 16.1-333 of the Code of Virginia
but who asserts implied emancipation based on the minor's marriage record.

8. The child is in foster care and a resident of Virginia, but not a resident of the school
division, under the following conditions: (8 22.1-215 of the Code of Virginia)
a. The child has been placed in foster care or other custodial care within the geographical
boundaries of the school division, placed by a Virginia agency, whether state or local, that
is authorized by the Code of Virginia to place children; or
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b. The child has been placed, not solely for school purposes, in a child-caring institution or
group home licensed under the provisions of Chapter 17 (8 63.2-1700 et seq.) of Title 63.2
of the Code of Virginia that is located within the geographical boundaries of the school
division.

9. The child is in foster care and a resident of Virginia, and a resident of the school division,
under the provisions of subdivision 8 of this subsection.

D. If a child with a disability is living with the parent in the residence of the local school
division, the local school division is responsible for ensuring that the child receives a free
appropriate public education even if the enrollment requirements for the child are not completed
within a reasonable period of the parents' request to enroll the child. (34 CFR 300.101)

E. Requirements for children with disabilities who are placed for noneducational reasons:

1. The local school division that is part of the Comprehensive Services Act team that places
the child in a private residential placement for noneducational reasons shall ensure that the
child's IEP team develops an IEP appropriate for the child's needs while the child is in the
residential placement.

2. If a child in foster care is placed in a local school division of nonresidence and the IEP
team of the local school division of nonresidence where the child is placed determines that
the child needs to be placed in a private day or residential special education facility for
educational reasons, the responsibility for a free appropriate public education transfers to the
local school division where the Virginia placing agency is located and is a participant in the
community policy and management team of that local school division that has responsibility
for the child under the Comprehensive Services Act (Chapter 52 (8§ 2.2-5200 et seq.) of Title
2.2 of the Code of Virginia).

3. If placed in a nursing facility, a long stay hospital, or an intermediate care facility for
people with intellectual disabilities under funding from the Virginia Department of Medical
Assistance Services, the child is a resident of the division where the parent(s) resides.

4. If placed in a group home by a community services board, a court service unit, or a court
of competent jurisdiction, the child is a resident of the division where the parent(s) resides.

5. If the child is aged 18 or older and placed in a nursing facility, a long stay hospital, or an
intermediate care facility for people with intellectual disabilities under funding from the
Virginia Department of Medical Assistance Services, and who has been declared legally
incompetent or legally incapacitated by a court of competent jurisdiction and for whom the
court has appointed a guardian to make decisions, the adult child is a resident of the division
where the guardian resides.

6. If the child is aged 18 or older and placed in a group home by a community services board
and has been declared legally incompetent or legally incapacitated by a court of competent
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jurisdiction and for whom the court has appointed a guardian to make decisions, the adult
child is a resident of the division where the guardian resides.

7. If the child is aged 18 or older, who has not been declared legally incompetent or legally
incapacitated by a court of competent jurisdiction and for whom the court has not appointed a
guardian to make decisions, the adult child's residence is the fixed home to which the adult
child will return following the child's return from a facility and at which the adult child
intends to stay. No adult child shall have more than one residence at a time.

8. If the child is aged 18 or older, who has been declared legally incompetent or legally
incapacitated by a court of competent jurisdiction and for whom the court has appointed a
guardian to make decisions, the adult child is a resident of the division where the guardian
resides.

9. If placed in a sponsored residential home, licensed in accordance with 12\VVAC35-105, the
child is a resident of the division where the parent(s) resides.

F. If there is a dispute between local school divisions regarding the parent's or legal guardian's
residence, the local school division of the parent's or legal guardian's last known place of
residence is responsible until such dispute is resolved or the parent's or legal guardian's residence
is established in another local school division.

G. If there is dispute between the parent or legal guardian of a child with a disability and the
local school division regarding residency, the local school division of where the child is last
enrolled remains responsible for providing the child with a free appropriate public education
until resolution of the dispute.

H. Each state-operated program shall ensure that the requirements in this chapter are applied to
children with disabilities, aged two to 21, inclusive, in that institution. (8 22.1-7 of the Code of
Virginia)

1. For children with disabilities who are placed in a state-operated program as a long-term
placement, the local educational agency of the parent's residence remains responsible for
ensuring that the child receives a free appropriate public education.

2. The state-operated program shall ensure that the local educational agency of the parent's
residence is advised of the child's admission, status, and meetings associated with the child
receiving a free appropriate public education.

I. Children with disabilities who are not residents of Virginia but are living temporarily with
adults who do not otherwise meet the definition of parent(s) residing within a school division
may, in the discretion of the local school board's policies and procedures, be admitted to the
public schools of the school division for special education and related services. Tuition charges
associated with this admittance are subject to the provisions of § 22.1-5 of the Code of Virginia.
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8VAC20-81-90. Termination of Special Education and Related Services.

A. Termination of a child's eligibility for special education and related services shall be
determined by an eligibility group.

1. Termination of special education services occurs if the eligibility group determines that the
child is no longer a child with a disability who needs special education and related service.

2. The local educational agency shall evaluate a child with a disability in accordance with
8VAC20-81-70 before determining that the child is no longer a child with a disability under
this chapter.

3. Evaluation is not required before the termination of eligibility due to graduation with a
standard or advanced studies high school diploma or reaching the age of 22. (34 CFR
300.305(e))

B. The IEP team shall terminate the child's eligibility for a related service without determining
that the child is no longer a child with a disability who is eligible for special education and
related services. The IEP team shall make this determination based on the current data in the
child's education record, or by evaluating the child in accordance with 8\VAC20-81-70.

C. Written parental consent shall be required prior to any partial or complete termination of
services.

D. Prior to any partial or complete termination of special education and related services, the local
educational agency shall comply with the prior written notice requirements of 8\VAC20-81-170
C.

E. If the parent(s) revokes consent in writing for the child to continue to receive special
education and related services, the local educational agency shall follow the procedures in
8VAC20-81-170 E 3 a to terminate the child's receipt of special education and related services.
(34 CFR 300.9 and 34 CFR 300.300(b)(4))

F. Summary of academic achievement and functional performance. (34 CFR 300.305(¢)(3))

1. For a child whose eligibility terminates due to graduation with a standard or advanced
studies high school diploma or reaching the age of 22, the local educational agency shall
provide the child with a summary of the student's academic achievement and functional
performance, which shall include recommendations on how to assist the student in meeting
the student's postsecondary goals.

2. If a child exits school without graduating with a standard or advanced studies high school
diploma or reaching the age of 22, including if the child passes a high school equivalency
examination approved by the Board of Education or receives -receives-a-general-educational
development{(GED)-credential-or-an alternative diploma option, the local educational agency

may provide the child with a summary of academic achievement and functional performance
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when the child exits school. However, if the child resumes receipt of educational services
prior to exceeding the age of eligibility, the local educational agency shall provide the child
with an updated summary when the child exits, or when the child's eligibility terminates due
to graduation with a standard or advanced studies high school diploma or reaching the age of
22.

8VAC20-81-100. Free Appropriate Public Education.
A. Age of eligibility.

1. A free appropriate public education shall be available to all children with disabilities who
need special education and related services, aged two to 21, inclusive, who meet the
definition of "age of eligibility" as outlined in 8VAC20-81-10 and who reside within the
jurisdiction of each local educational agency. This includes children with disabilities who are
in need of special education and related services even though they have not failed or been
retained in a course or grade and are advancing from grade to grade, and students who have
been suspended or expelled from school in accordance with the provisions of 8\VAC20-81-
160. The Virginia Department of Education has a goal of providing full educational
opportunity to all children with disabilities aged birth through 21, inclusive, by 2015. (8 22.1-
213 of the Code of Virginia; 34 CFR 300.101 and 34 CFR 300.109)

a. The services provided to the child under this chapter shall address all of the child's

identified special education and related services needs.

b. The services and placement needed by each child with a disability to receive a free

appropriate public education shall be based on the child's unique needs and not on the

child's disability.

2. Exceptions. The obligation to make a free appropriate public education to all children with
disabilities does not apply to: (34 CFR 300.102(a))
a. Children with disabilities who have graduated from high school with a standard or
advanced studies high school diploma. This exception does not apply to age-eligible
students who have graduated but have not been awarded a standard or advanced studies

high school diploma, or to those students who have been-awarded-a-general-educational

development{GED)-eredential-passed a high school equivalency examination approved
by the Board of Education.

b. Children with disabilities, aged 18 to 21, inclusive, who, if in their last educational
placement prior to their incarceration in an adult correctional facility, were not identified
as being a child with a disability and did not have an IEP. This exception does not apply to
children with disabilities, aged 18 to 21, inclusive, who had been identified as children
with disabilities and had received services in accordance with their IEPs, but who left
school prior to their incarceration or did not have IEPs in their last educational setting but
who had actually been identified as children with disabilities under this chapter.

c. Children with disabilities who are eligible under IDEA Part B, Subpart H, but who
receive early intervention services under IDEA Part C.

B. A free appropriate public education shall be available to children with disabilities who reside
within a school division but do not hold a valid U.S. citizenship or a student visa.
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C. Program options. Each local school division shall take steps to ensure that its children with
disabilities have available to them the variety of educational programs and services available to
children without disabilities in the area served by the local educational agency, including art,
music, industrial arts, consumer and homemaking education, and vocational education. (34 CFR
300.110)

D. Residential placement. If placement in a public or private residential program is necessary to
provide special education and related services to a child with a disability, the program, including
nonmedical care and room and board, shall be at no cost to the parents of the child. (34 CFR
300.104)

E. Assistive technology devices. (34 CFR 300.34(b) and 34 CFR 300.113)
1. Each local educational agency shall ensure that the following are functioning properly,
including completing routine checks:
a. Hearing aids worn in school by children with hearing impairments, including deafness;
and
b. The external components of surgically implanted devices.

2. A local educational agency is not responsible for the postsurgical maintenance,
programming, or replacement of a medical device that has been surgically implanted (or of
an external component of the surgically implanted medical device).

F. Availability of assistive technology. (34 CFR 300.105)

1. Each local educational agency shall ensure that assistive technology devices or assistive
technology services, or both, as those terms are defined in 8\VAC20-81-10, are made
available to a child with a disability if required as part of the child's:

a. Special education;

b. Related services; or

c. Supplementary aids and services.

2. On a case-by-case basis, the use of school-purchased or leased assistive technology
devices in a child's home or in other settings is required if the child's IEP team determines
that the child needs access to those devices in order to receive a free appropriate public
education.

3. Local educational agencies are not required to provide personal devices, including
eyeglasses or hearing aids that the child requires, regardless of whether the child is attending
school, unless the IEP team determines that the device is necessary for the child to receive
FAPE.

G. Transportation. (88 22.1-221 and 22.1-347 of the Code of Virginia; 34 CFR 300.107)

1. Each child with a disability, aged two to 21, inclusive, placed in an education program,
including private special education day or residential placements, by the local school division
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shall be entitled to transportation to and from such program at no cost if such transportation
is necessary to enable such child to benefit from educational programs and opportunities.
Children with disabilities and children without disabilities shall share the same transportation
unless a child's IEP requires specialized transportation.

2. If the IEP team determines that a child with a disability requires accommodations or
modifications to participate in transportation, the accommodations or modifications shall be
provided in the least restrictive environment. Transportation personnel may be on the IEP
team or be consulted before any modifications or accommodations are written into the
student's IEP to ensure that the modifications and accommodations do not violate any state or
federal standard or any nationally recognized safety practices.

3. A local educational agency shall ensure that a child with a disability is provided a
commute to and from an education program that is comparable in length to the commute
provided to children without disabilities, unless the child's IEP team determines that a longer
or shorter commute is necessary to ensure the child receives a free appropriate public
education.

4. If a local educational agency enters an agreement with another local educational agency
for the provision of special education or related services for a child with a disability, such
child shall be transported to and from such program at no cost to the parent(s).

5. If a child with a disability is placed in the Virginia School for the Deaf and the Blind at
Staunton, the Virginia school shall be responsible for the provision of transportation services.
When such children are educated as day students, the local school division shall be
responsible for the provision of transportation services to and from school.

H. Nonacademic and extracurricular services and activities. (34 CFR 300.107 and 34 CFR
300.117)

1. Each local educational agency shall take steps, including the provision of supplementary
aids and services determined appropriate and necessary by the child's IEP team, to provide
nonacademic and extracurricular services and activities in the manner necessary to afford
children with disabilities an equal opportunity for participation in those services and
activities. (See also 8\VAC20-81-130 A 2)

2. Nonacademic and extracurricular services and activities may include but not be limited to
counseling services, athletics, transportation, health services, recreational activities, special
interest groups or clubs sponsored by the local educational agency, referrals to agencies that
provide assistance to individuals with disabilities, and employment of students, including
both employment by the local educational agency and assistance in making outside
employment available.

I. Physical education. (34 CFR 300.108)
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1. General. Physical education services, specially designed if necessary, shall be made
available to every child with a disability receiving a free appropriate public education, unless
the local educational agency enrolls children without disabilities and does not provide
physical education to children without disabilities in the same grade.

2. Regular physical education. Each child with a disability shall be afforded the opportunity
to participate in the regular physical education program available to children without
disabilities, unless:

a. The child is enrolled full time in a separate facility; or

b. The child needs specially designed physical education, as prescribed in the child's IEP

that cannot be provided in the regular physical education program.

3. Special physical education. If specially designed physical education is prescribed in a
child's IEP, the local educational agency responsible for the education of that child shall
provide the services directly or make arrangements for those services to be provided through
other public or private programs.

4. Education in separate facilities. The local educational agency responsible for the education
of a child with a disability who is enrolled in a separate facility shall ensure that the child
receives appropriate physical education services in compliance with this subsection.

J. Extended school year services. (34 CFR 300.106)

1. Each local educational agency shall ensure that extended school year services, including
transportation to and from such services, are available as necessary to provide a free
appropriate public education consistent with subdivision 2 of this subsection.

2. Extended school year services shall be provided only if a child's IEP team determines on
an individual basis in accordance with this chapter that the services are necessary for the
provision of a free appropriate public education to the child, because the benefits a child with
a disability gains during the regular school year will be significantly jeopardized if extended
school year services are not provided.

3. In implementing the requirements of this section, a local educational agency may not:
a. Limit extended school year services to particular categories of disability;
b. Unilaterally limit the type, amount, or duration of those services; or
c. Limit the provision of extended school year services to only the summer.

K. Children with disabilities in public charter schools. (34 CFR 300.209)

1. Children with disabilities who attend charter schools shall be served by the local school
division in the same manner as children with disabilities in its other schools, including the
provision of supplementary and related services on site at the charter school to the same
extent to which the local educational agency provides such services on the site to its other
public schools.
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2. The local school division shall ensure that all requirements of this chapter are met.

L. Length of school day. School-aged students with disabilities shall be provided a school day
comparable in length to the day provided to school-aged students without disabilities unless their
IEP specifies otherwise. For preschool-aged children with disabilities, the IEP team determines
the length of the school day.

M. Methods and payments. (34 CFR 300.103)

1. The Virginia Department of Education may use whatever state, local, federal, and private
sources of support that are available to meet the requirements of this part.

2. Nothing in this part relieves an insurer or similar third party from an otherwise valid
obligation to provide or to pay for services provided to a child with a disability.

3. The Virginia Department of Education will ensure that there is no delay in implementing a
child's IEP, including any case in which the payment source for providing or paying for
special education and related services to the child is being determined.

N. Disability harassment. Each local educational agency shall have in effect policies that prohibit
harassment to children with disabilities. (28 CFR 35.149 and 34 CFR 104.4)
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Alert the reader to all substantive matters or changes. If applicable, generally describe the existing
regulation.

The 2014 General Assembly passed, and the Governor signed into law, HB 1086, which amends § 22.1-
215 of the Code of Virginia to provide that children with disabilities who are enrolled in a full-time virtual
school program provided by a Virginia school division must receive a free and appropriate education,
including special education, from that division. It also allocates federal and state special education
funding for that student to that division. Previously, neither the Code of Virginia nor Regulations had
addressed the status of Virginia students with disabilities enrolled full-time in a virtual program sponsored
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by a school division in which they did not reside. The amendment to 8 VAC 20-81-30 brings the
Regulations into conformance with the Code of Virginia.

In addition, the 2014 General Assembly passed, and the Governor signed into law, HB 1007, which
changes references to “General Educational Development credential” or “G.E.D.” to “high school
equivalency examination approved by the Board of Education.” Previously, the G.E.D. was the only
available high school equivalency examination. At the present time, additional examinations are
available, and the Code was amended to allow the Board of Education the flexibility to approve
examinations other than the G.E.D. The amendments to 8 VAC 20-81-90 and 8 VAC 20-81-100 will bring
the Regulations into conformance with the terminology used in the Code of Virginia.

Statement of final agency action ‘

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.

The Virginia Board of Education is expected to approve the changes to the Regulations Governing
Special Education for Students with Disabilities in Virginia on November 20, 2014.

Family impact ‘

Assess the impact of this regulatory action on the institution of the family and family stability.

The proposed amendment will have no impact on the institution of the family and family stability.
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