ALERT:  LEA’s FAPE Responsibilities During H1N1 Influenza Outbreak
TO:
Special Education Administrators

FR:
Judy Douglas, Director


Office of Dispute Resolution and Administrative Services

DATE:    May 4, 2009

We have received numerous calls and e-mails regarding the plans school divisions are developing for potential division-wide school closures in the event of cases of H1N1 Influenza Outbreak (swine flu) at schools.  Specifically, directors are asking about the LEA’s FAPE responsibilities for IDEA-eligible students.  

The following resources will assist you in processing the issues related to this event:

(
 “H1N1 Influenza A (Swine Flu) and Virginia Public Schools” contains VDOE’s up-to-date information to schools and school divisions, including the CDC guidelines, processing requests for waivers for the missed days, and additional resources.  This information is available on VDOE’s dedicated H1N1 web site at:

http://www.doe.virginia.gov/support/health​_medical/influenza/
(
“Elementary and Secondary Education Issues During a  Severe Influenza Pandemic”, from the U.S. Department of Education, Revised November 1, 2007. According to the U.S. DOE’s web site, this information remains current.  The document provides information to schools and school divisions on issues related to such matters as:  Assessment and Accountability, Highly Qualified Teachers, AYP, Continuation of Educational Services, etc….   Issues related to Special Education are found at Section E.  This document is available on U.S. DOE’s web site at:  


http://www.ed.gov/admins/lead/safety/emergencyplan/pandemic/guidance/pan-flu-guidance.pdf
Summary of Special Education Requirements

(
If an LEA closes its schools because of an outbreak and does not provide any educational services to the general student population, an LEA would not be required to provide special education and related services to students with disabilities during that period of time.  School closures involving such outbreaks, however, generally require a subsequent individualized determination of whether students with disabilities require compensatory education in order to receive educational benefit once school resumes.

(
If continuing educational opportunities are provided to students without disabilities, the school division must consider ways of ensuring that the planned activities are accessible to students with disabilities.  If students with disabilities will not be able to receive some or all of the special education and related services that are specified in the IEP or Section 504 Plan, the student’s IEP team, or Section 504 team, can meet by teleconference or other means to determine if some, or all, of the identified special education and related services can be provided through alternate or additional methods such as through tutoring by phone, the Internet, or closed-circuit programming.  Once school resumes, it is appropriate for a student’s IEP team, or Section 504 team, to make an individualized determination as to whether, and to what extent, compensatory services are needed to ensure that the student receives educational benefit.
(
When a student with a disability returns to school after an outbreak and the school has not closed during the outbreak, individualized determinations need to be made as to whether, and to what extent, compensatory education should be provided to help the student regain skills that might have been lost during the period in which services were not provided.  An IEP team might consider using informal assessments to determine whether there have been changes in a student’s performance.  If changes have occurred, the IEP team should determine whether changes are needed in the services and supports currently provided to the student.

(
Compensatory services may include:  extended school year services, extended school day, tutoring before and after school, or provision of additional services during regular school hours.  All such compensatory services must be directly linked to the denial of educational benefit, including any decline in the student’s skills that occurred as a result of a student not receiving services during the outbreak.

(
Section E of the U.S. DOE’s document also includes information regarding the management of timelines during such an outbreak, and processing matters related to equitable services to parentally placed private school students with disabilities, as well as notifying the private schools of the availability and delivery of such services during the outbreak.
For additional assistance, please contact the Office of Dispute Resolution and Administrative Services at 804-225-2013.
