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SCHOOL SEARCHES: THE BASICS

PREFACE

BACKGROUND

In 1999, the Virginia General Assembly amended and reenacted *22.1-277.01:2 of the
Code of Virginia. This section, Guidelines for student searches, states that “ The Board of
Education shall develop, in consultation with the Office of the Attorney General, guidelines
for school boards for the conduct of student searches, including random locker searches and
strip searches, consistent with relevant state and federal laws and constitutional principles.”

The Virginia Board of Education, in cooperation with the Office of the Attorney
General, convened an advisory committee made up of representatives of legal, educational,
and other professional organizations with interest in student rights. The purpose of the
advisory committee was to develop guidelines for local school board use in developing or
revising local policy and procedures as related to student searches. The advisory committee
strongly recommended the development of a practical resource guide to serve as a companion
document to the Guidelines. It was recommended that such a resource guide provide more
specific information on implementation of the Guidelines, including case examples and
sample policies.

DEVELOPMENT OF THE RESOURCE GUIDE

The Virginia School Search Resource Guide was developed under the guidance of a
broadly representative and highly qualified Search Guide Advisory Committee whose
members are listed at the front of the Guide. The Guideis intended to be used by local
school boards, superintendents, building administrators, and school board attorneys in the
development and implementation of sound policy. Others who may find the Guide useful
include teachers, school resource officers, parents, and defense attorneys. Designed to be
user-friendly by providing basic practice guidance and sample policies and procedures, the
Guide aso includes more in-depth legal references and discussion in its Appendices.

This Guideisintended to be used as a resource. School officials should therefore consult with their
appropriate legal advisors concerning state statutes, regulations, and case law. Citationsto court
decisionsin other jurisdictions are for information only and do not imply that such decisions would be
adopted by, or viewed as persuasive authority by, the courts of thisjurisdiction. Further, court decisions after
the date of publication of this document may change some legal principles set forth herein.
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SCHOOL SEARCHES: THE BASICS

THE VIRGINIA SCHOOL SEARCH RESOURCE
GUIDE AT A GLANCE

|. School Searches: TheBasics

This Chapter provides basic, concisely stated definitions and legal principles relative to school
searches. These “Basics’ are cross-referenced to applicable provisions which are more fully
discussed in Appendix A.

II. Sample Policies, Procedures, Checklists, and Forms

This Chapter includes sample local school board policies and procedures designed to assist
educators “to preserve a safe, nondisruptive environment for effective teaching and learning.”
Checklists which concisely restate some of the most important legal principles are aso
provided; they are designed to help school officials comply with requirements of the Fourth
Amendment by setting forth a series of questions that school officials should be prepared to
answer before conducting a suspicion-based search. Severa checklists are cross-referenced to
applicable provisonsin Appendix A; educators using the checklists are encouraged to
consult the referenced provisions of Appendix A for more detailed information about
applicable lega principles.

APPENDIX A: School Searches. Legal Base and Principles

In this Chapter are cited the United States and Virginia Constitutional provisions governing
school searches as well as Virginia statutes. Legal Principles content is derived primarily
from the School Search Reference Guide developed in 1999 by the National Association of
Attorneys General. It focuses on published court decisions interpreting the Fourth
Amendment of the United States Constitution and provides a broad overview of search and
seizure law as it applies to school officials and students.

APPENDIX B: Virginia Guidelinesfor Student Searchesin Public Schools and
Accompanying Memorandum of Legal Principles Animating Guidelines

Included as an Appendix to the Resource Guide are the Virginia Guidelines for Student
Searchesin Public Schoolswhich were adopted by the Board of Education on November 18,
1999. Also included is an accompanying Memorandum of Legal Principles Animating
Guidelines prepared by the Office of the Attorney Genera of Virginia, dated August 20,
1999.

APPENDIX C: Helpful Resources
This Appendix includes alist of credible publications and other resources which may be of

help to local school divisionsin policy development, training, and implement of procedures
related to searches.
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|. SCHOOL SEARCHES: THE BASICS

Editor’sNote: Certain provisionsof Chapters| and Il are cross-referenced with relevant legal principleswhich are discussed
inmoredetail in Appendix A. Cross-references are presented in brackets: [2.2] meansthat amore detailed discussion of
relevant legal principles can befound in section 2.2 of Appendix A.

Conceptual Framework
Balancing Competing I nterests

All searches entail invasion of privacy. Whether a particular search islegally permissible
involves a balancing of competing interests: the individual student's right to privacy and
security against the school division's interests in maintaining order, discipline, and the
security and safety of other students. Although students do not "shed their constitutional
rights. . . at the schoolhouse gate,” students have alesser expectation of privacy than
members of the general population. In the public school context, however, when "carrying
out searches and other disciplinary functions. . ., school officials act as representatives of the
State, . . . and they cannot claim the parents immunity from the strictures of the Fourth
Amendments.” [1.0 and 2.1] New Jersey v. T.L.O., 469 U.S. 325 at 336-37 (1985).

Reasonable Suspicion

In the school environment (and at school-sponsored activities), a search is permissible where
a school official has reasonable grounds, based on the totality of the circumstances, for
suspecting that the search will revea evidence that the student has violated either the law or
rules of the school. [2.1] Reasonable suspicion must be based on "individualized suspicion of
wrongdoing." It goes beyond a hunch or supposition and it must be reasonable not only at its
inception but also in its scope. [2.2] The "reasonable suspicion” requirements for a search by
aschool officia differs from the requirements for a search by alaw enforcement officer who
generaly must have a search warrant and "probable cause" based on individualized suspicion.
[1.4]

Importance of School Policy

Best practice involves a coherence in school division mission statement, student conduct
policy, search policy, and procedures for implementing searches. The mission statement
should clearly articulate the school division's commitment to provide a safe and disciplined
school environment conducive to learning. Consistent with the mission statement, the
student conduct policy should define expectations and rules, including privacy expectations.
Virginialaw requires written notice of the student conduct policy to students and their
parents; best practice is to notify, or otherwise make available, the written school policy on
student searches also. Search policies and procedures should carefully balance school
division interest in safety and security and student privacy interests.

Note: Although this Guideis designed to assist school officialsin keeping weapons, drugs, and other
contraband out of schools, nothing in the guide should be construed as directing any school official to conduct a
search on behalf of any law enforcement agency or for the principal purpose of securing evidenceto be used in
an adult or juvenile criminal prosecution.
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Categories of Searches
Searches can be categorized as follows:

Blanket and random administrative searches.
Reasonable suspicion searches.

Consent searches.

Law enforcement searches based on probable cause.

Ea A

Each category of searches will be described and "best practices’ associated with each will be
briefly outlined in this Chapter.

Poalicies, procedures, and guidelinesincluded in this publication apply to searches on
school property and at school functions off school property.

A. BLANKET AND RANDOM ADMINISTRATIVE
SEARCHES

Blanket and random administrative searches are typically conducted to serve as a deterrent in
the interest of maintaining safe and drug-free schools. These “suspicionless’ searches,
including group searches, may be conducted only in accordance with formally adopted school
board policies which include procedures to ensure that searches are conducted in neutral. Key
"best practices’ involve written notice to students (reducing expectations of privacy) and
procedures which ensure that the searches are conducted in a random, systematic, non-
selective manner in accordance with a pre-determined formula. Locker searches and metal
detector screenings are the most common “suspicionless’ searches. Trained drug-detection
canines are also sometimes used in blanket “sweeps’ of the school.

Sear ch Best Practices

Locker searches (Notice) Written policies and periodic notice to students (and their
parents) which make it clear that the school retains ownership and
control of the locker and that the student's use of the locker does not
constitute exclusive possession.

(Neutral plan) Procedures/documentation which ensure a neutral blanket
screening or random search.
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Use of metal
detectors at school
entrances

Use of drug-
detection canines

(Notice) Written policies and notice to students (and their parents) which
make it clear that persons entering the school are subject to metal
detector screening. In addition, written warning notices should be posted
conspicuoudly at the entrances of the school so as to provide notice to
visitors that they will be subject to this form of inspection.

(Neutral plan) Procedures that carefully limit the discretion of school
employees who operate metal detectors and that provides a very
"detailed script” for these employees to follow as they search for
Weapons.

(Notice) Periodic written notice that trained drug-detection canines may
be used.

Requires planning and sensitivity to limit direct contact with students.
Canine sniffs of student lockers in a sweeping fashion do not initially
congtitute a “search.” If however, the dog aerts to a specific locker, then
individualized suspicion to search the specific locker exists. Likewise,
using dogs to sniff around student automobiles in a sweep of the school
parking lot ordinarily does not constitute a search. Educational policy
considerations regarding the health and psychological well-being of
students also come into play when police trained dogs are brought near
students in schools. Sound educational judgment should be used in
deciding whether, when, and under what circumstances drug sniffing
dogs will be used in schools.

B. REASONABLE SUSPICION SEARCHES

Definition of a Reasonable Suspicion Search

A search is an examination of a person’s property or self with aview to the discovery of
contraband (whether illegal or in violation of school rules).

A search may be based on suspicion of either a criminal offense or aviolation of school rules.
A search can be for contraband (e.g., drugs, alcohol, explosives or fireworks, and/or
prohibited weapons); an instrumentality used to commit an offense or school rule violation
(e.g., aweapon used to assault or threaten another or burglar tools); the fruits or spoils of an
offense or school rule violation (e.g., the cash proceeds of a drug sale, gambling profits, or a
stolen item) or other evidence of an offense or school rule violation (e.g., gambling dlips, hate
pamphlets, records of drug or illegal gambling debts, "crib" notes or other evidence of
cheating or plagiarism, etc.).
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What isa " search”

The following are examples of searches:

Examining private items or places that are not in the open and exposed to public view.

Physically examining or patting down a student's body or clothing, including the student's
pockets.

Opening and inspecting personal possessions such as purses, backpacks, bags, books,
notes, calendars, appointment books and closed containers.

Handling or feeling any closed, opague item to determine its contents when they cannot be
inferred by the item's shape or other publicly exposed physical properties.

Using extraordinary means to enlarge view or hearing into closed or locked areas,
containers or possessions (e.g., using afiber optic cable and viewer to peer inside a closed
locker).

Reading material in a book, journal, diary, letters, notes, or appointment calendar.

What isnot a " search"

The following are not searches:

Observing an object in plain view where it is exposed to the public.

Examining an object after a student denies ownership of the object.

Examining an object abandoned by a student.

Detecting anything openly exposed to the senses of sight, smell or hearing, as long as
school officials are located in a place where they have aright to be and they do not use
extraordinary means to gain a vantage point (e.g., amale teacher seeing and smelling

marijuana smoke in the boys restroom).

Using extraordinary means to enhance sensory perceptions in open areas (e.g., using
flashlights, binoculars, thermal imaging, etc., are not searches).
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Determining “Reasonableness”

In order for a search to be reasonable, a school official must satisfy two separate inquiries:
1. Wasthe search justified at its inception?

2. Was the search conducted in an appropriate manner, that is, was the actual search
reasonable in its scope, duration, and intensity? [2.2]

A search is congtitutionally permissible at itsinception where the school official has
reasonable grounds -- based on the totality of the known circumstances -- for suspecting that
the search will revea evidence that the student has violated or is violating either the law or the
rules of the school. Reasonable grounds is more than a mere hunch or unsubstantiated rumor.
[2.3]

A search will be reasonablein its scope and intensity where it is reasonably related to the
objectives of the search and is not excessively intrusive in light of the age and sex of the
student and the nature of the suspected infraction. [2.4]

Example 1:

When a school official has a reasonable suspicion that a student's purse contains a
weapon, a basic search of her purse for the suspected weapon must stop as soon asiit is
apparent that there is no weapon in the purse. The reasonable scope of the search goes
no further than the parts of the purse big enough to contain an object aslarge as a
weapon. Extending the search of the purse into a small zippered pocket inside the
purse and removing a small plastic bag containing illegal drugs is an improper
"scavenger hunt” that exceeds the reasonable scope of the search.

Example 2:
When a school officia has a reasonable suspicion that a student has in his possession
an illega drug such as marijuana, the official may order the student to empty his
pockets and examine anything in the pockets that is capable of holding a small
quantity of illegal drugs. The reasonable scope of this search includes a probe of the
student's personal effects, including his wallet, in which illegal drugs may be hidden.

Authority to Initiate a Search

To initiate alawful search, a school official must have reasonable grounds to believe that:

(2) alaw or school rule has been or is being broken;

(2) aparticular student(s) has committed the violation or infraction;




SCHOOL SEARCHES: THE BASICS

(3) the suspected violation or infraction is of akind for which there may be physical evidence
(i.e., contraband, instrumentality, fruits or spoils, or other evidence); and,

(4) the sought-after evidence would be found in a particular place associated with the
student(s) suspected of committing the violation or infraction.

Definition of “Reasonable Grounds”

"Reasonable grounds’ means a suspicion that is based on reasons that can be articulated. It is
more than a mere hunch or supposition, but much less than the level of proof that would be
required to impose a disciplinary sanction.




SCHOOL SEARCHES: THE BASICS

Common Facts That Support Reasonable Grounds.

The following factors and circumstances may be used in determining whether reasonable
grounds exist to initiate a search. Each factor in the right-hand column is relevant, but is
generaly not enough, by itself, to justify a search.

Factor s Justifying a Sear ch.

Observed infraction/offense in progress.
Observed item believed to be stolen.
(Explain.) [2.3.7]

Observed weapon or portion thereof.
Observed contraband.

Smell of burning tobacco or marijuana.
[2.3.6]

Student appears to be under influence of
alcohol/drugs. (Explain.)

Student admits violation.

Student appears to be lying. (Explain.)
Student fits description of suspect of
recently-reported offense.

Student(s) flee from vicinity of recent
offense.

Student(s) flee upon approach of school
officia [2.3.5]

Information provided by others. (See
Information Provided by Others, below.)
Threatening words or behavior. (Explain.)
Incriminating evidence was found during a
lawful consent search.

Incriminating evidence was discovered by
ateacher/administrator. (If this discovery
entailed a "search,” that search must have
been lawful.)

Incriminating evidence was turned over by
another student.

Other suspicious conduct (Must fully
explain.)

Other Relevant Factors.

Training and experience of school official
conducting the search and familiarity with
the particular disciplinary problem.
Extent of particular disciplinary problem
in school.

Reputation of student to be searched.
Student to be searched has history of
previous similar violations.

Student was previoudly disciplined for a
similar offense/infraction.

Student was aready subject of pending
investigation for similar offense/infraction.
Report of stolen item.

Student seen leaving area where
infractions are often committed (i.e.,
location where students congregate to
smoke).

Student became nervous or excited when
you approached. (Explain.) [2.3.4]
Student refused to make eye contact with
you. [2.3.4]

Student made a suspicious or "furtive"
movement. (Must describe the exact
conduct and why it was suspicious.)
[2.34]

Did the student try to conceal an object
from your view?

Did the student deny making the
suspicious movement you observed?
(Note: Lying is dways relevant in
deciding whether there are reasonable
grounds to believe that the student
committed an offense/infraction.)
Student is part of a group known to have
committed similar offenses/infractions.
(Explain.) [2.3.11]
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Sear ching Multiple Suspects

Does the search involve more than one student? If so, are there reasonable grounds to believe
that each individual to be searched isin possession of the item(s) being sought? (Note: In
some situations, the number of suspects may be so small that the entire group may be
searched. Courts will consider (1) the size of the group, (2) the strength of the grounds to
believe that one of them is the person who committed the offense, (3) the seriousness of the
offense, and (4) whether the sought-after evidence could harm others.) [2.3.9]

Be prepared to explain what investigative steps were taken before searching a group of
students to narrow the field of suspects.

When Information Is Provided by Others.

All source information should be carefully documented, explaining why the source is
credible and why the information is reliable. The record should indicate when, during the
course of the investigation, each particular piece of information was learned, and from what
source. An anonymous "tip" standing alone will usually not justify a search unless the
information provided is corroborated by independent investigation or observation, or by some
other source of information. [2.3.4]

C. CONSENT SEARCHES

A school official may ask for permission to conduct a search, even if the official does not
have reasonable grounds to believe that the search would reveal evidence of an offense/
infraction. A consent search of a student exists when a student grants the school official
permission to search. A student’s consent is valid only if given willingly and with knowledge
of the meaning of consent. School officials have the burden of proving that the search was
voluntary and knowing and this can be difficult to do. Best practice isto obtain the consent in
writing using a form on which the student expressly acknowledges that consent was given
voluntarily and with knowledge. A student's refusal to give permission may not be considered
as evidence of guilt. [2.6]

Even when consent is given, it may be terminated at any time requiring the search to stop
immediately. Note, however, that if the school official already has reasonable suspicion to
believe that evidence of an offense/infraction will be found in a particular place, school
officials need not rely on consent being given and may conduct a search of that location even
over a student’s objection. School officials must be prepared to document all aspects of
obtaining permission to search. A consent form and checklist are included in Chapter 11.
[2.6.4]
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D. SEARCHESINVOLVING LAW ENFORCEMENT
OFFICERSINCLUDING SCHOOL RESOURCE OFFICERS

General Provisions

Sear ches by Sworn Law Enforcement Officers

Law enforcement officers are sworn to uphold the law, are employees of alaw enforcement
agency, and are governed by the laws and their law enforcement agency procedures in
conducting searches. As sworn law enforcement officers, school resource officers must have
probable cause to conduct a search. In addition to probable cause, a sworn law enforcement
officer must have a search warrant from a judge unless the search fals into one of severa
very narrowly drawn exceptions.

Establishing Poalicy for School Resour ce Officer Programs

As amatter of practice, the Memorandum of Understanding (MOU) between the school
division and the local law enforcement agency should define and clarify the responsibilities of
the school resource officer related to school searches. In general, the MOU should clarify

= that any search by athe school resource officer shall be based upon probable cause and,
when required, a search warrant will be obtained;

= that the school resource officer shall not become involved in administrative searches
unless specifically requested by the school to provide security, protection, or for handling
of contraband; and

= that a no time should the SRO request that an administrative search be conducted for law
enforcement purposes or have the administrator act as his or her agent.

Sear ches by School Security Personnel

Schools may use personnel to perform school security functions who are not sworn law
enforcement officers. These employees typically serve under the guidance of the principal.
The security employee is not usually the person designated by the principal to conduct student
searches. However, the security employee is often the individual who first identifies the need
to search. Because school security employees assist school officials in conducting student
searches, they should be trained in appropriate search procedures and knowledgeable of laws
and policy that govern student searches.

Sear ches by Security Personnel with Police Powers

In some instances, security personnel working in schools have been granted police powers.
Because these powers have been granted, such personnel are functioning in a law enforcement
role. Although courts have not ruled definitively on thisissue, it is likely that these personnel
must have probable cause to initiate a search.
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Canine Searches

Use of drug sniffing dogs in schools requires planning and sensitivity. In general, canine
sniffs of student lockers and of automobiles in school parking lots, in a sweeping fashion,
appear permissible. If however, the dog alerts to a specific locker, then individualized
suspicion is exists and related protections are required. [3.3]

Courts have decided the following involving canine searches:

U. S. Supreme Court decision binding in Virginia

P the use by law enforcement officers of a drug-detector dog to sniff the exterior surface of
a container was not a search. United Satesv. Place, 462 U.S. 696, 103 S. Ct. 2637
(1983).

Cases which are persuasive but are not binding in Virginia

P teams of drug sniffing dogs sniffing closely to students, without administrators having
individualized suspicion, violated students' privacy because of threatening presence of
animals. Jonesv. Latexo Indep. Sch. Dist., 499 F. Supp 223 (E.D. Tex. 1980)

P the use of drug-detection dogs was permissible to conduct a schoolwide locker inspection
where the dogs were a screening device to determine which of the school’ s lockers would
be opened based upon the individualized reasonable suspicion created by the trained dog’s
reaction. Commonwealth v. Cass, 709 A.2d 350, 352-3, 362 (Pa. 1998).

P the use of drug-trained dogs to closaly sniff students violated Fourth Amendment, but use
of dogs to sniff automobiles and lockers did not. Horton v. Goose Creek Indep. Sch. Dist.,
690 F.2d 470 (5™ Cir. 1982), cert. denied, 463 U.S. 1207 (1983).

P alowing the trained dog to sniff the air around students’ persons and desks does not
violate the students' right to privacy Doev. Renfrow, 475 F. Supp. 1012 (N.D. Ind. 1979),
(the Renfrow decision has, however, been severely criticized.

P upheld use of dogs in the exploratory sniffing of lockers, the school having given notice at
the beginning of the year that the lockers were joint student/school property and would be
opened periodically by school officials. Zamora v. Pomeroy, 639 F.2d 662 (10" Cir.
1981).

10
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E. CONDUCTING THE REASONABLE SUSPICION SEARCH

Search of Student’s Possessions

School officials are generally expected to use the least intrusive means available to
accomplish the legitimate objectives of the search. The search should be no broader in scope,
nor longer in duration than is reasonably necessary to locate the specific object(s) being
sought. A school official conducting a search based on reasonable suspicion should therefore
follow alogical plandesigned to minimize the intrusiveness of the search and complete the
search as quickly and easily as possible.

Sample Search Plan:

(1) tell the student what you are looking for and give him/her a chance to surrender the item;
(2) conduct any search away from other students;

(3) have another school official present as a witness;

(4) start any search in the place where the sought-after item is most likely to be;

(5) look to seeif you can visually identify the item(s) you are looking for before touching or
rummaging through personal belongings;

(6) fed the outside of a soft-bodied container to determine whether the sought-after object is
inside before opening the container and exposing all of its contents; and

(7) stop searching when the sought-after item is found unless at that moment there are
reasonable grounds to believe that additional evidence would be found if the search were
to continue.

Be prepared to document all aspects of the search. A Student Search Checklist is provided in
Chapter I1.

Search of Student’s Person

School officials should be especially cautious before undertaking a search of a student's
person. The scope of the search must not be excessively intrusive in light of the age of the
student and the nature of the suspected infraction. Students therefore should not ordinarily be
subjected to a physical touching to find evidence of comparatively minor infractions of school
rules. Rather, a physical search of a person is more likely to be sustained where the object of
the search poses a direct threat to students, such as weapons (and especially firearms) and

11
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illicit drugs. [2.4.6] School officials must be especially cautious in touching a student's crotch
area or female breasts.

As with any search, a school official should follow a logical planthat minimizes the degree of
intrusion to the greatest extent possible and that reduces the likelihood that a student would
resort to violence.

Sample Search Plan:

(2) bring the student to a private place such as the principal's office or other location away
from other students;

(2) make certain that at least one other school official is present to assist and serve as a
witness;

(3) clearly identify the specific object(s) being sought and provide the student an opportunity
to surrender it unless to do so would create an unreasonable risk;

(4) separate the student from any handbag that he/she is carrying and require the student to
remove an outer garment so that it could be searched without touching the student;

(5) make certain that any physical touching of the student is done by a staff member of the
same sex as the student;

(6) if the search is for a weapon and a hand-held metal detector is readily available, the wand
should be used to identify pockets or areas to be searched as well as pockets that should
not be touched;

(7) begin any touching of the student in the place where the object(s) is most likely to be;

(8) conduct alimited "patdown" of the student's clothing before reaching into a pocket or
waistband;

(9) require the student to empty his’her pockets when a patdown reveals something that could
be the sought-after evidence unless it would be dangerous to do so (i.e., where the item is
aweapon that the student might reasonably use to commit an assault); and

(10)  stop searching immediately upon finding and securing the sought-after item unless
there are reasonable grounds to believe that the student is carrying additiona evidence that
would justify afurther search of the person. [2.4.6]

Be prepared to document all aspects of the search. A Student Search Checklist is provided in
Chapter I1.

12
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Chain of Custody

Effective procedures to preserve the "chain of custody” of illegal, unauthorized, or contraband
materials discovered in the search are essential. Illegal items are those classified asillegal in
statute and would include items such as drugs and weapons. Contraband include items the
presence or possession of which is prohibited by school policy and/or state or federal law such
as controlled substances, acoholic beverages, tobacco, abusable glue or aerosol products,
guns, knives, and incendiary devices. Unauthorized items might include beepers, portable
communications devices, and laser pointers which school divisions have authority to regulate
under 822.1-278.2, Code of Virginia.

Illegal items should beimmediately seized and turned over to the local law enfor cement
agency which maintains custody and control of these items throughout legal and
disciplinary proceedings and assume responsibility for ultimate disposition of the items.
If thereisany delay in the law enfor cement agency taking custody of the items, school
officials seizing such items should immediately tag the item(s) for identification and keep
them in a secur e place such as a locking box, storage cabinet or file drawer.

Unauthorized items should be maintained by the principal or principal’s designee until they
are no longer needed as evidence in adisciplinary proceeding. Such items should be tagged
for identification and kept in a secure place.

13
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F. LEGAL JUSTIFICATION REQUIRED FOR STUDENT

SEARCHES
I nvestigative Activity Level of Intrusion Legal Justification Required for
into Student's Search
Privacy
1. Search of abandoned No intrusion None
property in plain view
2. Search of property inplain ~ No intrusion None

view that student has denied
owning

3. "Canine sniff" by trained Blanket: minimal 2 levels: 1. Blanket searchesrequire

drug-sniffing dog intrusion none 2. Individualized suspicion
requires probable cause
4. Administrative searches Minimal intrusion None

using metal detectors

5. Random drug test as

prerequisite for extra-
curricular activities

Minimal intrusion

None*
Note that a factua justification is
necessary prior to establishing a

policy of testing athletes (i.e.,
demonstrated drug problem and
documented efforts to reduce the
problem through less intrusive
means).

6. Search of student's property  Significant intrusion
(backpack, car)

Reasonabl e suspicion

7. Pat-down search of student ~ Significant intrusion
for weapons

Reasonabl e suspicion

8. Full frisk of student Significant intrusson  Reasonable suspicion

9. Strip search of student Extreme Intrusion Justified only in the most extreme

circumstances.

14
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II. SAMPLE POLICIES, PROCEDURES, FORMS,
AND CHECKLISTS

SAMPLE POLICIESAND PROCEDURES

Sample Policies and Procedures provided here aresamplesonly. They arenot intended
for adoption and use without consulting a local school board attor ney.

NOTE: Sample Policies#1, #2, and #3 originally appeared in Legal Guidelines for Curbing School Violence
(NSBA, 1995).

SAMPLE POLICY #1: SCHOOL SEARCH AND SEIZURE

To maintain order and discipline in the schools and to protect the safety and welfare of
students and personnel, school authorities may search a student, student lockers or student
automobiles under the circumstances outlined below and may seize illegal, unauthorized, or
contraband materials discovered in the search. A student's failure to permit searches and
seizures as provided in this policy will be considered grounds for disciplinary action.

PERSONAL SEARCHES

A student's person and/or personal effects (e.g., purse, book bag, etc.) may be searched
whenever a school authority has reasonable suspicion to believe that the student isin
possession of illegal or unauthorized materials.

If apat down search of a student's person is conducted, it will be conducted in private by a
school officia of the same sex and with an adult witness present, when feasible.

If extreme emergency conditions require a more intrusive search of a student's person, such a
search may only be conducted in private by a school official of the same sex, with an adult
witness of the same sex present, and only upon the approval of the Assistant Superintendent
for Student Services or one of his superiors, unless the health or safety of students will be
endangered by the delay which might be caused by following these procedures.

LOCKER SEARCHES

Student lockers are school property and remain at all times under the control of the schooal;
however, students are expected to assume full responsibility for the security of their lockers.
Periodic general inspections of lockers may be conducted by school authorities for any reason
at any time without notice, without student consent, and without a search warrant.

15
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AUTOMOBILE SEARCHES

Students are permitted to park on school premises as a matter of privilege, not of right. The
school retains authority to conduct routine patrols of student parking lots and inspections of
the exteriors of student automobile on school property. The interiors of student vehicles may
be inspected whenever a school authority has reasonable suspicion to believe that illegal or
unauthorized materials are contained inside. Such patrols and inspections may be conducted
without notice, without student consent, and without a search warrant.

SEIZURE OF ILLEGAL MATERIALS

If a properly conducted search yieldsillegal or contraband materials, such findings shall be
turned over to the proper lega authorities for ultimate disposition.

LEGAL REFERENCES

Statev. F.W.E., 360 So.2d 148 (Fla. App. 1978); Zamora v. Pomeroy, 639 F.2d 662 (10th Cir.
1981); Statev. D.T.W., 425 So. 2d 1383 (Fla. App. 1983).

16
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SAMPLE POLICY #2: SEARCH OF PROPERTY AND STUDENTS

APPLICATION OF POLICY

Students are entitled to the guarantees of the Fourth Amendment, and they are subject to
reasonabl e searches and seizures. School officials are empowered to conduct reasonable
searches of students and school property when there is reasonable cause to believe that
students may be in possession of drugs, weapons, alcohol and other materials (" contraband")
in violation of school policy or state laws. Students who bring contraband on to school
grounds may be searched in order to secure the school environment so learning can take place
and to protect other students from any potentially harmful effects ssemming from the
contraband. School property shall remain under the control of school officias, and shall be
subject to search. The Administration may utilize canines and metal

detectors (magnetometers) as provided in the Administrative Procedures.

DEFINITIONS

For purposes of this policy and these administrative procedures, the following definitions are
applicable.

“Contraband” is all substances or materials, the presence of which is prohibited by
school policy or state law, including but not limited to, controlled substances, drugs,
alcohol or acoholic beverages, abusable glue or aerosol paint, guns, knives,
weapons, and incendiary devices.

"Reasonable cause” is the standard for a search on school property or at school
related events which is based on the school officia's specific reasonable inferences
which he or she is entitled to draw from the facts in light of the school official's
experience. Specific reasonable inferences may be drawn from instances including
but not limited to, atip from areliable student, suspicious behavior which suggests
that contraband is present, a smell indicating the presence of the contraband.
Reasonabl e cause should not be based on mere hunch.

SCHOOL PROPERTY

Student lockers, desks and other such property are owned by the school. The school exercises
exclusive control over school property, and students should not expect privacy regarding
items placed in school property because school property is subject to search at any time by
school officias. Students are responsible for whatever is contained in desks and lockers
issued to them by the school.

17
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AUTOMOBILES

Automobiles on school property are subject to search by a school official if a school official
has reasonabl e cause to believe that contraband isin or on the automabile.

THE PERSON

Students and their effects are subject to being searched by school officialsif a school official
has reasonable cause to believe that the student is in possession of contraband.

SUGGESTED PROCEDURES

If aschool official has reasonable cause to believe that contraband is present, he or she may
institute a search. Although the following procedures for a search are suggested, they are not
mandated because the circumstances attendant to the need for each search may vary. The
student should ordinarily be required to be present and asked to consent to the search. If after
being informed of the basis for the school official's reason to search, the student does not
consent and the circumstances permit, the student's parent or guardian should be called and
informed of the circumstances. If the parent or guardian will not consent to the search, the
school official may proceed with the search, contact security, or if necessary call law
enforcement authorities. Ordinarily, and if circumstances permit, the search of a person or his
or her effects should be conducted out of the presence of other students.

USE OF CANINES

The Administration is authorized to utilize canines whose reliability and accuracy for sniffing
out contraband had been established to aid in the search for contraband in school owned
property and automobiles parked on school property. Canines shall not be used to search
students unless school officials have established independently that there is reasonable cause
to believe the student possesses contraband on his or her person. The canines must be
accompanied by a qualified and authorized trainer who will be responsible for the dog's
actions. An indication by the dog that contraband is present on school property or an
automobile shall be reasonable cause for a further

search by school officials.

USE OF METAL DETECTORS (MAGNETOMETERYS)

Weapons of any nature on school property or at school functions are prohibited by school
policy and state law. The presence of weapons is inherently dangerous to all personsin the
school setting. When the Administration has reasonable cause to believe that weapons are in
the possession of unidentified students, when there has been a pattern of weapons found at
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school or when violence involving weapons has occurred at a school, the Administration is
authorized to use stationary or mobile metal detectors.

If ametal detector isto be used in a particular school, the students will be notified via the
loudspeaker, at an assembly, or by similar means of its use. On the day of its use, signs will be
posted to warn students that each student will be required to submit to a screening for metal as
acondition of entering or continuing attendance at school. When a metal detector is being
used students will be allowed to use only the entries designated. If a

metal detector activates on a student, the student should be asked to remove metal objects
from his or her person and walk through or be scanned again. If, after the removal of other
metal objects and athird activation by the metal detector on the student, the student should be
taken to aroom out of view from the other students where the procedures suggested above for
a search would be applicable.

NOTICE

Students will be provided notice of the Policy and Administrative Procedures concerning
search and seizure by having them placed in the student handbook or distributed by
supplemental publication. A copy of the Policy and Administrative Procedures will also be
posted in the principal's office or another prominent place in each secondary school. If a metal
detector is to be used, the additional notices required for its use will be given.
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SAMPLE POLICY #3: USE OF METAL DETECTORS

USE OF METAL DETECTORS

In view of the escalating presence of weapons in our schools, the Board of Education
authorizes the use of hand-held or walk-through metal detectors to check a student's person or
personal effects as follows:

School officials or law enforcement officers may conduct metal detector checks
of groups of individuals if the checks are done in a minimally-intrusive,
nondiscriminatory manner (e.g., on al students in arandomly selected class; on
every third individual entering an athletic event). Metal detector checks of groups
of individuals may not be used to single out a particular individual or category of
individuals.

If aschool official or alaw enforcement officer has reasonable suspicion to
believe that a particular student is in possession of an illegal or unauthorized

metal-containing object or weapon, he or she may conduct a metal detector check
of the student's person and personal effects.

A student's failure to permit a metal detector check as provided in this policy will be
considered grounds for disciplinary action including possible suspension.

The Superintendent shall develop procedures for implementing this policy.

USE OF METAL DETECTORS--PROCEDURES

The following procedures for the use of metal detectors in the schools are developed pursuant
to Policy , Use of Metal Detectors. The Superintendent may modify or expand these
procedures in any manner consistent with Policy

A notice will be posted in a central location at each middle and high school stating that
weapons are not permitted at school and that students may be required to submit to a meta
detector check. In addition, the metal detector policy will be included in future publications of
the Student Code of Conduct.

Metal Detector Checks of Classes of Students

A. When aprincipal decides to conduct a group metal detector check, he or she will select the
class(es) to be checked at random by blindly drawing one or more classrooms from all of
the classrooms within the school. The drawing shall be conducted in the presence of
another adult.

B. Before conducting the metal detector checks, the participating administrator or law
enforcement officer (“officer") will enter the classroom and explain the scanning process
to students in the class, emphasizing that the checks are intended to maintain safe schools.
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C. Anadministrator or officer will check each student by visually searching the student's
desk and then escorting the student with his personal effects into the hall to proceed with
the metal detector check. An adult will closely observe students at their desks to make
sure that no objects are removed from pockets or personal effects.

D. Inthe hal, the administrator or officer will ask the student to remove al metal-containing
objects from his or her clothing and personal effects. The administrator or officer will then
scan the student without touching his or her body and scan the outside of the student's
personal effects. The metal detector scan of the student's person will be done by an adult
who isthe same sex as the student. If the student refuses to cooperate, the
administrator or officer may proceed with the check in the presence of another adult.

E. If the metal detector is activated during the scanning of the student's effects, the
administrator or officer will open the bag, purse, etc., and look for weapons. If the metal
detector is activated during the scanning of the student's person, the student will be given
a second opportunity to remove any metal-containing object from his person. If the metal
detector is again activated, a same-sex administrator or officer will conduct a pat-down
search of the student's outer clothing in the area where the metal detector was activated.
The pat-down search will be done in the presence of an adult witness, when feasible. If the
administrator or officer feels an object on the student's person, the student will be given an
opportunity to remove the object. If he or she refuses, the administrator or officer will
escort the student into a private room and remove the object from the student in the
presence of an adult witness of the same sex.

Metal Detector Checks of Individual Students

Before conducting a metal detector check of an individua student, the administrator or
officer must have individualized reasonable suspicion that the student is in possession of
an illegal or unauthorized metal-containing object or weapon. The provisions of Board
Policy regarding personal searches shall be followed under these circumstances.

If aproperly conducted search yields a weapon or any other illegal materia, it shal be
turned over to the proper legal authorities for ultimate disposition.
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SAMPLE POLICY #4: SEARCH AND SEIZURE
Excerpted from DeWitt, IA School Board Policy.

Search and Seizure

All school property is held in trust by the Board. School authorities may, without a search
warrant, search a student, student lockers, desks, work areas, or student automobiles under the
circumstances as outlined in the following regulations to maintain order and discipline in the
schools, promote the educational environment, and protect the safety and welfare of students
and school personnel. School authorities may seize illegal, unauthorized or contraband
materials discovered in the search.

It is recognized that such illegal, unauthorized or contraband materials generally cause
material and substantial disruption to the school environment or present a threat to the health
and safety of students, employees, or visitors on the school premises. Items of contraband
may include but are not limited to nonprescription controlled substances, such as marijuana,
cocaine, amphetamines, barbiturates, apparatus used for the administration of controlled
substances, alcoholic beverages, tobacco, weapons, explosives, poisons and stolen property.
Such items are not to be possessed by a student anywhere on the school premises.

All non-maintenance searched must be based on a reasonabl e suspicion and be reasonable in
scope.

l. Searches, in general

A. Reasonable Suspicion: A search of a student will be justified when there are
reasonable grounds for suspicion that the search will turn up evidence that the
student has violated or is violating the law or the rules of the school
Reasonabl e suspicion may be formed by considering factors such as the following:
(1) eyewitness observations of school personnel;

(2) information received from reliable sources,
(3) suspicious behavior by the student; or
(4) the student’s pas history and school record.

B. Reasonable Scope: A search will be permissible in its scope or intrusiveness when
the measures adopted are reasonably related to the objectives of the search.
Reasonableness of scope or intrusiveness may be determined based on factors such
as the following:

(1) the age of the student;

(2) the sex of the student;

(3) the nature of the infraction; and

(4) the exigency required the search without delay.
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Types of Searches
A. Personal Searches

1. A student’s person and/or personal effects (e.g., purse, book bag, etc.) may be
searched when a school authority has reasonable suspicion to believe that the
student is in possession of illegal or contraband items.

2. Personaly intrusive searches ill require more compelling circumstances to be
considered reasonable.

(&) Pat-Down Search: If apat-down search or a search of a student’s garments
(such as jackets, socks, pockets, etc.) is conducted, it will be conducted in
private by a school official of the same sex and with another adult witness
present when feasible.

(b) A more intrusive search of the student’s person is permissible in
emergency Situations when the health and safety of the students,
employees, or visitors on the school premises are threatening. Such a
threat may only be conducted in private by a school officia of the same
sex, with an adult of the same sex present, unless the health or safety of
students will be endangered by the delay which will be caused by
following these procedures.

(o) Itisrecognized that strip searches, body cavity searches and the use of
drug sniffing animals to search a student’ s body are not to be permitted
under lowa statute.

B. Locker Searches

1. Maintenance Searches:. Although school lockers are temporarily assigned to
individual students, they remain the property of the school district at all times.
The school district has a reasonable and valid interest in insuring that the
lockers are properly maintained. For this reason periodic inspections of
lockers are permissible to check for cleanliness and vandalism. General
mai ntenance inspections may be conducted by school authorities at any time
upon at least 24 hours notice of the date and time of the inspection.

2. Non-Maintenance Searches. The student’s locker and its contents may be
searched when a school authority has reasonable suspicion that the locker
contains illegal or contraband items. Such searches should be conducted in the
presence of another adult witness, when feasible.

C. Automobile Searches

Students are permitted to park on school premises as a matter of privilege, not of
right. The school retains authority to conduct routine patrols of the student
parking lots. The interior of a student’s automaobile on the school premises may be
searched if the school authority has reasonable suspicion to believe that illegal,
unauthorized or contraband items are contained inside.
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SAMPLE POLICY #5: SEARCH AND SEIZURE
Excerpted from Montgomery County, MD Public Schools.

l. PURPOSE
To provide the specific guidelines to be followed whenever students and/or their
possessions are subject to search and/or seizure for alleged infractions of law.

. DEFINITION

A. Authorized school personnel includes the principal, assistant principal, and
security officer(s), which refers to the MCPS security team leader, security
assistant, security patrols, or other appropriate school security personnel.

B. Reasonable belief refers to the standard used for authorized school personndl to
conduct a search of a student. Searches must be based upon reasonable belief that
the student has possession of an item, the possession of which is a criminal offense
under the laws of Maryland or aviolation of any other state law or MCPS policy,
regulation, or rule.

[11. PROCEDURES

A. The principal of each school will inform parents and students about the laws,
policies, and regulations regarding search and seizure through the distribution of
the MCPS student handbook at the beginning of the school year.

B. Authorized personnel conducting a search of a student’s person, possessions, or
locker will make areasonable effort to obtain the consent of the student prior to
the search. A third party of majority age must be present at the time of the search
of the student.

C. Authorized school personnel may search a student’s person, if the authorized
person has a reasonable belief that the student has possession of an item, the
possession of which is acriminal offense under the laws of Maryland or a
violation of any other state law or MCPS policy, regulation, or rule.

D. Police officers may question and/or search students, their possessions, or lockers,
in accordance with state law.

E. Each arrest, or search, that occurs relative to this regulation will be reported in
writing in detail and by telephone to the Office of School Administration as soon
as feasible after the incident in accordance with applicable Regulation.

F. Materials will be confiscated as follows:

1. If the article is harmful to students or others, may endanger property, or is
unlawful to possess:
a) Placein asealed envelope or other container
b) Label the container with the staff member’s name, date, time, and method
of attainment (Indicate the name of the person from whom the material was
obtained unless the material was acquired during a counseling information
seeking conference).
c) Storein a secure place until release to the proper authorities.
2. All other materials will be returned to the student or parent as soon as possible
within areasonable period of time.
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SAMPLE SEARCH CHECKLISTS

The Sample School Search Checklists are designed to help principals and teachers comply
with the requirements of the Fourth Amendment by setting out a series of questions that
school officials should be prepared to answer before conducting a suspicion-based search. In
addition, the checklists concisely restate some of the most important legal principles.
Educators using the checklists are encouraged to consult the applicable provisions of in
Chapter 111 of the guide for more detailed information about these important legal principals.
Checklists included here are samples only. They are not intended for use without consulting a
local school board attorney

How to Use These Checklists

The following school search checklists were developed to help school officials understand
and comply with the Fourth Amendment of the United States Constitution, which imposes
limitations on the authority of public school teachers, principals and other administrators,
coaches, and other public school staff members to conduct searches. The referencesin
brackets are to sections in the School Searches. Legal Principles section of this Reference
Guide. The checklists refer to some but not al of the rules and principles that are described in
greater detail in the main text.

These checklists concisely restate some of the most important search and seizure rules, and
are designed to help school officials identify and record appropriate facts that would justify a
search of a student and his’her locker and possessions when there are reasonable grounds to
believe that a student has committed an offense or violation of school rules and that evidence
of an infraction would be reveaed by the search. Thisis done by presenting a series of
guestions that a school official should be prepared to answer to justify a search or seizure.
Note that not all of these questions will be pertinent in any given situation.

Some questions will require more than asimple "yes" or "no" response, and when a more
detailed answer is appropriate, the checklist will usually indicate in parentheses that the
school official should be prepared to more fully "explain” or "describe" the relevant
circumstances and/or why the school official drew the inference or reached the conclusion
that he or she did.

The Fourth Amendment only prohibits searches that are unreasonable, balancing the
legitimate privacy rights of students against the legitimate need for school officials to

maintain order, discipline, and safety. The key to meeting the reasonableness test, smply
stated, is to document all of the reasons that justify the decision to undertake the search. When
school officials think carefully about what they are doing and try consciously to minimize the
intrusion upon students’ privacy rights, they are far less likely to violate the Fourth
Amendment. For school officials as for police officers, most Fourth Amendment violations
are thoughtless ones. It is hoped that these checklists will help school officials to organize
their thoughts.
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These checklists do not by any means list al of the pertinent facts and observations that could
conceivably occur during an investigation into suspected criminal activity or violation of
school rules. It is simply not possible to anticipate every situation that could arise, and school
officials should be prepared to record any additional pieces of information that might be
relevant in determining the reasonableness of a search.

School officials should carefully document all of the facts that were known before conducting
asearch, as well as any information learned during the course of conducting a search. The
timing and sequence of eventsis critical. School officials must be prepared to explain what
they knew, and when they knew it. An investigation must be thought of as a step-by-step
process where each step in the unfolding sequence of events is justified by the information
learned in the preceding steps. Thus, for example, a school official must have "reasonable
grounds" to believe an offense or infraction was committed before opening a locker or
bookbag to search for evidence of the infraction. School officials should carefully document
not only al relevant facts and observations, but also the reasonable, common sense inferences
that can be drawn from the information at hand based upon the school official's training and
experience.

CHECKLISTSINCLUDED HERE ARE SAMPLESONLY.
THEY ARE NOT INTENDED FOR USE WITHOUT
CONSULTING A LOCAL SCHOOL BOARD ATTORNEY
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SAMPLEONLY

BEFORE SEARCHING

What kind of search is being considered?

1. Blanket or random administrative search. If yes,
___Haveall required notices been given?
____Areprocedures in place to ensure the search is neutral ?
____Areprocedures in place to handle search if/when individualized
suspicion is established?
____Arethose conducting the search fully trained?

2. Reasonable suspicion search. If yes,
___Istherereasonable suspicion?
What is the basis of that reasonable suspicion?
Go to Checklists 1 and 2.

3. Consent search. If yes,
____Has consent been given?
___Isthere documentation that consent was willingly and knowingly
given?
Go to Checklist 6

4. Search by law enforcement officersbased on probable cause. If yes,
____ Do school personnel know what is expected of them?
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SAMPLEONLY

CHECKLIST 1: AUTHORITY TO INITIATE A REASONABLE
SUSPICION SEARCH

To initiate alawful search, a school official should have suspicion to believe that:

(2) alaw or school rule has been or is being broken;

(2) aparticular student(s) has committed the violation or infraction;

(3) the suspected violation or infraction is of a kind for which there may be
physical evidence (i.e., contraband, instrumentality, fruits or spoils, or other
evidence); and,

(4) the sought-after evidence would be found in a particular place associated
with the student(s)

suspected of committing the violation or infraction.

Suspicion that is based on reasons that can be articulated.

NOTE: ALL THE ABOVE CONDITIONSMUST BE MET
TO PROCEED WITH A SEARCH
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SAMPLE ONLY
CHECKLIST 2: REASONABLE GROUNDS JUSTIFYING A SEARCH
COMMON FACTSTHAT SUPPORT REASONABL E GROUNDS.

The following factors and circumstances may be used in determining whether reasonable
grounds exist to initiate a search.

Factor s Justifying a Sear ch.

Observed infraction/offense in progress.
Observed item believed to be stolen. (Explain.) [2.3.7]

Observed weapon or portion thereof.
Observed contraband.
Smell of burning tobacco or marijuana. [2.3.6]

Student appears to be under influence of alcohol/drugs. (Explain.)

Student admits violation.

Student appears to be lying. (Explain.)

__ Student fits description of suspect of recently-reported offense.

____ Student(s) flee from vicinity of recent offense.

_ Student(s) flee upon approach of school official [2.3.5]

_____Information provided by others. (See Information Provided by Others, below.)
_______Threatening words or behavior. (Explain.)

Incriminating evidence was found during a lawful consent search.

Incriminating evidence was discovered by a teacher/administrator. (If this discovery
entailed a "search,” that search must have been lawful.)

Incriminating evidence was turned over by another student.
Other suspicious conduct (Must fully explain.)
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Checklist 2: Reasonable Grounds Justifying a Search
Page 2

Other Relevant Factors
(These factors are relevant but are generally not enough, by themselves, to justify a search.)

Training and experience of school official conducting the search and familiarity with
the particular disciplinary problem.

Extent of particular disciplinary problem in school.

Reputation of student to be searched.

Student to be searched has history of previous similar violations.

Student was previoudly disciplined for a similar offense/infraction.

Student was already subject of pending investigation for similar offense/infraction.
Report of stolen item.

Student seen leaving area where infractions are often committed (i.e., location where
students congregate to smoke).

Student became nervous or excited when you approached. (Explain.) [2.3.4]

Student refused to make eye contact with you. [2.3.4]

Student made a suspicious or "furtive" movement. (Must describe the exact conduct
and why it was suspicious.) [2.3.4]

Did the student try to conceal an object from your view?

Did the student deny making the suspicious movement you observed? (Note: Lying is
aways relevant in deciding whether there are reasonable grounds to believe that the
student committed an offense/ infraction.)

Student is part of a group known to have committed similar offenses/infractions.
(Explain.) [2.3.11]

Sear ches of Multiple Suspects

Did the search involve more than one student? If so, were there reasonable grounds to believe
that each individual to be searched would be in possession of the item(s) being sought? (Note:
In some situations, the number of suspects may be so small that the entire group may be
searched. Courts will consider (1) the size of the group, (2) the strength of the grounds to
believe that one of them is the person who committed the offense, (3) the seriousness of the
offense, and (4) whether the sought-after evidence could harm others.) [2.3.9]

What investigative steps were taken before searching a group of students to narrow the field
of suspects? (Explain.)

Describe the reasonable grounds to believe that each individua to be searched was in
possession of the item(s) being sought?
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SAMPLEONLY

CHECKLIST 3: INFORMATION PROVIDED BY OTHERS

Note: All source information should be carefully documented, explaining why the source is
credible and why the information is reliable. The record should indicate when, during the
course of the investigation, each particular piece of information was learned, and from what
source. An anonymous "tip" standing alone will usualy not justify a search unless the
information provided is corroborated by independent investigation or observation, or by some
other source of information.

Information provided by a school staff member

Information provided by a student

Similar or corroborative information provided by multiple sources
Information provided by avictim of an offense

How recent or "fresh” is the information? If there was a delay in reporting the information,
why?[2.3.8]

Was the information provided by an eyewitness to an offense/infraction? Did the source
actually see the offense and offender? (Describe the circumstances and the likelihood that the
person could be mistaken, e.g., poor lighting, observation from a substantial distance,
obstructed view, etc.). [2.3.2]

Was the information provided by a person who had persona knowledge of the
offense/infraction, or instead by someone who only learned of the incident from yet another
person? (Explain.)

How did the person learn of or know about the offense/infraction and the existence and
location of the evidence (e.g., he/she was present when the offense/infraction was committed;
he/she saw (or smelled) the evidence and saw where it was being kept, etc.)?

Was the information provided by a person who heard the suspect admit to or boast about the
offense/infraction? (Explain the circumstances of the overheard admission and the likelihood

that the suspect was lying or exaggerating to impress others.)

Was the information provided by a person with a reputation for veracity? Did the source of
the information have a motive to lie or exaggerate?
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Checklist 3: Information Provided by Others
Page 2

Was the information provided anonymously? If so, describe the steps taken to
verify/corroborate the information before conducting the search. [2.3.3c]

Were similar anonymous "tips' obtained from two or more separate sources?

Was the anonymous tip consistent with information you were already aware of ? (Explain.)

Was the information provided by someone known to be involved in unlawful activity? If so,
explain why this source of information is credible. [2.3.34]

Has this source provided reliable information in the past?

Did the source make a statement against his or her own interests?

Does the source have a motive to lie or to minimize his’her own culpability by falsely
accusing another?

Did the source provide information only in exchange for leniency?

Additional | nformation L earned Befor e Conducting the Sear ch.

Did you find and question other persons who may have witnessed the violation/infraction or
who may have relevant information. If yes, with what results? If not, why not?

Did the student suspected of the infraction/violation make an admission to other students?

Did you observe conduct or circumstances that would tend to corroborate the suspicion (e.g.,
student appeared to have been in recent fight, student appeared to be under influence of drugs,
student observed congregating with other persons suspected of committing offense, etc.)
(Explain.)
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Checklist 3: Information Provided by Others
Page 3

Additional |nformation L earned by | nterviewing the Suspect Student.

Did you confront the student about the violation before conducting the search? If so, describe
the student's reaction (e.g., admitted offense, denied offense, became nervous, excited,
belligerent, was evasive, etc.).

Describe the student's attitude to your questions (e.g., evasive, hostile, uncooperative, etc.).
[2.3.4] (Note: A student's refusal to consent to a search may not be used as evidence that the
student is guilty or has something to hide.) [2.4.13]

Did the student provide an implausible explanation for his’/her conduct? (If so, explain.)

Did the student make any statement that you knew to be false or misleading? (If so, explain.)

Were there any discrepancies/inconsistencies in the student's story? (If so, explain.)

Was the suspected offense/infraction committed by more than one student? If so, did you
question each one separately?

Did two or more suspect students give conflicting stories/explanations?

Did the student(s) make any furtive or unusual movements? (Describe the actions and why
they were suspicious.)

Did you ask the student to explain these furtive or unusua movements?

Did the student deny making any suspicious movements that you observed?
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Checklist 3: Information Provided by Others
Page 4

Did the student refuse to comply with any instructions (e.g., refused to remove hands from
pockets, refused to put down package, etc.)? Note: Ordering a student to empty hisher
pockets constitutes a search that must be justified by school officials.

Did you smell tobacco/al cohol/drugs on the student's person?

Did the suspect appear intoxicated (e.g., dilated pupils, red eyes/nose, sluggish, hyperactive,
etc.)?

Did the student have difficulty in responding or standing?

Did another school staff member question the student about the incident? If so, did the student
give answers different from the ones given to you? (Explain.)
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SAMPLEONLY

CHECKLIST 4. SEARCHES OF A STUDENT'S POSSESSIONS

School officials are generally expected to use the least intrusive means available to
accomplish the legitimate objectives of the search. The search should be no broader in scope,
nor longer in duration than is reasonably necessary to locate the specific object(s) being
sought. A school official conducting a search should therefore follow alogical plan designed
to minimize the intrusiveness of the search and complete the search as quickly and easily as
possible.

General Provisions:

student was told what you are looking for and he/she was given a chance to surrender
the item;

search was conducted away from other students,

another school official was present as a witness,

search was started in the place where the sought-after item was most likely to be;
visual identification of the item(s) sought was attempted before personal belongings
were touched; outside of a soft-bodied containers were felt before containers were
opened exposing all of its contents;

search was stopped when the sought-after item was found unless at that moment there
are reasonable grounds to believe that additional evidence would be found if the
search were to continue.

Specific Documentation:

Describe the object(s) you expected to find before the search was initiated:
Was there alogical and reasonable connection between the thing or place to be searched and

the item expected to be found there (i.e., why did you think that the evidence of the suspected
offense/infraction would be found at this location)? (Explain.) [2.4.3]

Were there reasonable grounds to believe that the sought-after evidence would still be at this
location?[2.3.8]

When was the last time the evidence was seen or reported to be at this location?

Was the suspected offense/infraction of an ongoing nature (i.e., drug possession or
distribution), or was it a "one-time" incident?
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Checklist 4: Searches of a Student’s Possessions
Page 2

When was the last time that the suspect committed the offense/infraction?
Did anyone report actually seeing the sought-after evidence at the location to be searched?

Was the container/place to be searched physically capable of concealing the evidence you
were looking for?

Was the container/place to be searched of akind commonly used to store or conceal the type
of evidence that you were looking for? (Explain.) [2.4.3]

Have previous searches of such containers/places resulted in the discovery of this kind of
evidence?

Have you received drug recognition or other training from police concerning the nature of
local drug or gang-related activities and the manner in which drugs or weapons are concealed
or packaged?

Did you feel or examine the container to determine whether the sought-after object was inside
before opening the container and exposing al of its contents to view?

Was the actual search (i.e., the opening of the locker, backpack, etc.) conducted out of the
presence of other students? If not, why not? [2.4.4]

Was the search conducted in the presence of the student suspected of committing the
offense/infraction? If so, was the student given an opportunity to assist in the search (i.e., to
open the bookbag and to produce only the sought-after item)?

Was there reason to believe that the student would resist or interfere in the search, try to
conceal or destroy evidence, or reach for and use a concealed weapon? (Explain basis for
concern.)

Was at least one other school official present to serve as a witness? (Identify the witness.)

Did the search involve a vehicle? If yes, was the vehicle on school property? Were students
advised that vehicles brought onto school parking lots are subject to being searched? [2.8]

How long did the search take to complete?

Did the search cause any damage to student property? If so, describe the damage and why this
was necessary? [2.4.8]

Did you threaten to use force against a student? (Must explain.) [2.4.9]
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Checklist 4: Searches of a Student’s Possessions
Page 3

Did you use actua force against a student (i.e., physical restraint)? (Must fully
explain.)[2.4.9]

Did the student resist or attempt to interfere with the search or threaten anyone with violence?
If so, were the police called?

Did the search cease when the particular item(s) being sought was found and taken into
custody? [2.4.11] If not, explain the reasonable grounds to believe that additional evidence of

an offense/infraction would be found.

Did you find evidence of a school rule infraction or violation of law that you did not initially
expect to find? [2.4.12]

If yes, when you discovered this other item(s), were you looking in a place and in a manner
likely to find the item that you were originally looking for? If not, you must explain why you
expanded the scope of your initial search.

When you discovered this other item(s), was it immediately apparent to you that this object
was contraband or evidence of an offense/infraction? (Explain.)
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SAMPLEONLY

CHECKLIST 5: SEARCHES OF A STUDENT'S PERSON

School officias should be especially cautious before undertaking a search of a student's
person. The scope of the search must not be excessively intrusive in light of the age of the
student and the nature of the suspected infraction. Students therefore should not ordinarily be
subjected to a physical touching to find evidence of comparatively minor infractions of school
rules. Rather, a physical search of a person is more likely to be sustained wherethe  object
of the search poses a direct threat to students, such as weapons (and especially firearms) and
illicit drugs. [2.4.6] School officials must be especially cautious in touching a student's crotch
area or female breasts.

As with any search, a school official should follow alogical plan that minimizes the degree of
intrusion to the greatest extent possible and that reduces the likelihood that a student would
resort to violence.

General Provisions:

student was brought to the principal’s office or other location away from other
students;
one or more other school official were present to assist and serve as witness(es);
the specific object(s) being sought were clearly identified and the student was
provided an opportunity to surrender it. If this created an unreasonable risk, describe
that risk:
any handbag or other container that he/ she is carrying was separated from the student
and student was required to remove any outer garment so that they could be searched
without touching the student;
any physical touching of the student was done by a staff member of the same sex as
the student;
if the search was for a weapon and a hand-held metal detector was used, the wand was
used to identify pockets or areas to be searched as well as pockets that should not be
touched;
touching of the student began in the place where the object(s) is most likely to be;
alimited "patdown" of the student's clothing was conducted before reaching into a
pocket or waistband;
student was required to empty his’her pockets when the patdown revealed something
that could be the sought-after evidence. If this was deemed to be dangerous (i.e.,
where the item is a weapon that the student might reasonably use to commit an
assault), explain basis for that determination:
search was immediately stopped upon finding and securing the sought-after item
unless there are reasonable grounds to believe that the student is carrying additional
evidence that would justify a further search of the person. [2.4.6] Explain justification
for afurther search of the person:
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Checklist 5: Searchesof a Student’s Person
Page 2

Specific Documentation

How old is the student to be searched?
What is the gender of the student to be searched?

Was the student brought to the principal's office or other location away from other students?
If not, why not?

Was another school employee present as a witness? (Recall that searches should be conducted
in private and away from other students. It is nonethel ess recommended that another school
staff member attend to serve as a witness.)

Did the student at any time resist or threaten to resist the search? If yes, were the police
called? If not, why not? (While school officials may be authorized in some circumstances to
use force in conducting a search, the better practice isto call the police for assistance.)
(Explain.)

Did you tell the student exactly what you were looking for?

Was the student given an opportunity to remove the sought-after item from his’her pocket
before being physically touched? If not, why not? (i.e., the sought-after item was a weapon
that the student could have used to commit an assault)

Did you separate the student from any handbag or container he/she was carrying?

Did you ask the student to take off any coat or jacket so that it could be searched without
touching the student?

Was any touching of the student done by a staff member of the same sex as the student? If
not, why not?

Was any touching of the student first done at the location most likely to be concealing the
sought-after evidence?

Was the student "frisked"” (i.e., alimited patdown of the outer clothing) to feel for the sought-
after object before reaching into a pocket or waistband?
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Checklist 5;: Searchesof a Student’s Person
Page 3

Did the frisk reveal an object that could have been the item being sought?

Did the frisk unexpectedly reveal an object immediately believed to be a weapon or other
contraband?

Did you ask the student to empty a pocket to reveal any object felt during a patdown that
could reasonably have been the sought-after item? If not, why not?

Did the object appear to be a weapon that could have been used to assault you?

Did the student comply with this request?

Did the search at any time expose the student's undergarments or naked body? (Must fully
explain.)

Note: Some states have enacted laws that prohibit school officials from conducting a "strip
search” of a student. A strip search would include the removal or re-arrangement of clothing
for the purpose of visual inspection of the person's undergarments, buttocks, anus, genitals, or
breasts. The statutory prohibition would also not preclude a school official from ordering a
student to produce an object concealed on his or her person, even if the object is located in the
crotch area or in abrassiere, provided that there is no touching by a school officia of the
student nor significant exposure to view of the student's undergarments or nude body. (Note
that ordering a student to produce the sought-after evidence does constitute a search, although
not necessarily a"strip search.”)
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SAMPLEONLY

CHECKLIST 6: CONSENT TO SEARCH

A school official may ask for permission to conduct a search, even if the official does not
have reasonable grounds to believe that the search would revea evidence of an
offense/infraction. Note that if you do aready have reasonable grounds to believe that
evidence of an offense/infraction will be found in a particular place, you need not rely on the
consent doctrine and may conduct a search of that location even over a student's objection.

To be valid, permission to search must be clear and unequivocal and must congtitute a
knowing and voluntary waiver of constitutional rights. The better practice isto obtain consent
that is express and in writing. A student's mere acquiescence to your request to search would
not constitute a valid consent if the student reasonably believed that you would conduct the
search whether he/she agreed to the search or not. A student's refusal to give permission may
not be considered as evidence of guilt.

Specific Documentation:

Where did the waiver of rights take place (e.g., principal's office, crowded hallway, etc.)?
Was a Permission to Search form used? [2.6.14]
Did the student read and sign the form?

Did the person giving consent appear to have the authority to consent to search the area or
object to be searched? [2.6.3]

Did the person giving consent claim or appear to own the property/area?
Did the person giving consent appear to control the property/area? (Explain.)

Was the place to be searched a locker assigned to that student? (Note: Special care should be
taken in obtaining consent to search an area under joint control, such as alocker assigned to

two students. In that event, the search must be limited to the belongings of the person giving
consent.)

Did the student deny ownership of the object to be searched?[2.6.3] (If so, the student has no
expectation of privacy and that particular student cannot later complain that you went ahead
and searched that object. However, the student would also have no authority to grant
permission to search that object/place.)

Was the person giving consent mature enough to be able to understand hig'her rights?
(Explain.) [2.6.2]
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Checklist 6: Consent to Search
Page 2

Describe the person's state of mind and appearance (e.g., cam, trembling, protesting his’her
innocence, anxious, etc.).

Was the student familiar to you (i.e., did you have any prior interaction with the student that
would put him/her at ease)?

Was he/she accustomed to being brought to the principal's office?

Had the student ever before been asked to give consent to search? (Describe the prior
incident.)

Were any threats or promises made by you or anyone else to obtain consent? [2.6.2]

If the student giving consent is under the age of eighteen, was a parent or legal guardian given
the opportunity to participate in the waiver process? If not, why not? Was the student told that
he/she could withhold consent until a parent or guardian could be consulted?

Did you tell the student/parent why you were asking for permission to search and describe
what you were looking for?

Was the student/parent advised that he/she may refuse to give consent and that there would be
no recriminations for doing so?

Did the student reasonably believe that you would proceed to conduct the search whether
he/she consented or not? (Explain.)

Was the student/parent advised that he/she could limit the scope of the consent search to
particular places or things to be searched, and could withhold consent as to particular places
and things? [2.6.5] (Note: Y ou may not use a student's refusal to consent to search a particular
object or location as evidence that the student is hiding something at that location.)

Was the student/parent advised that they may terminate consent at any time without having to
give areason for doing so?[2.6.4]
Was the student/parent present during the execution of the search?

Was the student/parent aware that he/she could watch the search being conducted? (e.g., did
you advise the student/parent that they could be present during the search?)
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Checklist 6: Consent to Search
Page 3

Was the execution of the consent search limited to the scope of the consent that was given
(e.g., limited to places/objects specifically discussed as part of an oral waiver or described in
the signed form)?[2.6.5]

Did any signed consent form authorize the search of the student's entire locker, including any
backpacks or other closed containers stored therein)

Did the student/parent at any time revoke or withdraw permission to search? If yes, did you
immediately stop searching? [2.6.4] (Note: Y ou may not use a withdrawal of consent as
evidence that you were getting close to uncovering an incriminating object.)

If you continued to search after consent was withdrawn or revoked, did you at that point have
reasonable grounds to believe that a further search would reveal evidence of an
offense/infraction? (See Authority to Initiate the Search checklist.)
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SAMPLE FORMS

1.

SAMPLE FORM:

STUDENT ACKNOWLEDGEMENT CONCERNING USE OF STUDENT
PARKING LOTS

| acknowledge and understand that:

Students are permitted to park on school premises as a matter of privilege,
not of right;

The School System retains authority to conduct routine patrols of student
parking lots and inspections of the exteriors of student automobiles on
school property;

The School System may inspect the interiors of student automobiles
whenever a school authority has reasonable suspicion to believe illega or
unauthorized materials are contained inside the automobiles,

Such patrols and inspections may be conducted without notice, without
student consent, and without a search warrant; and

If | fail to provide access to the interior of my car upon request by a school
official, | will be subject to school disciplinary action.

Student Signature

Date

44



SCHOOL SEARCHES: SAMPLES

1

2.

SAMPLE FORM:

STUDENT ACKNOWLEDGEMENT CONCERNING STUDENT USE OF
LOCKERS

| acknowledge and understand that:

Student lockers are the property of the School System;

Student lockers remain at all times under the control of the School System;
| am expected to assume full responsibility for my school locker; and

The School System retains the right to inspect student lockers for any

reason at any time without notice, without student consent, and without a
search warrant.

Student Signature

Date

Locker Number
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SAMPLE FORM:

STUDENT CONSENT TO SEARCH

, age , grade ,

(student’ s name)

, on the of , o

(time) (day) (month) (year)

, voluntarily consent to a search by

(location)

(name of school official)

(describe item or placeto be searched)

| authorize the person conducting the search to seize any item that:

(D) isillegd;

(2) violatesa school rule;

(3) isevidence of acrime; or

(4) isevidence of aviolation of school rules.

My voluntary consent to this search is not the result of fraud, duress, fear or intimidation.

Schooal official’s name School officid’s signature
School officid’ stitle Date
Student’s name Student’ s signature
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SAMPLE FORM:

STUDENT SEARCH REPORT

Thisform can be used to document necessary information related to the search.

1. Name, gender, grade, and age of student(s) searched.

Official(s) Who Conducted Search

Name of student who was searched Gender Grade Age
Name of student who was searched Gender Grade Age
Name of student who was searched Gender Grade Age

2. Name, business address and phone number of school officials conducting and witnessing search:

Name Title/Position
Address Telephone Number
Name Title/Position
Address Telephone Number

Official(s) Who Witnessed Search

Name Title/Position
Address Telephone Number
Name Title/Position
Address Telephone Number
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Sample Student Search Report Form
Page 2

1. Timeand location of search:

Date Begin/End Time Location

2. What isthe suspected crime or school rule violation that formed the basis for the search?

3. Why wasthis particular student suspected of committing a crime or school rule violation?

4. Wasthe student asked to consent to the search? Check one: yes no
If so, did the student consent? Check one: yes no

5. What was searched, and how was the search conducted?

6. What wastheitem (related to the suspected crime or school rule violation) sought in the search?

7. How wasthe item connected to the suspected crime or school rule violation?

8. Why wasthe item suspected of being located in the place searched?

9. Didthe search involve more than one student? Check one: yes no
(If "yes", answer "a," "b" and "c")

a. How many students?

b. Explain the reasonabl e suspicion for believing that each of these students was in possession of the item(s)
sought:

c. What investigative steps were taken before searching a group of students to narrow the field of suspects?
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Sample Student Search Report Form
Page 3

10. Wasinformation forming the basis for the search provided by another person? If "yes,” check appropriate
box::
Check all that apply:
aschool staff member aparent
astudent other (identify):

a. What did the person providing the information see or hear concerning the student and the suspected
criminal or school rule violation?

b. How did the person learn about the student's involvement in the crime or school rule violation?

c. Wasthe information provided by a person involved in the crime or school rule violation?
Check one: yes no If "yes," answer "d" through"j" below:

d. Wasthe information provided by a person with areputation for telling the truth?

e. Was the information provided by a person with amotiveto lie or exaggerate? If "yes," what was
the motive?

f. Has the informant provided reliable information in the past?

g. Did the informant make a statement against his or her own interest?

h. Did the informant have amotive to lie or minimize his or her involvement by falsely accusing
another? If "yes," explain:

i. Did the informant provide information in exchange for leniency? If "yes," explain:

j- Explain why informant's information was credible and whether that information was corroborated
before the search:

11. List any relevant items found in the search and where they were found:
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SAMPLE FORM:

STUDENT SEARCH REPORT

School:
What factors cause you to have a reasonable suspicion that the search of this student or hisor
her effects, locker, or automobile will turn up evidence that the student hasviolated or is
violating the law or therules of the school ?

. Eyewitness account.

By whom: Date/time:
Place:
What was seen:

Information from areliable source:
From whom: Time received:
How information was received:
Who received the information:
Describe information:

Suspicious Behavior. Describe.
Student’ s past history. Explain.
Time of search:

Location of search:

Student told purpose of search:
Consent requested:

Was the sear ch you conducted reasonablein terms of scope and intrusiveness?

. What areyou searching for?

Sex of student:
Age of the student:
Exigency of the situation:

What type of search is being conducted:
Who is conducting the search: (Name, position, sex)

Witness(es): (Name(s), position, sex)

Description of Search

. Describe exactly what was searched:

What did the search yield?

What was seized?

What materials, if any, were turned over to Police?

Date/time parents were notified of the search, itsreason, and its scope:

Signature of Principal Date
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APPENDIX A:

SCHOOL SEARCHES: LEGAL BASE

VIRGINIA STATUTE

Local School Boards must adopt and revise regulations gover ning student sear ches.
§ 22.1-277.01:2. Guidelines for student searches.

The Board of Education shall develop, in consultation with the Office of the Attorney
General, guidelines for school boards for the conduct of student searches, including
random locker searches and strip searches, consistent with relevant state and federal laws
and constitutional principles.

Effective for the 2001-2002 school year, school boards shall adopt and revise, in
accordance with the requirements of this section, regulations governing student searches
that are consistent with the guidelines of the Board.

School Boards must adopt and revise regulations gover ning student conduct to preserve
a safe, nondisruptive environment for effective teaching and learning.

Virginia's General Assembly has enacted § 22.1-278 requiring the Board of Education to
establish guidelines and develop model student conduct policies to aid local school boards
in the implementation of such policies. Local school boards are required to adopt and
revise regulations governing to student conduct which are consistent with guidelines of
the Board, incorporating “discipline options and alternatives to preserve a safe,
nondisruptive environment for effective teaching and learning.”
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NATIONAL ASSOCIATION OF ATTORNEYS
GENERAL SCHOOL SEARCH REFERENCE GUIDE

Content of this section is excerpted from the developed in 1999 by the National Association
of Attorneys General. The National Association of Attorneys General School Search
Reference Guide is based on the "New Jersey School Search Policy Manual" developed by
New Jersey Attorney General Peter Verniero. Excerpts included here focus on published
court decisions interpreting the Fourth Amendment of the United States Constitution.

In all cases, school officials should consult with their appropriate legal advisors
concerning state statutes, regulations, and case law. This Section provides a broad
overview of search and seizurelaw asit appliesto school officials and studentsand is
designed to enhance the knowledge of school officials and law enfor cement officers. It
does not create any rights beyond those established under the United States
Constitution. Although content present is designed to assist school officialsin keeping
weapons, drugs, and other contraband out of schools, nothing in the guide should be
construed as directing any school official to conduct a search on behalf of any law
enforcement agency or for the principal purpose of securing evidence to be used in an
adult or juvenile criminal prosecution. Additionally, court decisions after the date of
publication of this document may change some legal principles set forth herein.

1.0. INTRODUCTION

Despite several recent tragedies, schools
continue to be among the safest placesin
America. Even so, each day, serious
offenses, including violent crimes and
weapon and drug-related offenses, are
committed by and against schoolchildren.
These offenses endanger the welfare of
children and teachers, and disrupt the
educational process. The situation
demands a decisive response.

One of the best ways to keep weapons,
drugs, tobacco, acohol, and other forms of
contraband out of our schools and away
from children is to make clear that school
officials will keep awatchful eye and will
intervene decisively at the first sign of
trouble. It is essentia for school officiasto
be vigilant and to pursue al lawful means

to keep guns and other weapons, drugs,
and alcohol off of school grounds.

The need to keep order and to maintain a
safe, well-disciplined school environment
must be balanced against the rights that
students enjoy to be free from
unreasonable searches and seizures. The
challenge is to achieve a delicate and
appropriate balance between the need to
protect the right of students and teachersto
be safe and the need to respect the rights
guaranteed to all citizens under the Fourth
Amendment of the United States
Constitution. While the Fourth
Amendment imposes significant
limitations on the authority of police —
and school officials — to conduct searches
and to seize property, the law provides
enough flexibility for school officials to
protect students from harm and to enforce
school codes of conduct. Indeed, a
landmark United States Supreme Court
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decision expressly recognizes the authority
of school officials to conduct reasonable
searches of students and their property.

See New Jersey v. T.L.O., 469 U.S. 325,
105 S.Ct. 733, 83 L.Ed.2d 720 (1985). The
Court’s ruling provides school officials
with an important tool with which to
address the security problems posed by
students who use, possess, or distribute
drugs, acohol, or weapons.

1.1. Reasonsto Know and Comply With
the Requirements of the Fourth
Amendment.

The United States Supreme Court in New
Jersey v. T.L.O. ruled that the Fourth
Amendment applies to students while on
school grounds. This can lead to certain
collateral consequences that public school
teachers and school administrators should
carefully consider before undertaking any
search. Evidence of a crime reveded
during an unlawful search, for example,
may be subject to the "exclusionary rule,”
meaning that this evidence will not be
admissible at trial in an adult or juvenile
prosecution. A school official’s
unreasonable error in judgment, therefore,
may unwittingly interfere with the orderly
administration of the crimina and juvenile
justice systems.

Furthermore, an illegal search may in
certain circumstances subject school
officials and their districts to acivil lawsuit
for compensatory and possibly punitive
damages. Because such litigation is
invariably time-consuming and expensive,
school officials will obviously want to
know how to recognize and avoid
situations where civil liability is likely to
be imposed.

Finally, and most importantly, school
officials must learn and respect the bounds
of congtitutional behavior if they are to
remain faithful to their duties as teachers
and role models. Our Constitution sets
forth the basic tenets that limit the power
of government in its dealings with private
citizens. Public schools often provide
young citizens with their first exposure to
the practical workings of our democracy
and the administration of justice. Schools
thus emerge as a particularly appropriate
forum in which to demonstrate to our
children how our system of government is
supposed to work.

1.2. Search Defined.

A "search" entails conduct by a
government official (including public
school employees) that involves an
intrusion into a person’s protected privacy
interests by, for example, examining items
or places that are not out in the open and
exposed to public view. Thisis usualy
accomplished by "peeking,” "poking," or
"prying" into a place or item shielded from
public view or a closed opague container,
such as alocker, desk, purse/handbag,
knapsack, backpack, briefcase, folder,
book, or article of clothing.

The act of opening alocker or bookbag to
inspect its contents — however brief and
cursory the intrusion — constitutes a
search under the Fourth Amendment. For
purposes of this Manual, the tactile
examination or manipulation of an object,
sometimes referred to in alaw enforcement
context as a"frisk" or "patdown," would
also be a search if conducted by school
officials. (Note that such conduct by
police, if undertaken to reveal a concealed
weapon, technically is not considered to be
afull-blown search, and thus is subject to a
lesser standard of judicial review than full
probable cause. Since the standard
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governing a so-called "Terry frisk" by
police is essentially the same as the legal
standard used to determine the
reasonableness of a full-blown search
conducted by school officials, for purposes
of this Reference Guide, a frisk conducted
by a school official, aform of "poking," is
tantamount to a search.) The act of reading
material in abook, journal, diary, letters,
notes, or appointment calendar isalso a
search.

Note that an "inspection” is essentially the
same as a search in terms of the Fourth
Amendment if it involves peeking, poking,
or prying into a private area or closed
container. So too, ordering a student to
empty his or her pockets or handbag
constitutes a search. Thisis true even
though the school official never physically
touched the student or the student’s
property, because if the student complies
with the school official’s request or
command, objects that are not out in the
open or adready in plain view will be
exposed to the school official’s scrutiny,
thus achieving the ultimate objective of a
search. See United States v. DiGiacomo,
579 F.2d 1211, 1215 (10th Cir. 1978) ("an
examination of the contents of a person’s
pocket is clearly a search, whether the
pocket is emptied by [a police] officer or
by the person under the compulsion of the
circumstances”).

Merely watching students while they are in
class or in school hallways does not
intrude on any recognized privacy interest,
and this form of surveillance does not
constitute a search within the meaning of
the Fourth Amendment. Similarly, the use
of video cameras to monitor most places
within a school building, such as hallways,
does not constitute a search, provided that
the monitoring equipment does not capture
sound that might intercept or overhear a

private conversation. (In that event, the
monitoring would implicate the provisions
of federal and state electronic surveillance
statutes, which impose significant
limitations on the ability of government
officials and even private citizens to
intercept private conversations.) So too,
the act of looking through the transparent
windows of a parked automobile — if
done without opening the door or reaching
into the vehicle to move or manipulate its
contents — is not a search for the purposes
of this Reference Guide.

1.3. Seizure Defined.

The term "seizure” is used to describe two
distinct types of governmental action. A
seizure occurs (1) when a government
official interferes with an individual’s
freedom of movement (the seizure of a
person), or (2) when a government official
interferes with an individual’ s possessory
interests in property (the seizure of an
object).

As agenera proposition, the right of
freedom of movement enjoyed by school-
aged children is far more limited than the
right of liberty enjoyed by adult citizens.
Children below a certain age, after all, are
generally required by state laws to attend
school, and minors are aso subject to
reasonable curfews imposed by local
governments. Thus, school officials can
certainly compel students to attend
particular classes and to be present at
certain events or assemblies without in any
way implicating the rights embodied in the
Fourth Amendment. Students, of course,
are subject to the daily routine of class
attendance, and the times and locations for
each class period are determined by school
officials, not by students. See Doe v.
Renfrow, 475 F. Supp. 1012, 1019 (N.D.
Ind. 1979), aff’d in part, remanded in part,
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631 F.2d 91 (7th Cir. 1980), cert. den. 451
U.S. 1022, 101 S.Ct. 3015, 59 L.Ed.2d 395
(1981) (district court flatly rejected the
claim that a scent dog operation constituted
a "mass detention and deprivation of
freedom of movement"; school officials
maintain the discretion and authority for
scheduling all student activities each day).

Schools may impose significant
restrictions not only on students’ freedom
of movement, but also on their ability to
use and possess personal property. School
authorities may, for example, prohibit
students from bringing on to school
property objects or items that are not per se
illegal were they to be carried by adults,
such as personal stereos, cellular
telephones, pagers, pocket knives, tobacco
products, or any other object that might
conceivably disrupt the educational
environment. The United States Supreme
Court in New Jersey v. T.L.O. made clear
that schools can enforce rules "against
conduct that would be perfectly
permissible if undertaken by an adult.” 469
U.S. at 339, 105 S.Ct. at 741.

Similarly, schools may also regulate and
impose significant restrictions on the use
of student property that is alowed to be
brought on school grounds. Schools may
require students to keep and store certain
items in designated areas during the school
day. Schools authorities, for example, may
prohibit students from carrying backpacks
into a classroom and may require students
to keep their backpacks stored safely in
assigned lockers while school isin session.

1.4. Law Enforcement Searches
Requirea Higher Standard of
Justification Than Searches Undertaken
by School Officials

When a search is conducted by alaw
enforcement officer, or by acivilian or
non-law enforcement government official
acting under the direction of or in concert
with alaw enforcement officer, the search
must generally be based upon "probable
cause" to believe that evidence of acrime
will be discovered. Thisis a higher
standard of proof than the "reasonable
grounds" or "reasonable suspicion”
standard used to justify a search conducted
by school officials who are acting
independently and on their own authority
to maintain order and discipline. In
addition, when a search is conducted by or
at the behest of alaw enforcement officer,
the officer usually must first obtain a
search warrant from ajudge, unless the
search falls into one of the narrowly drawn
"exceptions" to the warrant requirement
(such as a search "incident to a lawful
arrest,” the "automobile exception,” "plain
view," "consent,” or "exigent
circumstances’).

2.0. SEARCHES BASED ON
INDIVIDUALIZED SUSPICION

School officials will occasionally need to
conduct a search (i.e., open alocker or
inspect the contents of a student’s
bookbag) based upon a suspicion that a
particular student has committed or is
committing an offense or infraction, and
the belief that the search of the particular
location will reveal evidence of that
offense or infraction. This kind of
individualized or "suspicion-based" search
must be kept legally and analytically
distinct from a search where school
officials do not have reason to believe that
evidence will be found in a specific locker
or other particularly identified location.
The law governing more generalized or
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"suspicionless” searches and inspections,
which are sometimes called "sweep,"
"dragnet,” or "blanket" searches, such asa
plan to periodically open randomly-
selected lockers or to have a drug-detector
canine sweep through the hallways in
search of drugs or firearms, is discussed in
Chapter 3 of this Reference Guide.

2.1. School Searches Entail a Balancing
of Competing Interests.

The United States Supreme Court in the
landmark case of New Jersey v. T.L.O.
employed a balancing test, weighing the
constitutional rights of students against the
need for school officials to maintain order
and discipline. The most important Fourth
Amendment right, and the one that lies at
the heart of the T.L.O. decision, is the right
of privacy. It is well-recognized that one of
the primary purposes of the Fourth
Amendment is to safeguard the privacy
and security of individuals — including
schoolchildren — against arbitrary
invasion by government officials. In this
way, the Constitution imposes definite
limits on the ability of school
administrators and teachers to peek, poke,
or pry into a student’ s private effects, such
as purses/handbags, clothing, briefcases,
backpacks, and even lockers and desks that
are technically owned by the school
district. School officials, in other words,
must always respect a student’ s legitimate
and reasonable expectations of privacy.

It is against this constitutionally-
guaranteed right of privacy that the
authority of officials to conduct searches
must be balanced, since a"search"
necessarily implies an act of peeking,
poking, or prying into a closed area or
opaque container. On the other side of the
scales, of course, rests the undeniable and
compelling right of all students, teachers,

and administrators to work in a safe
environment — one that is free of drugs,
weapons, and violence, and that is
conducive to education. In order to
preserve such an environment, school
officials have a substantial interest in
enforcing codes of conduct and in
maintaining discipline in the classroom
and on school grounds.

The United States Supreme Court in
T.L.O. recognized that maintaining order
and discipline in the classroom has never
been an easy task and has become
especidly difficult in view of the recent
proliferation of drugs and violence. Even
in schools that have been spared the most
serious security problems, the preservation
of order and of a proper educational
environment requires close supervision of
school children.

Events calling for discipline, moreover,
often require prompt, effective action.
Breaches of technical rules can quickly
work to disrupt a school environment. (In
the broader context of preserving safe
neighborhoods, criminologists today often
refer to the so-called "broken window"
effect — the notion that the failure by
government officials to respond promptly
and decisively to comparatively minor
problems or transgressions signals a lack
of interest, thereby permitting if not
encouraging more serious offenses and a
further deterioration of the quality of lifein
the affected neighborhood.) For this
reason, the United States Supreme Court in
T.L.O. expressly recognized that a school
may enforce all of its rules and code of
conduct, not just those rules designed to
deter the most severe forms of misconduct,
such as violence and the use of weapons,
substance abuse, and drug trafficking.
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Finally, the Court in T.L.O. recognized
that enforcing rules and preserving
decorum require a high degree of
flexibility. School officials will always
want to maintain the informality that
characterizes student-teacher relationships.
Teachers are — first and foremost —
educators. They are not, nor should they be
viewed as, adjunct law enforcement
officers.

2.2. Applying the Standard of
Reasonableness Established by the
United States Supreme Court.

While children assuredly do not "shed their
constitutional rights ... at the schoolhouse
gate," Tinker v. Des Moines Indep.
Community Sch. Dist., 393 U.S. 503, 89
S.Ct. 733, 21 L.Ed.2d 731 (1969), the
United States Supreme Court recently
reaffirmed that the nature of those rightsis
what is appropriate for children in school.
Vernonia Sch. Dist. 47Jv. Acton, 515 U.S.
646, 115 S.Ct. 2386, 2395, 132 L.Ed 2d.
564, 580 (1995). After balancing the
competing interests, the United States
Supreme Court in the landmark T.L.O.
case concluded that while the Fourth
Amendment applies to searches conducted
by teachers and school administrators,
these non-law enforcement officials need
not follow the strict procedures that govern
police-initiated searches. School officials
need not, for example, obtain a search
warrant from a judge, which is usually
required before police can conduct a
search. The Court concluded that the
warrant requirement would unduly
interfere with the maintenance of the swift
and informal disciplinary procedures that
are needed in a school. 105 S.Ct. at 742.

Nor isit necessary that a search conducted
by a school official be based on "probable
cause" to believe that a crime has been or

is being committed. Rather, the legality of
a search conducted by school officials
depends ssimply on the reasonableness of
the search under all of the attending
circumstances known to the school officia
undertaking the search. The cornerstone of
reasonabl eness, moreover, is rudimentary
common sense.

In order for a search to be reasonable, a
school official must satisfy two separate
inquires: First, the intended search must be
justified at its inception. This means that
the circumstances must be such as to
justify some privacy intrusion at al.
Second, and equally important, the actual
search must be reasonable in its scope,
duration, and intensity. The search should
be no more intrusive than is reasonably
necessary to accomplish its legitimate
objective. School officials conducting a
search based upon a particularized
suspicion of wrongdoing are not alowed to
conduct a "fishing expedition.”

In analyzing this two-part legal standard,
we will first discussin 8 2.3 how to
determine whether an intended search is
reasonable at its inception. Section 2.4
discusses how to conduct a search that is
reasonable in scope, intensity, and
duration.

2.3. When Can School OfficialsInitiate
a Search?

Under ordinary circumstances, a search
would be justified at its inception when the
school official contemplating the search
has reasonable grounds for suspecting that
the intended search will revea evidence
that the student has violated or is violating
either the law or the rules of the school.
The concept of "reasonable grounds” is
founded on common sense. A school
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officia will have reasonable grounds if he
or sheis aware of objective facts and
information that — taken as awhole —
would lead a reasonable person to suspect
that a rule violation has occurred, and that
evidence of that infraction can be found in
acertain place. A reasonably grounded
suspicion is more than a mere hunch;
rather, the school official should be able to
articulate the factual basis for his or her
suspicion.

The decision to initiate a search entails a
four-step analytical process:

Step 1. The school officia must have
reasonable grounds to believe that a
law or school rule has been broken.

Step 2. The officia must have reasonable
grounds to believe that a particular
student (or group of students whose
identities are known) has
committed the violation or
infraction.

Step 3. The official must have reasonable
grounds to believe that the
violation or infraction is of akind
for which there may be physical
evidence. (This physical evidence
— the object of the search — may
be in the form of contraband [e.g.,
drugs, drug paraphernalia, alcohol,
explosives or fireworks, or
prohibited weapons]; an
instrumentality used to commit the
violation [e.g., a weapon used to
assault or threaten another or
burglar tools]; the fruits or spoils of
an offense [e.g., the cash proceeds
of adrug sale, gambling profits, or
astolen item]; or other evidence,
sometimes referred to in the law as
"mere" evidence [e.g., "crib" notes
or plagiarized reports, gambling

dips, hate pamphlets, "1OU’s"
related to drug or gambling debts,
or other records of an offense or
school rule violation].)

Step 4. The school official must have
reasonabl e grounds to believe that
the sought-after evidence — the
type of which the officia should
have in mind before initiating the
search — would be found in a
particular place associated with the
student(s) suspected of committing
the violation or infraction.

2.3.1. The" Totality of the
Circumstances."

In deciding whether there are reasonable
grounds to initiate a search, the teacher or
school administrator may consider all of
the attending circumstances, including, but
not limited to, the student’s age, any
history of previous violations, and his or
her reputation, as well as the prevalence of
the particular disciplinary problem in
question. The attending facts and
circumstances, moreover, should not be
considered in artificial isolation, but rather
should be viewed together and taken as a
whole. It is conceivable, for example, that
apiece of information viewed in artificial
isolation might appear to be perfectly
innocent, but when viewed in relation to
other bits of information might thereafter
lead to a reasonable suspicion of
wrongdoing. The whole, in other words,
may be greater than the sum of its parts.

2.3.2. Reasonable GroundsisLess Than
Proof Beyond a Reasonable Doubt.

It is critically important to recognize that
the standard of reasonable grounds is not
one that requires either absolute certainty
or proof beyond a reasonable doubt. Nor
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does it require the level of proof that would
be necessary before a school officia could
actually impose a disciplinary sanction.
Consequently, a school administrator can
entertain and act upon a perfectly
reasonable suspicion that ultimately (or
even quickly) turns out to have been
mistaken.

It is important for school officias to
recognize that a search is not
unconstitutional merely because it failed to
reveal the evidence expected to be found.
Were it otherwise, the test would not be
reasonable grounds, but rather one
approaching absolute certainty. By the
same token, of course, an unreasonable
search is not made good by the fact that it
fortuitously revealed evidence of acrime
or school rule violation. Simply stated, the
test is whether reasonable grounds exist at
the moment that the search is initiated;
whether the search actually discloses or
fails to disclose the sought-after evidence
is legally irrelevant in deciding the
reasonableness of the search.

2.3.3. Direct Versus Circumstantial
Evidence.

A school official does not require "direct
evidence" that a purse or backpack, for
example, contains evidence of an
infraction. (An example of "direct
evidence" would include an observation by
a school officia that the student had placed
contraband in the handbag, or areliable
statement made by another student
claiming that he or she had actually
observed the suspected evidence inside of
the purse or backpack.) Rather, school
officials are entitled to draw reasonable
and logical inferences from al of the
known facts and circumstances.

Thisis sometimes referred to as
"circumstantial evidence." Despite popular
misconceptions about the law,
circumstantial evidence can be compelling,
and is often used in court to establish proof
beyond a reasonable doubt — a standard of
proof far more demanding than probable
cause or reasonable suspicion. Thus, if a
student was observed to have been
smoking in alavatory while in possession
of a purse or handbag, a school officia
could reasonably infer that cigarettes might
be concealed in that purse or handbag,
even though no one had actually witnessed
the student place the cigarettes in that
container. By the same token, if a student
is determined to be under the influence of
alcohol or drugs, it would be reasonable to
infer that alcohol or controlled substances
would be found in the student’s locker,
even though it is conceivable that the
student came to school already in an
inebriated state or had obtained the
intoxicating substance from another
student rather than from a stash of drugs or
alcohol kept in the student’s locker.

2.3.4. Relying on Hearsay and
"Informers."

School officials are not bound by the
technical rules of evidence and need not be
concerned, for example, with the "hearsay"
rule. Instead, school officials may rely on
"second hand" information provided by
others, even if done in confidence,
provided that a reasonable person would
credit the information as reliable.

As amatter of practical common sense, a
school official should consider the totality
of the circumstances, including such
factors as the credibility of the source of
the information based on past experience
and reputation. A school officia
contemplating a search should be careful to
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scrutinize unattributed statements or
information to make certain that they are
not merely unsubstantiated rumors. The
school officia should also consider as part
of the totality of the circumstances any
other facts, statements, and details that
might corroborate (or contradict) the
information at issue and that would thereby
tend to make the source of that information
seem more (or less) trustworthy and
reliable.

In some cases, school officials develop
their reasonable grounds to conduct a
search based in part on information
provided by a confidential source, which in
the law enforcement context is sometimes
referred to as an "informant” or "informer."

In the school setting, few students could be
likened to the paid or professional
informers who "work" for law enforcement
agencies, or who are cooperating with law
enforcement in consideration for a reduced
sentence as part of a"plea bargain.”
Rather, information is typically provided to
teachers and school administrators by
students on an ad hoc and highly informal
basis. For this reason, it is perhaps
inappropriate to use an intimidating and
colorful term such as "informant” to
describe a student who reports facts or
suspi cious circumstances to school
employees. That term is used in this
Reference Guide only for convenience and
because this terminology is frequently used
in the case law that discusses when police
may rely and act upon information
supplied by private citizens, and when
police and prosecutors may refuse to
divulge the identity of a confidential
source of information.

The law distinguishes between two
different types of information sources: (1)
information provided by persons who are

themselves involved in criminal activity,
and (2) information provided by persons
for whom there is no reason to believe that
they have committed crimes or are
otherwise untrustworthy. These distinct
circumstances are discussed in 88 2.3.4a
and 2.3.4b, respectively.

Although some students believe that it is
inappropriate to "squeal” or "rat" on
classmates, in fact, it is important that
every member of the school community
understand that they have a responsibility
to contribute to the safety and security of
their classmates and teachers. Students
should be made to understand that it is not
"cool" to engage in dangerous behavior,
such as bringing drugs or weapons on to
school grounds. Students must also
understand that the best chance for
ensuring a safe and secure environment is
to let would-be offenders know that they
face a significant risk of being caught
precisely because their classmates have the
courage to report offenses to their teachers
and other appropriate school officials.

2.3.4a. Information Reported by Persons
Involved in Criminal Activities.

For purposes of Fourth Amendment law,
the phrase "confidentia informant”
generaly refers to a person who has
knowledge about someone else’s criminal
behavior because the informant is also
involved in the criminal conduct about
which he or sheis reporting. These
informants are said to be "involved in the
crimina milieu" and are distinguished
from so-called "citizen" informants, who
are not believed to be in any way involved
in crimina activity.

When judging the reliability of information
provided by confidential informants, that
IS, persons who are themselves engaged in
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criminal activity, courts will examine the
"totality of the circumstances' to decide
whether the information provided is
credible, and whether that information
establishes probable cause (in the case of a
law enforcement search) or reasonable
grounds (in the case of a search to be
conducted by school officials under the
less stringent legal standard announced in
New Jersey v. T.L.O.). A determination of
probable cause or, where appropriate,
reasonable grounds, will always take into
account all of the facts and attendant
circumstances known to the police officer
or school official, aswell asall reasonable
inferences that can be drawn from those
facts or circumstances. Ultimately, the test
under the Fourth Amendment is one of
reasonableness. would a reasonable school
officia or police officer believe and rely
upon the information provided by the
confidential source, considering not only
al information known about that source,
but also other information that tends to
support or contradict the informant’s story.

Although the courts have rejected arigid
test to determine the reliability of
confidential informants, it is still useful for
analytical purposes to refer to what was
once known as the "two-pronged” test of
informant reliability. Although the United
States Supreme Court has technically
abandoned this "two-prong" test in favor of
the more amorphous "totality of the
circumstances' test, see lllinois v. Gates,
462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d
527 (1983), the factors that constitute the
"two-prongs' remain "highly relevant.”
See Alabamav. White, 496 U.S. 325, 328,
110 S.Ct. 2412, 2415, 110 L.Ed.2d 301
(1990).

Thefirst "prong" to be considered requires
the police officer (or school officid) to
examine the basis for the informant’s

knowledge. In other words, we must ask,
how does the informant know about the
suspected crime or incident that he or she
is reporting? Was the informant present
during an earlier criminal event or
transaction? Did the informant actually see
someone using or distributing drugs or
carrying a weapon? Did the informant
actually see another student place drugs or
aweapon into a particular locker or
container?

The second "prong" requires police
officers or school officials to examine the
veracity of the informant. Why would a
reasonable person believe that this
particular confidential informant — who is
him/herself involved in criminal activity
— istelling the truth? Often, this question
is answered by looking at the informant’s
reputation for truthfulness and his or her
"track record" for providing information
that has proven to be reliable and truthful
in the past.

School officials or police officers should
look closely to any motives that the
informant may haveto lie, aswell asto the
amount of detail that the informant can
provide. When the informant is able to
provide these so-called "self-verifying
details’ about the suspect’s criminal
conduct, then government officials are
better able to determine whether the
informant’ s information is accurate.

One way to bolster a weak "prong” isto
conduct some kind of further investigation
to corroborate the informant’s story. This
independent investigation should be
conducted before a full-blown search is
undertaken. Recall that the legality of a
search will be determined on the basis of
the information that was known to school
officials or police officers at the time the
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search was conducted. An unlawful search
cannot be justified by what it reveals, or by
information that might have been available
to the official conducting the search but
that was not actually known and relied

upon.

School officials or police officers should
always try to determine whether thereis
any other information that is known or
readily available that would lend
credibility to the informant’s story,
including information provided by another
independent source and/or an examination
of the record or reputation of the person
the informant alleges to be involved in
criminal activity.

There are a number of other ways to
corroborate information provided by an
informant. In many cases, it may be
appropriate to conduct a surveillance of the
suspect (which is not a search under the
Fourth Amendment) to see if the suspect
engages in any suspicious conduct that
would tend to corroborate the information
provided by the confidential source, thus
indicating that the informant was telling
the truth.

2.3.4b. Information Provided by |nnocent
Victims and Witnesses.

As noted above, and especidly in the
school setting, many if not most
"informants,” that is, persons who supply
information to school officials, are not
themselves involved in criminal activity or
infractions of school rules. These sources
are sometimes referred to in the case law
as "citizen" informants. They may be
innocent witnesses or even the victims of
another’s unlawful behavior.

There is no reason to assume that a citizen
informant — one who is not part of the so-

caled criminal milieu — is lying when he
or she reports suspicious behavior. For this
reason, it is not necessary to establish the
second "prong" of the above-described
two-pronged analysis. Rather, when school
officials learn that information is provided
by a citizen informant, they can assume
that the person is being truthful.

School officials should still consider
whether there is some basis for the
student’ s knowledge of the reported
criminal activity. If, for example, the
information learned of concerning a
criminal violation or school rule infraction
comes from yet another source (i.e.,
second-hand information), school officials
should try to determine whether the
original source of the information was
reliable. As children, we al played the
game "telephone," in which a story would
be handed down from playmate-to-
playmate until the final version bore little
resemblance to the original. School
officials in deciding whether information
provided to them constitutes "reasonable
grounds' must always consider the original
source of the information.

2.3.4c. Anonymous Tips.

In common parlance, the terms
"anonymous" and "confidential” are
sometimes used interchangeably when
referring to a source of information. News
reporters, for example, will often refer to
an "anonymous source" when they really
mean a known source of information who
has given information with the
understanding that the reporter will not
reveal the source's identity. In the law, and
for the purposes of this Reference Guide,
the two terms have distinctly different
meanings. An "anonymous’ source,
sometimes referred to as a "tipster,” is one
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whose identity is unknown to the official
receiving and relying upon the
information. These kinds of sources are
discussed in this section. A "confidential”
source, in contrast, is a person whose
identity is known to the official receiving
and relying upon the source’ s information,
but the official has impliedly or expressly
agreed not to disclose the person’s identity
to others as a practical means of
encouraging the person to provide the
information.

On some occasions, information about
criminal activity or school rule infractions
will be provided to school officials
anonymoudly (i.e., e.g., by meansof a
unsigned letter). When that occurs, there is
no way to know if the individual providing
the information was involved in the
criminal activity or otherwise has a motive
to lie. It may also be difficult if not
impossible to demonstrate the tipster’s
basis of knowledge unless he or she
happens to relate that information.
(Obvioudy, when school officias do not
know the identity of the source, it is
usually not possible to contact the source
to obtain more detailed information.) For
this reason, as a general proposition, an
anonymous tip, by itself, will not constitute
reasonable grounds to justify an immediate
search by school officials. Compare
Alabamav. White, 496 U.S. 325, 328, 110
S.Ct. 2412, 2415, 110 L.Ed.2d 301 (1990)
(holding that as a general rule, an
anonymous tip provided to police will not,
by itself, congtitute reasonable articulable
suspicion to justify an investigative
detention).

This does not mean that in all cases an
anonymous tip is not enough to justify a
search conducted by school officials.
Rather, the reasonableness of the search
will depend upon al of the known

circumstances and must be decided on a
case-by-case basis. It is especially
important to consider the seriousness of the
suspected violation and any harm posed to
the school community, such as where the
tip relates to afirearm or explosives device
claimed to be on school grounds. The
point, however, is that before conducting a
search, school officials should pursue all
available investigative options that do not
entail an invasion of a student’s privacy,
such as checking with others to determine
whether they may be aware of information
that corroborates (or refutes) the
anonymously-provided information, or by
conducting some form of surveillance.

2.3.5. Information Learned From the
Suspect or His/Her Behavior.

Some facts or suspicious circumstances
may develop during the course of
conversing with a student. (As a general
proposition, when a school official has a
suspicion of wrongdoing but is not certain
whether there is afactual basis to conduct
a search, the better practice is to conduct a
further investigation to gather more facts,
such as by talking to the student involved
or other students or school staff members
who may have information that can
confirm or dispel the suspicion of
wrongdoing.)

For example, a student during a
conversation may become nervous,
excited, or even belligerent. These
reactions may in appropriate circumstances
constitute evidence of a consciousness of
guilt. So too, a student may make a so-
called "furtive" movement, such as
clutching a bookbag or attempting to
conceal an item from the school official’s
view. Again, these reactions may add to
the official’sinitial suspicion, especialy if
In response to questioning, the student
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denies making movements that the school
official personally observed. (Lying is
always a relevant factor that should be
considered as a part of the "totality of the
circumstances.”)

2.3.6. Flight.

If students scatter from a place known to
be used to commit frequent infractions,
such as aroom or outdoor location where
students frequently congregate to smoke, a
school official could reasonably infer that
students fleeing from that location had
been engaged in that prohibited conduct.
o too, flight from a place where an
offense was just committed would support
the suspicion that the fleeing students were
involved in the offense. Note also that if a
student flees in response to an imminent
locker inspection or canine drug-detection
sweep, there would seem to be reasonable
grounds to believe that the fleeing student
istrying to conceal, discard, or destroy
some form of contraband before it can be
discovered by school authorities or police
officers.

2.3.7. Relying on Sense of Smell.

In determining whether reasonable grounds
to search exist, school officials may use all
of their senses, including their sense of
smell. Since the recognized smell of
marijuana has been held by the courtsto
constitute full probable cause, school
officials would have reasonable grounds to
conduct a search if they detect the smell of
marijuana or burning tobacco.

2.3.8. Stolen Items.

Before a school official undertakes a
search to look for a stolen object, there
should be areliable report that something
ismissing. See M.M. v. Anker, 477

F.Supp. 837, 839 (E.D. NY 1989), aff'd
607 F.2d 588 (2nd Cir. 1979). Absent such
areport, it is hard to imagine how a school
official could have a reasonable basis upon
which to launch a search for stolen
property. The report should be specific
enough so that the school official would be
able immediately to recognize the missing
item(s), and so that the official would
know what to search for and when to stop
searching upon discovering and securing
the sought-after evidence. (Seealso 8§
2.3.10 concerning the number of students
who may be searched in response to the
reported theft of public or private

property.)
2.3.9. Staleness.

The information available must provide the
school officia with reasonable grounds to
believe that the sought-after evidence is
presently located at the place or container
to be searched. The test, after al, is
whether there is reason to believe that the
sought-after item(s) will be found at the
place where the search is to be conducted.
School officials should therefore carefully
consider whether any or all of the bits of
information relied upon are "stale.”

This determination will hinge on the nature
of the suspected infraction as well as the
nature of the source of information. Some
offense are of afleeting nature or are likely
to be a one-time event. For example, in the
case of some infractions, such as the theft
of school equipment or tools, the evidence
is more likely to be taken home relatively
soon after the theft, rather than being
stored for long periods of time in alocker
or elsewhere on school grounds. Other
offenses, in contrast, may be of amore
protracted and ongoing nature, such as
school-based drug dealing or the operation
of agambling enterprise.
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School officials presented with reliable
information that a weapon was ever
brought on to school property by a
particular student should proceed as if the
weapon is still on school grounds unless
there is more recent evidence to suggest
that the weapon has since been removed
from the school. In other words, where a
weapon and especialy afirearmis
involved, school officials should not
assume that otherwise reliable information
is stale, even if asignificant period of time
has lapsed since the last time that the
weapon was seen or reported to be on
school grounds.

In any event, school officials should
always try to determine from their
information source when was the last time
that the suspect student was engaged in the
alleged unlawful behavior, and when was
the last time that someone actually saw the
sought-after evidence or had reason to
believe that evidence was at the location to
be searched.

2.3.10. Focusing on Particular Suspects.

Ordinarily, a search should be based on
reasonable grounds to believe that the
particular individual who is to be searched
has violated the law or school rule, and
that evidence of the infraction would be
found in his or her possession. There are
many conceivable instances, however,
where a given search may be reasonable
even in the absence of a suspicion that is
limited to asingle individual. In other
words, a school official may develop and
act upon a reasonably-grounded suspicion
of wrongdoing that, by its nature, is ssimply
not limited to a single, specific individual
or place.

Recently, the Hawaii Supreme Court, in
the case of In the Interests of Doe, 887
P.2d 645 (Haw. 1994), held that it was
reasonable for school officialsto search a
student based upon the odor of burning
marijuana emanating from a confined area
in which severa students were present.
The court held that the official’s suspicion
was reasonably narrowed to the four
students found in the culvert area, and
further narrowed to this particular student
because she was one of two students
carrying a purse that might be used to
conceal suspected drugs. The court thus
found, ultimately, that the facts known to
the officials constituted sufficiently-
individualized suspicion to justify the
search.

More recently in DesRoches by
DesRoches v. Caprio, 974 F.Supp. 542
(E.D. Va 1997), the federal district court
addressed whether school officials could
search alarge group of students for stolen
property when school officials suspected
that a student within the group was guilty
of the larceny, but the officias lacked
individualized suspicion asto any
particular student. The court noted that:

In some situations, the number of
suspects may be so small that the entire
group of students may be searched
without violating the requirement of
individualized suspicion because
"sufficient probability, not certainty, is
the touchstone of reasonableness under
the Fourth Amendment ... ." A school is
not required to muster evidence that a
student to be searched is the only
potential suspect before a search may be
conducted. For example, if two students
were in a sealed room when a theft
occurred, it is reasonable to search both
these students because enough

suspicion as to each student exists to
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support a search based upon reasonable
suspicion. At the other extreme, if one
hundred students were in the sealed
room, a search of al of them for a
single stolen item surely would be
unreasonable. 974 F.Supp. at 449-550
(citation to New Jersey v. T.L.O. and
other United States Supreme Court
authority omitted).]

In determining the maximum number of
students that can be subject to an
"individualized" search, courts will also
look to whether school officials have used
other, less intrusive means to pursue the
investigation and thus to begin a process of
elimination, excluding from the group to
be searched those for whom a reasonable
suspicion of wrongdoing has been
dispelled. In Burnham v. West, 681
F.Supp. 1160 (E.D. Va. 1987), for
example, the court ruled that the search of
agroup of students was unconstitutional in
part because of the "striking paucity of
investigative measures reasonably
calculated to narrow the field of suspects.”
681 F.Supp. at 1166.

As importantly, courts in determining how
many students may be lawfully searched
will look to the nature of the evidence
being sought and the seriousness of the
suspected infraction. Most cases where
non-individualized searches of students
have been upheld involved searches for
drugs or weapons, where thereisa
demonstrated need to protect the safety and
welfare of students. Seee.g., Inre
Alexander B., 220 Cal. App.3d, 1572, 270
Cal.Rptr. 42 (2nd Dist. 1990) (upholding
search of five or six students when one
student in the group reportedly had a gun).
In the above-quoted DesRoches case, the
court ultimately ruled that a search of all
nineteen students in a class, especialy
when it was not even certain that one of

them was the guilty party, casts too wide a
net when the offense that had been
committed was a petty larceny of an object
that could not harm others. 974 F.Supp. at
550.

2.3.11. Impermissible Criteriafor
Conducting a Sear ch.

Any search conducted under the authority
of T.L.O. must be reasonable — that is,
based upon articulable reasons — and must
not be arbitrary. Under no circumstances
may a search be based on a school
officia’s personal animosity toward an
individual or group of students. Nor may
searches be based on such impermissible
criteriaas a student’ s race or ethnic origin.
Invasions of privacy predicated on such
impermissible and discriminatory criteria
are blatantly contrary to the Constitution’s
fundamental guarantees, and cannot be
tolerated.

2.3.12. Gang Member ship.

Ordinarily, a search may not be based
solely on the fact that a student isa
member of a particular group, even if other
members of that group are often associated
with criminal offenses or violations of
school rules. The courts have consistently
held that a person’s membership in a group
commonly thought to be suspiciousis
insufficient by itself to establish reasonable
suspicion. See Reid v. Georgia, 448 U.S.
438, 441, 100 S.Ct. 2752, 2754, 65
L.Ed.2d 890, 894 (1984) (drug "profile"
alone does not establish reasonable
suspicion).However, school officials may
consider, as part of the totality of the
circumstances, the fact that a student is a
member of ayouth or street gang,
especially if members of that particular
gang are known to carry (or are expected
to carry) conceal ed weapons.
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24 Manner in Which School Officials
May Conduct a Sear ch.

Having established the grounds upon
which a search may be initiated, it is next
necessary to discuss the scope of the actual
search, that is, the degree to which the
teacher or school administrator may peer
into or poke around a student’ s belongings.
A search must be no broader in scope nor
longer in duration than is reasonably
necessary to accomplish its legitimate
objective.

2.4.1. Following a Search Plan.

Even if aparticular search occurs on the
spur of the moment based upon
information just learned, the school official
conducting the search should follow a
logical strategy designed to minimize the
intrusiveness of the search and to complete
the search as quickly and easily asthe
circumstances alow. The search, in other
words, should be viewed as a step-by-step
Process.

The better practice in many cases will beto
confront the student suspected of
committing the violation and to explain
precisely what you are looking for before
you being to conduct a physical search.
(This practice is roughly analogous to the
so-called "knock and announce” rule,
whereby police officers conducting a
search are generally required to announce
thelr identity and purpose before entering a
residence. See Wilson v. Arkansas, 514
U.S. __ ,115SCt. 1914, 131 L.Ed.2d 976
(1995). ) This would give the student an
opportunity to confirm where the sought-
after item is located (thus making it
unnecessary to search other locations), or
better till, to surrender the object (thus

making it unnecessary for school officials
to open alocker or container and rummage
through its contents). It is especialy
important to afford this option to the
student before subjecting him or her to a
physical search of his or her person.

There may be circumstances, however,
where this practice should not be followed,
as where there is a suspicion that afirearm
is being kept in alocker and where it
would be imprudent to afford the suspect
student an opportunity to handle the
weapon. In that event, the better practice
might be to call the police rather than to
confront the student.

Where the school official does conduct the
actua search, he or she should begin at the
location where the sought-after item is
most likely to be kept, based upon
available information, reasonable
inferences, and customary practices. (Often
there will be reasonable grounds to search
more than one place, such as aregular
locker, a gym locker, and a backpack being
worn by the student, etc.). Note, however,
that depending on the available
information and the nature of the
infraction, it may in any event be
appropriate to search all of these locations,
even if the student has surrendered some
contraband. Thus, for example, a school
official who has reasonable grounds to
believe that a student is selling drugsin
school may ordinarily search that student’s
locker even if the student has surrendered
drugs kept on his person and denies that
more drugs are being kept in his locker.

Because a physical search of a student
constitutes the most serious (and risky)
form of Fourth Amendment privacy
intrusion, school officials should not begin
by searching a student’ s person where
there are also reasonable grounds to
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believe that the sought-after item(s) is
being kept in alocker or in a backpack or
other container that can easily be separated
from the student, unless, of course, the
information relied upon to conduct the
search suggests that the item(s) will most
likely be found in the clothing that the
student is wearing. (Even then, where
possible, the student should be asked to
remove an outer garment before the school
officia begins searching through its
pockets and comes into direct physical
contact with the student.) The specia rules
governing searches of persons are
discussed in more detail in §2.4.6.

Finally, when school officials do open a
locker or container, they generaly should
conduct a visua inspection for the sought-
after item(s) before rummaging through
and removing personal possessions that
clearly are not the sought-after evidence or
are not immediately recognized to be
contraband or other evidence.

2.4.1. ldentifying the Object of the
Search.

A search will be permissiblein its scope
when it is reasonably related to the
objectives of the search and not
excessively intrusive in light of the age and
sex of the student and the nature of the
suspected infraction. Once again, the
permissible scope of any search is bounded
by the dictates of common sense. This
presupposes, of course, that the officia
conducting the search has firmly in mind
what he or she expects to find. The official
must therefore be able to articulate the
object of the search. School officials are
never permitted to undertake a "fishing
expedition.”

Physical evidence — the object of the
search — may be in the form of

contraband (e.g., drugs, alcohol, explosives
or fireworks, or prohibited weapons); an
instrumentality used to commit the
violation (e.g., a weapon used to assault or
threaten another or burglar tools); the fruits
or spoils of an offense (e.g., the cash
proceeds of a drug sale, gambling profits,
or a stolen item); or other evidence,
sometimes referred to in the law as "mere"
evidence (e.g., "crib" notes or plagiarized
reports, gambling dips, hate pamphlets,
"IOUs" related to drug or gambling debts,
or other records of an offense or school
rule violation).

2.4.3. Relationship Between the Object
Sought and the Place/Container
Sear ched.

Obvioudy, there must be some logical and
reasonabl e connection between the thing or
place to be searched and the item that is
expected to be found there. A school
official’ s reasonable suspicion that a
particular student has stolen a textbook, for
example, would not justify a search of that
student’ s clothing or even a purse if that
container is simply too small or otherwise
ill-suited to conceal the missing textbook.

When a school official has reasonable
grounds to conduct a search of a student’s
locker, the school official would also be
authorized to open and inspect any closed
containers or objects that are stored in the
locker, provided that there are reasonable
grounds to believe that the sought-after
item could be concealed in the container
that is to be opened. It would make no
sense, after all, to permit school authorities
to inspect the contents of alocker, but
prohibit them from inspecting the contents
of a bookbag stored in the locker and in
which drugs or weapons could easily be
concedled. Indeed, it is unlikely that drugs,
for example, would be strewn loosely or
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haphazardly in the locker; rather, it is far
more likely that a drug-selling or using
student would further conceal and store the
drugs in some form of portable container.

Obvioudly, of course, any container that is
to be opened must be of atype capable of
concealing the sought-after evidence. It
should be noted, however, that where the
object of the search isillicit drugs or drug
paraphernalia, school authorities would
have wide latitude in opening containers
found in the student’s locker, since drugs
and paraphernalia could reasonably be
found even in very small containers.

Furthermore, school officials should
consider whether the container or place to
be searched is of akind commonly used to
store or conceal the type of evidence that
the school official is seeking. School
officials might consider, among other
things, whether previous searches of such
containers or places have resulted in the
discovery of thiskind of evidence. School
officias could aso rely upon any drug and
weapons recognition training that might
have

been provided by local law enforcement
authorities, during which school officials
would be provided information concerning
those drugs that are thought to be most
commonly used by adolescents in the
jurisdiction and how these substances and
related paraphernaia are typically
packaged and conceal ed.

If reasonable grounds exist to believe that
a student may be in possession of a
weapon, before opening a handbag or
backpack, the school official should
determine whether the container is heavy
enough or otherwise suited to hold the
evidence being sought. Although probably
not required in a strict constitutional sense,
it would not be inappropriate for school

officials to carefully probe the outside of a
soft container to determine whether it may
conceal the object being sought, since the
act of subjecting the container to this form
of touching, while technically a search
under the Fourth Amendment, constitutes a
lesser degree of intrusion than does the act
of opening the container, thereby revealing
all of its contents, including non-
contraband items that might be
embarrassing to the student if revealed.
SeeInre Gregory M., 82 N.Y.2d 588, 606,
N.Y. S.2d 579, 627 N.E.2d 500 (1993)
(court concluded that the student had only
aminimal expectation of privacy regarding
the outer touching of his school bag by
school security personnel, even though the
touching was done for the purpose of
learning something regarding its contents).
Compare Minnesota v. Dickerson, 508
U.S. 366, 113 S.Ct. 2130, 124 LEd.2d 334
(2993) (holding that police officers
conducting a protective "frisk" for
weapons may not squeeze, dide, or
otherwise manipulate the contents of a
suspect’ s pocket before removing an object
that is not believed to be a weapon.)

Furthermore, a search should be no
broader in scope nor longer in duration
than is reasonably necessary to fulfill its
legitimate objective. A suspicion that a
student’ s bookbag conceals drugs would
not permit a school official to read adiary
or journal kept in the bookbag (unless
these were reasonable grounds to believe
that the journal documented debts owed in
drug transactions). Furthermore, as noted
in § 2.4.8, school officials should be
careful not to damage property belonging
to the student.
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2.4.4. Searches Should be Conducted in
Private.

One of the most important ways that
school officials can minimize the
intrusiveness and negative consequences of
a search is to take steps to make certain
that the search is not conducted in the
presence of other students. The discovery
of contraband or personal objectsin the
presence of one's classmates may subject a
student to unnecessary ridicule. Moreover,
any distress or stigma arising from what
turns out to be a false accusation can be
minimized by keeping the entire process
confidential. A search of a student’s
persona belongings, such as a purse or
backpack, should therefore ordinarily be
done in private in the principa’s office or
some other suitable location away from the
genera student body. (From a practical
perspective, moreovey, it is generally
appropriate to conduct searches out of the
presence of classmates, since this might
remove an incentive for the student who is
the subject of the search to resist or
otherwise to "show off" or display
machismo. It aso reduces the risk that
other students involved in unlawful
behavior might try to rescue contraband or
otherwise interfere with the search.)
Similarly, a search of alocker should
ordinarily be conducted under
circumstances where other students are not
present.

Although searches should be conducted in
private, it is often preferable to conduct the
search in the presence of the student who
owns or controls the property being
searched. This approach is useful for a
number of reasons. First, the student can
assist in the search, thus minimizing the
degree of intrusion or "poking" and
"prying." (This assumes that there is no
reason to believe that the student will resist

or interfere in the search process, try to
conceal or destroy evidence, or reach for
and use a concealed weapon. If such
concerns exigt, the student should not be
present, or at least should not be allowed to
enter the place or handle the object to be
searched.)

Second, the student may be able to answer
questions concerning the nature or
ownership of any objects discovered
during the search, making it easier to
conduct prompt follow-up investigations
and to identify other students who may be
involved in unlawful activity on school
grounds.

Although searches should be conducted in
private and away from other students, it is
generally advisable that at |east one other
school officia be present to serve asa
witness, especially if the search will entail
aphysical touching of the student.

2.4.5. Consder the Psychological Effect
of the Sear ch.

Conscientious teachers and school
administrators should always carefully
consider the emotiona well-being of the
student and the risk that the discovery of
items of personal hygiene, contraceptives,
persona notes from friends, fragments of
love poems, caricatures of school
authorities, or other highly-personal items
or implements might embarrass a sensitive
adol escent.

2.4.6. Searchesof Personsand " Strip
Sear ches.”

2.4.6a. General Considerations.

In Horton v. Goose Creek Indep. Sch.
Dist., 690 F.2d 470 (5th Cir.) cert. denied,
463 U.S. 1207, 103 S.Ct. 3536, 77 L.Ed.2d
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1387 (5th Cir.) (1982), the court noted that,
"society recognizes the interests in the
integrity of one’s person, and the Fourth
Amendment applies with its fullest vigor
against any indecent or indelicate intrusion
on the human body." 677 F.2d at 480. For
this reason, school officials, and police
officers as well, should be especialy
cautious before undertaking a search of a
student’ s person. In at least one case cited
in afootnotein New Jersey v. T.L.O., a
court expressly held that a higher standard
of justification (approaching full probable
cause) applies where the search is "highly
intrusive." See M.M. v. Anker, 607 F.2d
588, 589 (2nd Cir. 1979). In other words,
as the intrusiveness of a search intensifies
(the Anker case involved a "strip search”
of afemale student for some unidentified
stolen object), the standard of Fourth
Amendment reasonabl eness approaches
probable cause even though the search is
conducted by school officials. School
officials should be mindful that courts will
more closely scrutinize the facts justifying
a search where the search is particularly
intrusive, such as one that involves a
physical touching of a student’s person.

Furthermore, the United States Supreme
Court in New Jersey v. T.L.O. expressy
warned that the scope of the search must
not be "excessively intrusive in light of ...
the nature of the suspected infraction.” 105
S.Ct. at 735 (emphasis added). This
suggests that students should ordinarily not
be subjected to a physical touching to find
evidence of comparatively minor
infractions of school rules, such as
chewing gum, candy, or snack foods.
Although the Court in T.L.O. made clear
that school officials are authorized to
enforce al school rules, and to

conduct reasonable searches to secure
evidence of any infraction, school officials
must always use common sense and should

carefully consider the seriousness of the
suspected infraction before conducting a
physical search of the student’ s person or
before using force or threat of force to
effectuate any such search. In sum, courts
are likely to afford school officials more
latitude in conducting a search for a
suspected gun or switchblade than a search
for

cigarettes.

In Jenkins by Hall v. Talladega City Bd. of
Educ., 95 F.3d 1036, (11th Cir. 1996), the
Federal Court of Appeals for the Eleventh
Circuit attempted to devise a meaningful
scale or ranking of the seriousness of
offenses that might justify various levels of
privacy intrusion. The court noted:

It is obvious that an infraction that
presents an imminent threat of
serious harm — for example
possession of weapons or other
dangerous contraband — would be
the most serious infractions in the
school context. Thus, these
offenses would exist at one end of
the spectrum. Thefts of valuable
items or large sums of money
would fall alittle more toward the
center of the spectrum. Thefts of
small sums of money or less
valuable items and possession of
minor, non-dangerous contraband
would fall toward the opposite
extreme of the spectrum. Such
infractions would seldom, and
probably never, justify the most
intrusive searches. [95 F.3d at
1046-1047.]

School officials must be especially
cautious in touching a student’s crotch area
(or female breasts), since such contact
constitutes a particularly intrusive form of
search. Regrettably, in some jurisdictions,
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weapons and drugs are routinely conceal ed
by students in the crotch area precisely
because students know that school officials
will be reluctant to conduct a thorough
search that would entail touching the
clothing that covers these private parts of
the human anatomy. To some extent,
baggy, oversized trousers have become
popular with gang members precisely
because such clothing makes it easier to
conceal drugs and weapons.

In any case where the search will involve
any physical touching of astudent by a
school official, the better practice would be
to have another school employee present as
awitness to reduce the chance that a
student would falsely accuse the official of
misconduct and & so to reduce the
likelihood that the student would forcibly
resist the search. It is strongly advised that
any physical touching be done by a school
official of the same gender as the student.
Recall also that all searches, and especially
searches of the person, should be
conducted in private and away from other
students. See Chapter 3.2B(1).

2.4.6b. "Strip Searches."

There are few subjects within the field of
search and seizure law that are more
sensitive than the question as to when and
under what circumstances governmental
officials may conduct a "strip search.”
Note that the term "strip search” includes
but is not limited to "nude" searches and
generaly includes a search that revedls a
person’s undergarments. Although such
conduct by certain governmental officials
(i.e., police or corrections officers) may, in
certain limited circumstances, be
appropriate and even necessary to protect
the public, strip searches constitute a gross
invasion of privacy, especially when the
subject of a strip search isachild.

Without question, strip searches are among
the most intrusive of searches. In
MaryBeth G. v. City of Chicago, 723, F.2d
1263, 1272 (7th Cir. 1983), the court
referred to strip searches as "demeaning,
dehumanizing, undignified, humiliating,
terrifying, unpleasant, embarrassing,
repulsive, signifying degradation and
submission.” Moreover, "the perceived
invasiveness and physical intimidation
intrinsic to strip searches may be
exacerbated for children." Jenkins by Hall
v. Taladega City Bd. of Educ., 95 F.3d
1036, 1039 (11th Cir. 1996); see also
Justice v. City of Peachtree City, 961 F.2d
188, 192 (11th Cir. 1992) ("[c]hildren are
especially susceptible to possible traumas
from strip searches.” (internal quotation
marks omitted)). A strip search performed
by someone of a different gender from the
person searched would be considered
significantly more intrusive than a same-
sex search. See Jenkins by Hall
v.Talladega City Bd. of Educ., supra, 95
F.3d at 1044, n. 15 (11th Cir. 1996).

It is also important to note that state
statutes may prohibit school officials from
engaging in conduct that might not be
uncongtitutional. The Legidlature, of
course, is free to afford students and other
citizens greater rights and protections than
are minimally guaranteed by the State and
Federa Constitutions.

As noted above, the term "strip search”
may include conduct beyond a "nude"
search and would include the removal or
re-arrangement of clothing for the purpose
of visua inspection not only of the

subject’ s buttocks, anus, genitals, and
breasts, but undergarments as well. In light
of the fashion trend to wear multiple layers
of clothing, a sweater or shirt worn under a
sweatshirt, jacket, or vest should not be
considered to be an undergarment unless it
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isin direct contact with the student’s skin.
Note that if a school official wereto
request (or order) a student to produce an
object concealed on his or her person, this
conduct would constitute a search, but not
necessarily a"strip search,” even if the
object is located in the crotch areaor in a
brassiere, provided that there is no
touching by a school official of the student
nor significant exposure to view of the
student’ s undergarments or nude body.
Furthermore, the general prohibition
against strip searches would not apply
where the removal or re-arrangement of
clothing is not done to effect a search for
evidence, but rather is reasonably required
to render medical treatment or assistance.

In jurisdictions where school officias are
not flatly prohibited by statute from
conducting a strip search, such privacy
intrusions may, in limited circumstances,
be deemed to be reasonable under
constitutional analysis. Consider that in
Cornfield v. Consol. High Sch. Dist. No.
230, 991 F.2d 1316 (7th Cir. 1993), public
high school officials conducted a search of
a male high school student who was
suspected of carrying drugs in his crotch
area, based on an observed unusual bulge.
Two male school officials accompanied
the student to the boys' locker room to
conduct the search. The school officials
made certain that no one else was present
in the locker room and then locked the
door to ensure that the search would be
conducted in private. The school officials
stood at a distance of 10 to 12 feet from the
student when they ordered him to remove
his street clothes and put on agym
uniform. The school officias visualy
inspected the student’ s naked body and
physically inspected his clothes. They
found no evidence of drugs or any other
contraband.

The student filed a civil rights action under
42 U.S.C. § 1983. The Court of Appeals
for the Seventh Circuit affirmed the trial
court’s order granting summary judgment
in favor of the school officials. The court
in summarily dismissing the lawsuit noted
that no one could serioudly dispute that a
nude search of a child is traumatic. The
court nonetheless found that school
officials had reasonable grounds to believe
that the student was hiding drugsin his
crotch area (note that a search is not
unconstitutional merely because no
evidence was found), and that the
suspicion justified the search in the careful
manner in which it was conducted.

2.4.6¢c. Following a Careful Search Plan.

As with any search, a school official
preparing to search a student’s person
should follow alogica plan of action that
is designed to minimize the intrusiveness
of the search to the greatest extent
possible. Thus, for example, a school
official who has reasonable grounds to
believe that a student is carrying
contraband or evidence of an offense or
infraction on his or her person should
ordinarily follow these steps in sequence:

Step 1. Bring the student to the principal’s
office or other location away from
other students.

Step 2. Make certain that at |east one other
school officid is present to serve as
awitness and to assist in the search
if necessary. (Note that any
physical touching of the student
should generaly be done by a staff
member of the same sex asthe
student.)

Step 3. Clearly identify your authority and
purpose, indicating the specific
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kind of object that you are
searching for (e.g., a weapon,
drugs, €tc.).

Step 4. Give the student an opportunity to
surrender the sought-after object(s).

Step 5. Require the student to put down
any handbag or backpack and/or to
remove outer garments so that
these objects can be searched
without physically touching the
student’ s person.

Step 6. Require the student to empty his or
her pockets unless the sought-after
item is a weapon and there is
reason to believe that the student
might use the weapon to commit an
assault. School officials in making
this determination should consider
the totality of the known
circumstances, including the
student’ s present state of mind and
reaction to the encounter (e.g.,
belligerent, cooperative, etc.) and
his or her reputation for violence or
for resisting authority.

Step 7. If the object of the searchisa
firearm or metal weapon and a
hand-held metal detector is readily
available, the device should be used
to identify the exact location of the
weapon and to identify pockets or
areas that do not contain metal
objects and that need not be
touched or opened.

Step 8. Begin any touching of the
student’s actual person in the place
most likely to conceal the sought-
after object.

Step 9. Conduct a "frisk" or "patdown"
before actually reaching into a

pocket to determine whether there
is anything present that might be
the sought-after object. If this
limited tactile search of the outer
clothing does not reved the
presence of an object that could be
the subject of the search, the school
official should not conduct any
more invasive search of that
location unless the nature of the
evidence sought or of the clothing
is such that alimited patdown
would not in any event have
revealed the presence of the
sought-after evidence.

Step 10. While conducting a "frisk" or
"patdown" of the student’s
clothing, school officials should not
dlide or otherwise manipulate an
object in a pocket unless the object
reasonably could be the item being
sought, or unlessiit is immediately
apparent after the initial touching
that the item is a weapon or other
contraband that you did not expect
to find. (See discussion of the
"plain fedl" doctrine in §2.4.12.)

Step 11. Immediately stop searching when
the object of the search isfound
and secured unless there are
reasonable grounds at that moment
to believe that the student is
carrying yet additional evidence of
a serious offense or infraction that
would independently justify a
search of the person.

2.4.7. Avoid Reading Private Materials.

During the course of alawful search,
school officials may come across |etters,
notes, journals, diaries, address books,
appointment calendars, and other items
that are likely to include private
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correspondence or ruminations. School
officials should not open a book, access an
electronic diary, or read any written
materia unless there are reasonable
grounds to believe that such materials are
evidence of aviolation of the law or school
rules. If, for example, the legitimate
objects of the search are "crib" notes,
stolen homework or tests, plagiarized
reports, hate pamphlets, or other written
materias, then school officias should
conduct a cursory initial inspection of any
written materials discovered to determine
if they are the items being sought. School
officials must stop reading these materials
immediately upon determining that they
are not the objects of the search.

Note that under the plain view doctrine, a
school official may not open, peruse, or
seize abook or other item that is not the
object of the initial search unlessit is
immediately apparent that such book or
item is evidence of another heretofore
unsuspected infraction. See Minnesota v.
Dickerson, 508, U.S. 366, 113 S.Ct. 2130,
124 L .Ed.2d 334 (1993). Thus, for
example, a school officia searching a
locker for a suspected weapon could not
open a book unless it was immediately
apparent from a visual inspection of its
exterior that it is evidence of an infraction,
or, unless judging by its weight or other
information, there are reasonable grounds
to believe that it has been "hollowed out"
to conceal the sought-after weapon. Note,
however, that where a student is suspected
of selling drugs or engaging in gambling
activities, the object(s) of the search might
include records of drug transactions and
debts. In fact, in New Jersey v. T.L.O,, the
assistant vice-principal discovered and
seized a dlip of paper that

recorded "10OU’s" for marijuana purchases.

2.4.8. Avoid Damaging Student
Property.

Obvioudly, schoal officias during the
course of conducting a search should to the
greatest extent possible avoid causing
damage to any property belonging to the
student. Thus, for example, in the absence
of compelling reasons, a school official
should not break open alocked container
without first providing the student an
opportunity to surrender the key or provide
the combination.

2.4.9. Avoid Using Force.

School officials should avoid using force
to effectuate a search wherever possible,
and where force must be used, it should be
no greater than that necessary to restrain
the student and protect against the
destruction of evidence or the use of a
weapon. Furthermore, before actually
deploying physical force, school officials
should warn the student that force will be
used to effectuate the search or seizure,
thus providing the student a last
opportunity peacefully to submit to
authority.

School officials are reminded that where
force or threat of force is necessary and
appropriate, the better practice may be to
summon the police. In many cases,
moreover, students will submit peacefully
to the search once they are told that unless
they comply with a demand to empty their
pockets or turn over a bookbag, the police
will be summoned to assume responsibility
for effectuating the search.

Asnoted in § 2.4.4, one way to reduce the
likelihood that actual or threatened force
will be necessary isto first confront the
student and conduct the search in the
principal’s office or at some other location
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away from the student body. By isolating
the student, school officials can eliminate
the incentive for the student to try to
impress peers by resisting. Thistactic also
serves to reduce the possibility that other
students might come to the suspect’s
rescue, create a disturbance, or otherwise
try to interfere with the search or
intimidate outhnumbered school officials.

2.4.10. SearchesareNot a Legitimate
Form of Punishment.

It is important to note, even at the risk of
stating the obvious, that the method chosen
to execute a search (or the decision to
undertake a search in the first place) must
never be used to harass, intimidate, or
punish a student. The only legitimate
objective of a search isto find evidence of
a suspected criminal violation or school
rule infraction. A search may not be used
as aform of discipline or, worse,
retribution. School officials must never
subject a student or his or her property to a
more intensive, intrusive, or protracted
form of search than that necessary to
reveal the sought-after evidence because
the student "mouthed off," refused to
cooperate, or otherwise embarrassed or
undermined the authority of a school
official. Any search undertaken in anger is
more likely than not to be unreasonable
and unlawful.

2.4.11. When to Stop Sear ching.

Because every search must be geared to its
legitimate objective, a search should
ordinarily cease when the particular

item(s) being sought has been found and
taken into custody, provided, of course,
that there is no basis for continuing to
search for other suspected items. Naturally,
if agiven search is based on areasonably
grounded suspicion that drugs will be

found, the school official need not
automatically stop upon the discovery, for
example, of the first marijuana cigarette or
packet of white powdery substance.
Rather, the school official, as part of the
initial search, may continue to look for
other evidence of drugs or drug
paraphernaliain any place where such
drugs or items might reasonably be
concealed. The continuation of the search
after the initial discovery of some
incriminating evidence is justified by the
initial suspicion that some drugs might be
discovered.

If, on the other hand, the initial search was
based on a suspicion that the student was
in possession of a particular stolen
textbook, the search should stop upon the
discovery of that textbook unless, based on
all of the known circumstances, the school
official has since developed a reasonable
suspicion that the student isaso in
possession of other stolen items or some
other form of contraband.

On occasion, evidence or information
discovered during the course of a
reasonable search, when viewed in relation
to other reliable facts and information
known to the school official, may suddenly
provide areasoned basis for an entirely
new suspicion of wrongdoing. If that
occurs, the newly-devel oped reasonable
suspicion might, in turn, justify either a
new search or else amore expansive
continuation of the initial one.

Thus, for example, a school official who is
reasonably searching a student’s purse for
cigarettes and who unexpectedly comes
upon asmall glass pipe might at that point
have reasonable grounds to believe that the
purse or handbag contains marijuana or
cocaine in addition to conventional
cigarettes. In that event, the school official
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could continue to search for both cigarettes
and drugs. Thus, in T.L.O,, it was not
unreasonable for the assistant
vice-principal who was looking for
cigarettes to suspect that the student was
also concealing marijuanain her purse
when he discovered rolling papers (which
were often used by students to produce
marijuana cigarettes) at the same time that
he found the sought-after pack of
conventiona cigarettes. Based upon this
new suspicion of wrongdoing, the official
was permitted to continue his search,
notwithstanding that the sought-after pack
of cigarettes had already been located and
seized. 105 S.Ct. at 745.

By the same token, a reasonable search
that reveals evidence that, when viewed in
relation to other known facts, leadsto a
reasonable concern for safety, the teacher
or school administrator may continue to
search for any item that could endanger the
safety of the school officia or others. But,
in any case, the scope of this new or
expanded search must continue to be
reasonably related and limited in scope to
its new or modified objective(s).

25 Plain View.

During the course of their duties, school
authorities may come across an item that
they immediately recognize to be evidence
of a school rule infraction or of a crime.
This may occur during the course of a
suspicionless inspection, a suspicion-based
search, or during the course of routine
interactions with students or while
patrolling the hallways or conducting a
surveillance. School officials are permitted
under the Fourth Amendment to seize
these items, which are said to be in "plain
view," provided that (1) at the moment the
items come into view, the school officials

are legitimately present and have not
already violated a student’s Fourth
Amendment rights, and (2) it is
immediately apparent to the school
officias that they are, in fact, observing
evidence of acrime or infraction.

Note that with respect to the first criterion,
if school officials have already violated a
student’ s Fourth Amendment rights, the
plain view doctrine does not apply, and
any evidence observed or seized following
the Fourth Amendment violation will be
said to be a "fruit" of the unlawful search
or seizure and thus subject to the
exclusionary rule. Note further that if the
object was observed only after school
officials had peeked, poked, or pried (i.e.,
had to open a closed container or rearrange
clothing), then the items subsequently
observed can only be lawfully seized if
school officials had acted appropriately in
conducting the peeking, poking, or prying.
In other words, school officials must have
reasonable grounds to believe that
evidence of a school rule infraction or
crime will be found before they engage in
searching conduct that reveals the object.

Thus, for example, if a school official
directs a student to empty his pockets
without first having reasonable grounds to
believe that the student is carrying
evidence of an infraction or offense, any
items dutifully revealed by the student
would not be said to bein "plain view."
Rather, those objects would be said to be a
"fruit" of a search that, in this example,
would have been unlawfully conducted.

On the other hand, if the student
voluntarily and on his or her own initiative
chooses to empty his pockets, or
unwittingly reveals an object that was
concealed in a closed container, that object
would be said to be in "plain view," and it
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could be seized lawfully provided that it is
immediately apparent to school officials
that the object is contraband or is evidence
of a school rule infraction or violation of
the criminal law.

With respect to the "immediately apparent”
criterion, the police officer or school
official must be able to recognize the
incriminating character of the evidence
without conducting any further peeking,
poking, or prying (unless, of course, the
officer or official is aready permitted to
conduct a further peeking, poking, or
prying under a separate legal theory). This
usually means, in the context of alaw
enforcement operation, that the police
officer has probable cause to believe that
theitemsin plain view are evidence or
contraband. See Arizonav. Hicks, 480
U.S. 321, 326-328, 107 S.Ct. 1149, 1153-
1154, 94 L.Ed.2d 347 (1987). In the
context of a discovery by a school

officias, it would seem that the school
employee need only have reasonable
grounds to believe that the items in plain
view are contraband or evidence of acrime
or school rule infraction. (Recall that the
United States Supreme Court in T.L.O.
held that school officials need not be
concerned with the probable cause
standard that applies to searches conducted
by police.)

Under the plain view doctrine, ordinarily,
the seized evidence would have been
discovered "inadvertently." In Horton v.
California, 496 U.S. 128, 110 S.Ct. 2301,
110 L.Ed.2d 112 (1990), the United States
Supreme Court noted that "inadvertence” is
characteristic of most plain view seizures,
although the Court said that inadvertence is
not a necessary element or condition. It is
not uncommon for school officials to
initiate a search looking for a particular
type of object or item and, during the

course of the search, discover evidence of
acompletely different and previously
unsuspected violation. Thus, for example,
school officials may conduct a search of a
student’ s purse looking for cigarettes based
upon reasonable grounds to believe that the
student had been smoking, and
subsequently discover evidence of drug-
abuse violations, such as drug
paraphernalia or illicit substances. In that
event, school officials may lawfully seize
the drugs and drug paraphernalia. In fact,
that is exactly what happened in New
Jersey v. T.L.O..

It isimportant to note that the "plain view"
doctrine applies to any of the human
senses, including smell. See § 2.3.6. The
plain view doctrine also appliesto the
sense of touch. In Minnesotav. Dickerson,
508 U.S. 366, 113 S.Ct. 2130, 124 L.Ed.2d
334 (1993), the United States Supreme
Court held that police officers may
lawfully seize an object discovered during
the course of conducting a lawful "frisk" or
"patdown” for weapons if it is immediately
apparent to the officers during the course
of the protective frisk that the object that
they are touching is evidence of a crime.
This case has thus established the so-called
"plain touch" or "plain feel" doctrine. See
also § 2.4.6 for adiscussion of searches
that involve touching a student’ s person.

2.6. Consent Sear ches.

An individua may consent to a search of
his or her belongings, thereby waiving
Fourth Amendment rights. To be valid, the
consent must be knowing and voluntary.
Under federa law, knowledge of the right
to refuse is not absolutely required, but is
merely one of several factors courts will
consider in deciding whether the consent
was given voluntarily. See Schneckloth v.
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Bustamonte, 412 U.S. 218, 93 S.Ct. 2041,
36 L.Ed.2d 854 (1973).) As apractical
matter, the most reliable way to establish
that the person giving consent knew that he
or she had the right to refuse is to inform
the person of thisright. This notice can be
given orally, or can be printed on a
consent-to-search form.

In addition, the better practice might be for
the school official to inform the student
and/or parent why permission to search is
being sought, and what the school official
believes will be revealed. Thus, for
example, if consent is being sought to open
alocker because a drug-detection dog has
alerted to the locker, it would be advisable
to explain to the student and his or her
parents that the dog has alerted to the
locker. Providing this information, while
not necessarily required as a matter of
constitutional imperative, will help to
demonstrate that the consent is informed or
"knowing," to use the phrase often found

in the caselaw. Courts might be especially
skeptical of the validity of a consent if
officials refuse to explain to a student or
parent why permission to search is being
sought in response to a direct question
posed by the student or parent.

Because the student or parent has the right
to refuse consent, the fact that he or she
declines to give consent cannot be used as
evidence that the person has "something to
hide." A refusal, in other words, cannot be
used in any way to establish probable
cause or, in the context of a school search,
"reasonable grounds’ to conduct a
warrantless search under the authority of
New Jersey v. T.L.O..

2.6.1. Implied Versus Express Consent.

Permission or consent to search can be
implied from all the attending

circumstances. Thus, for example,
permission to search might be inferred
from the fact that a student did not object
to a search conducted in his or her
presence where it would be reasonable to
interpret the student’s silence or
acquiescence as the functional equivalent
of consent. (Many literature students may
recall Sir Thomas More's eloguent defense
a tria in the play "A Man for All
Seasons,”" where More explained that

under the law, silence does not betoken
objection, but rather assent.) It is

nonethel ess strongly recommended that
permission to search be expressly obtained.

Because a person’s consent to search must
be clear and unequivocal, a written waiver
is the preferred method of obtaining
permission to search, although a search
will not be invalid merely because the
permission was given orally. Police
departments have devel oped consent-to-
search forms that are used to memoriaize
the circumstances under which a suspect
has given police permission to conduct a
search. Importantly, the printed form
establishes a means by which police can
show that the person giving consent was
accurately advised of the rights that were
being waived.

Although not required in a strict
constitutional sense, school districts are
also encouraged to develop and use their
own consent-to-search forms, which are
essentially akind of "permission dip."
These forms should clearly spell out a
student’ s rights under the Fourth
Amendment. For example, awritten form
could be used to explain:

P That the student/parent may refuse to
give consent, and that there can be no
recriminations for doing so;
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P That the student may withhold consent
until a parent or guardian arrives or can
be consulted;

P That the student/parent may limit the
scope of the consent search to
particular places or thingsto be
searched, and may withhold consent as
to particular places and things;

P That the student/parent may terminate
consent at any time without having to
give areason for doing so; and,

P That the student/parent can ask to be
present during the execution of the
search.

2.6.2. Determining the Voluntariness of
the Consent.

A valid consent must be given without
threat of punishment. (Thus, a student who
istold that if he does not comply with a
request to empty his pockets he will be
disciplined cannot be said to have
consented to the search, notwithstanding
that he dutifully complies with the
request.) The question whether consent
was freely and voluntarily given will be
determined from the "totality of the
circumstances.” See Schneckloth v.
Bustamonte, 412 U.S. 218, 93 S.Ct. 2041,
36 L.Ed.2d 854 (1973). In determining the
validity and voluntariness of awaiver of
constitutional rights by ajuvenile, courts
will consider the student’s age, level of
education, mental capacity, background,
prior experience that the juvenile has had
with the juvenile or criminal justice
systems, whether the student is distraught
or mentally agitated, and whether the
student appeared to be under the influence
of alcohol or drugs.

The courts will aso examine the nature
and circumstances of the request to search,
including a consideration of who made the
request, whether the request was made in

an inherently intimidating or coercive
environment, whether the request was
made by a number of authority figures,
whether coercive tactics were used,
whether police officers were present, and
whether the student’ s parents were present.
(Parents by their presence are deemed to
have a "comforting" impact that will make
the encounter less coercive, even where the
parents encourage the child to give
consent.) As noted above, under no
circumstances may the official seeking
consent threaten a student with punishment
if the student refuses to give permission to
search, since it is unlawful to punish or
draw negative inferences from the exercise
of a congtitutional right.

2.6.3. Who Has" Apparent Authority”
to Give Consent.

Besides the knowing and voluntariness
requirements, a consent search isvalid

only if the person giving consent has the
"apparent authority" over the specific place
or thing to be searched. This usualy means
that consent must be limited to places or
objects that are owned or controlled by the
person being asked to give consent.

Ordinarily a student would have the
apparent authority to give consent to
search (1) his or her locker, (2) any
containers or objects belonging to the
student that are kept in the locker, (3) the
student’ s clothing or any objects or
containers that are owned, used, or carry
by the student, and (4) a vehicle lawfully
operated by the student.

In the event that a student denies
ownership of a particular place or object,
that student would have no apparent
authority to give permission to search that
place or object. It should be noted,
however, that in such event, the student
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arguably would enjoy no expectation of
privacy in its contents, even if it turns out
that the student’ s denial of ownership was
alie. In those circumstances, a school
official could search the object and seize
any contraband or

other evidence found therein without
violating that student’ s Fourth Amendment
rights. See State v. Moore, 254 N.J. Super.
295, 299, 603, A.2d 513 (App. Div. 1992).
Because a student who denies ownership
does not have the authority to give
permission to search the container, the
search could not be justified under the
consent doctrine. Evidence found in the
container therefore might be inadmissible
at thetrial of the property’s true owner (if
that turns out to be someone other than the
student who disclaimed ownership), unless
the search isjustified under some other
principle of law, as would be true if the
school official in any event had reasonable
grounds to believe that the object
contained evidence of a crime or school
rule infraction. (Recall that when a school
official has reasonable grounds to initiate a
search of a particular place, the school
official need not bother to seek permission
from the student who owns the container,
and may proceed to conduct the search
even if the student objects to the search.)

School officials may not give permission
to police to search a student’ s locker, even
though the locker is owned by the school
and the school district retains an interest in
the contents of the lockers. School officials
simply do not have the authority to consent
to alaw enforcement search of alocker in
which a student retains a reasonable
expectation of privacy; rather, the consent
must be given by the student and/or his or
her parents. See Stoner v. California, 376
U.S. 483, 84 S.Ct. 889, 11 L.Ed.2d 856
(1964).

2.6.4. Terminating Consent.

A student and or parent giving consent
may terminate that consent at any time,
and the student’s (or parent’s) request to
terminate the search must be scrupulously
honored. This means that when the
permission to search is withdrawn, the
authority to continue searching under the
consent doctrine automatically terminates,
and the school official must immediately
stop searching unless there is some other
lawful basis to continue the search. Any
evidence discovered after consent is
withdrawn will be subject to the
exclusionary rule. However, any evidence
observed prior to the withdrawal of
consent may be seized.

Furthermore, if during the lawful execution
of the consent search (i.e., before consent
is withdrawn) a school official develops
reasonable grounds to believe that
evidence of an offense or school rule
infraction will be found in the place being
searched or any other place, considering
the totality of the then-known
circumstances (including information first
obtained during the course of executing the
consent search), then the school official
may continue to search under the authority
of New Jersey v. T.L.O. even after the
consent has been withdrawn and over the
student’s or parent’ s objections.

Thus, for example, if a consent search
reveals a controlled dangerous substance,
the school official may continue to search
for additional drugs or drug paraphernalia
even though the student at this point
withdraws permission to search. In effect,
a search that begins as a consensua one
may quickly develop into a "reasonable
grounds" search if incriminating evidence
Is discovered. (Note that if police officers
are involved in the search, the discovery of
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some drugs or paraphernaliawould

provide probable cause to believe that a
more thorough search for additional
contraband would be fruitful, but police
must nonetheless stop searching when
consent is withdrawn unless a continuation
or expansion of the search would fall under
one of the recognized exceptions to the
warrant requirement.)

Just as school officials or police may not
draw a negative inference from a person’s
refusal to give consent in the first place, so
too, school officials and police may not
infer from a person’s exercise of the right
to terminate consent that they were
"getting close” to finding contraband.

2.6.5. Limitationsin Executing the
Consent Search.

As noted throughout this Reference Guide,
a search must not only be reasonable at its
inception, but also must be conducted in a
reasonable manner. Obvioudly, permission
to search a place or container does not
mean that police or school officials are
authorized to damage the property to be
searched. Furthermore, school officials or
police officers acting pursuant to avalid
consent are only authorized to search those
places or areas where consent to search has
been given. The scope of the search, in
other words, must be limited to the scope
of the consent. Thus, a student and/or
parent can give consent to search alocker,
but may expressly withhold consent to
search a handbag being carried by the
student, or even any or all containers
located in the locker. (Once again, school
officials or police may not draw a negative
inference from any such limitation on the
permission to search. They may not, in
other words, use the refusal to a give
consent asto a particular place or object as
evidence to establish reasonable grounds

or probable cause to believe that the
contraband being sought is concealed in
the object for which consent to search has
been withheld.)

Ordinarily, a person’s general consent to
search an areaimpliedly permits a search
of all closed containers within that area.
See Floridav. Jimeno, 500 U.S. 248, 111
S.Ct. 1801, 114 L.Ed.2d 297 (1991). Even
s0, the better practice isto make clear
before the search is conducted what places
and objects therein may be searched.

If during the course of avalid consent
search school officials discover contraband
or evidence of a crime or violation of
school rules, they may seize that object.
Furthermore, the discovery may provide
probable cause (in the case of law
enforcement searches) or reasonable
grounds (in the case of a search conducted
by school officials) to conduct a search
that goes beyond the scope of the consent
that was given initially. (See 8 2.5 for a
more detailed explanation of the "plain
view" doctrine.) Note, however, that where
the search is conducted by police

officers, they may not continue to search
beyond the scope of the consent unless
the expanded search is authorized by a
warrant or is justified under another one of
the judicially-recognized exceptions to the
warrant requirement.

2.7. Searches Conducted Prior to Field
Tripsand School-Sponsored Events

During school field trips and other school-
sponsored events, students remain subject
to close supervision by school officials.
School officials, in other words, continue
to be responsible for the welfare and
supervision of students at all school-
sponsored functions that occur off-campus,
without regard to whether those functions
or activities take place during regular
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school operating hours. Accordingly, the
same search and seizure rules apply
whether the search is conducted on or off
school grounds.

Thus, for example, a school officia or
agent of the school, such as a parent
chaperon, must comply with the rules
established in New Jersey v. T.L.O. before
conducting a search based on reasonable
grounds to believe that the search would
reveal evidence of acrime or aviolation of
school rules. (Note, however, that if a
parent chaperon at an off-site school
function conducts a search of the parent’s
own child, there is no governmental
intrusion and the Fourth Amendment does
not apply, even if the parent chooses