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INTRODUCTION

This matter came for hearing on May 15 & 16, July 26, August
24 & 29, and on September 26, 2006 at the | x
located in , Virginia before a duly appginted Hearing
Officer. Present in person, in addition to the Hearing Officer
and the Court Reporter, were the father and mother, ("Parents"),
their son, ("Student"), collectively referred to as the
"Petitioners", Counsel for Petitioners, the Advocate, Counsel
for the LEA, LEA Representatives, and the Evaluator who reviewed
these proceedings. Plaintiff's exhibits Nos. P-1 through P-
41 and Defendant's exhibits Nos. D-1 through D-36 were
admitted into evidence at the hearing of this matter.

This request for due process hearing was requested in
writing. The request for due process was received by the LEA
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on March 23, 2006 and this Hearing Officer was duly assigned
to hear this matter on June 28, 2006. A prior Hearing
Officé? was assigned to hear this matter on March 24, 2066,
however, as a result of a conflict, he recused himself from
this hea;ing by his Order dated June 16, 2006.

Priqr to the hearing of this matter fully, on the merits
of the case, the prior Hearing Officer ruled on May 16, 2006,
in response to the LEA's Motion In Limine and Motion To Dismiss,
that the IDEA two-year statute of iimitations had tolled and

, that this due process hearing request is time-barred.

This hearing was convened, however, pursuant to
Petitioners' request for ore tenus hearing on the grounds
that Petitioners are entitled to exception from the limitation
ruling.

Petitioners testified and fhey also called their

witnesses to testify on their behalf, Dr. L. Matthew Frank,
M.D., and Ms. Erica Smith-Llera, M. Ed., exclusively on
the issue of exceptions to the applicability of the IDEA
two-year statute of limitations. |

Specifically, Petitioners asserted, by their responsive
remarks to the LEA's motions, that exceptions are applicable
to the IDEA statute of limitations because of the LEA's
misrepresentations to Petitioners and the LEA's failure to
observe IDEA.procedural requirements: Student did not sign off
on the procedural due process requirements notice, informing
him of his right to challenge the IEP by filing due process,

when he attained the age of majority. Further, Petitioners
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assert thaE the transfer of rights to Student at the age of
majority, (18 years), required by IDEA, never occurred.

Counsel asserts that the Parents were not fully informed
of their procedural rights by the LEA and that the LEA
misinformed them of their child's potential, his capabity
and, ultimately, the LEA misrepresented to them that their child
had "learned all that he could learn," effectively éepriving
their son of a FAPE. Parents also assert that they were
unable to bring the actioﬁ earlier because they were unaware
of the "inappropriateness" of Student's program at the LEA,
unaware that the harm done to Student was legally attributable
to the LEA, and unaware of their right to relief from the LEA,
all of which they attribute to LEA wrongdoing. (Petitioner's
Response, at 1)

Parents allege that they removeé their son from this
LEA upon their realization that their.éon would receive a
Certificate of Program Completion (D-1) instead of a Standard
Diploma. When the Parents discovered this fact, Parents allege,
they removed their child and unilaterally placed him
in a private school, '+ which was
recommended to them by their child's medical doctor, Dr.
Frank. offers an academic curriculum
for learning disabled children and for children with ADHD.
(T.IV, 8) Petitioners now seek reimbursement and compensatory
post-secondary educational services for the Parents' tuition
expenses at the private school and for their son's additional

special education needs.



Student is now 22 years of age and he has earned a
Standard'biéloma (which is not identical to a public
school diploma) from the private school.

| Parents allege that, over the years, the LEA

misrepresented their child's special education progress.
Misrepresenﬁations by the LEA, Parents allege, deprived
their son of the opportunity to complete the academic
requirements which would have entitled him to receive a
Standard Diploma upon graduation from the LEA. Parents
aééert that Student was prevented from taking required SOL's
or difficult high school courses, and that he was kept in an
inappropriate placement in a classroom for the educable
mentally retarded ("EMR") for years. Subsequent
educational evaluation completed by the LEA on May 27 & 28,
2003, by , M. Ed., School Psychologist,
(D-21) concluded that Student was learning disabled, not
EMR. Parents assert that when they finally understood the
ramifications of the EMR label to their son's academic program
at this LEA, it was too late for Student to receive appropriate
remedial effort. Their son would never be able to complete
the requirements for a Standard Diploma by the age of 22
years, the age when he is generally no longer eligible for
special education services through IDEA.

Parents allege that their son, who was an identified
special education student in this LEA, did not receive a "free

and appropriate education," a "FAPE," pursuant to federal

special education law, the Individuals With Disabilities
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Educatior Act (the "IDEA"), 20 U.S.C. §1400 et seq., the
regulations at 34 C.F.R., Part B, §300 et seq., (1994),

the Individuals with Disabilities Education Improvement Act
of 2004, Pub. L. No. 108-446, Title I, 118 Stat. 2647, the
Individuals with Disabilities Education Act Amendments of
1997, Pub. L. No. 105-17, Title I, 111 Stat. 37, and the

Regulations Governing Special Education Programs for

Children with Disabilities in Virginia, ("Virginia Regulations"),

at 8 VAC 20-80-10 through 8 VAC 20-80-190. (2001/2002) |

At the outset of this due process hearing, the prior
hearing officer having ruled on the applicability éf éhe IDEA
two-year statute of limitations to this matter, also
ruled that the operative date for accrual of this cause of action
was March 2 or 3, 2004, the dates of Student's admission
application and diagnostic assessment at the private school.
(P11 @t 131}

LEA counsel asserts that the LEA has never misrepresented
this child's academic status to the Petitioners. The LEA
asserts that it is now "too late" to make a request for
reimbursement. "Virginia cases make clear that a student's
rights under the IDEA are meant to be vindicated promptly."
(Defendant's Motion To Dismiss, at 6) Petitioners, the
LEA states, either knew or should have known of their
dissatisfaction with this LEA and could have requested
reimbursement long ago.

The LEA asserts that the Parents were informed of their

right to seek due process on many occasions and, specifically,
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at the time of creation of the last IEP on May 8, 2003.
Further, if Student had attained the age of majority and
did not "sign off" on the last IEP, it was not a significant
procedﬁrél error to omit his signature from the forms.
Student admits that he did participate in the May 8, 2003
'IEP meeting, along with his mother. It was not a
significant procedural defect either, the LEA asserts,
to fail to obtain his signature evidencing his consent to
implementation of the last IEP.

LEA counsel asserts that Student's mother consented
to all of her son's IEP's, including the final IEP dated
’ May 8, 2003 which assigned Student to an EMR classroom.

LEA counsel asserts that the LEA has not misrepresented
Student's educational status, academic aptitude, progress
or potential to the Parents or to Student. Therefore, the
applicable two year IDEA statute of limitations, without
exceptions, should bar this matter as untimely.

An LEA Motion To Determine This Matter Resolved was
overruled by this Hearing Officer on August 10, 2006.
LEA counsel made a Motion To Strike at the conclusion of
Petitioners' presentation of the facts pertinent to the issue
of exceptions to the applicability of the statute of limitations,
namely, failure to inform the Parents and the Student of their
procedural due process rights and the assertion of
misrepresentations by the LEA alleged to have prevented these

parties from timely filing for due process.



FINDINGS OF FACT

1. Dr. L. Matthew Frank, M.D., of the Children's Specialty
Group, Divfgion of Chila & Adolescent Neuroldgy, Childreh's
Hospital of the King'a Daughters, provided expert witness
testimony in this matter., Dr. Frank is highly qualified in
pediatric neurology. He is a physician certified in pediatrics
with special competence in child neurology; he is-oﬁ the full- |
time staff at Children's Hospital of the Kings Daughteré and
he is an associate professor of neurology and pediatrics at
Eastern Virginia Medical School. (T.I, 65)

2. Dr. Frank testified that he has treated this Student

since the age of ﬁhree years. Student's medical his;ory
revealed that Student was born prematurely at about 3 weeks
gestation, however, Student's medical problems did not become
apparent until, at three years, Student's mother reported
Student's "behavioral spells'" which were later diagdosed és
seizures caused by epilepsy. (T.I, 66)

3. Dr. Frank testified that Student's epilepsy presented

a "major impediment" to Student who experienced "ve;y

frequent seizures" until he.underwent brain surgery .in

1998 (right frontal lobotomy) when the epileptic part

of Student's brain was removed. (T.I, 66) Miraculously,
Student has been relatively "seizure free" since his operation
at the age of fourteen years. (T.I, 66) Dr. Frank encouraged
the Parents to pursue because "[Student]

might get better attention to his needs" and the private school

focuses on "learning disabilities." (T.I, 87) Dr. Frank admitted.
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that he did not review Student's 2003-2004 IEP. (T.I, 90).
4.quchool records indicate that the school first evaluated
Student in 1991. Although Student exhibited average verbal
reasoning skills, there were significant deficits in perceptual
motor abilities. (D-21)

5 Iﬁ 1994, Student's verbal reasoning skills continued to
be average, however, deficits were revealed in visual and
guantitative reasoning skills. Later evaluations completed in
‘1997 and 2000 revealed a decline in verbal reasoning skills
and Student's testing reflected cognitive abilities in the
moderately mentally deficient range. (D-21) Student's IDEA
classification since March 15, 2000 was EMR.

6. An IEP was completed on May 8, 2003 which reflects that
Student and his Parents were advised upon the face of the

IEP documentation that Student would receive a Certificate
. of Completion for his academic effort upon graduation froﬁ
high school. (D-1)

7. Present levels of performance completed at the time of
the last IEP indicate that NEAT (general skills assessment)
(D-1) assessed student's abilities and "all areas of skill
development were consistent with expectancy for a student of
[Student's] age and estimated ability." (D-1, P-5 & P-7)

The PLOP and IEP appear to have been made in good faith
because the skill levels reflected are similar to Student's
then performance. Student's skill levels and learning capacity
would soon far exceed the skill levels reflected on the NEAT

assessment, however, IEP noges indicate that re-evaluation
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might alter Studént's future placement. Bad faith or
misrepresehtation by the LEA cannot logically be inferred
from these results. (D-1)

8. Student's abilities, at the time of testing, do not
appear to have been intentionally depressed because the
report reflects that his performance in the EMR claséroom was
commensurate with these grades - English B, Math'B, History
D, Food Occupation C. NEAT resultslrevealed that étudent
performed at the fourth grade level in Math and Spelling,
Oral reading comprehension at the sixth grade level, Rgading
comprehension at the eighth grade level. (D-1) |
9. Student tesfified at the hearing of this mafter that no
LEA employee héd ever said anything "untrue" to him or had
done anything "harmful" to him. (T.IV, 95) |

10. The IEP dated May 8, 2003 recites that the mother and son
participated in its creation. At the hearing, the mother

and her son testified that they could not remember various
important details of the document (D-1), however, the document
itself is the best evidence that active parehtal énd

student participation occurred. Botﬂ mother and son

have "signed off" on this IEP indicating "participation." The
mother has executed consent to the IEP which recommends placement
again in the EMR classroom. (D-2)

11. Although the "Transfer of Rights at the Age of Majority
(Age 18)" portion of the "last" IEP dated May 8, 2003 has been
left "blank," the "Cover Page" of the IEP indicates that on

April 26, 2003, Student's classroom teacher, ’
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