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School Division Name of Parent(s)
Division Sup'e;intendent Na.me of Chjld

Counsel Representing Local Education Agency Counsel Representing Parent/Child
(LEA)

Ternon Galloway Lee _ _
Hearing Officer Party Initiating Hearing

Hearing Officer’s Determination of Issue(s):

The hearing officer determined there were no procedural or substantive violations
of the eligibility and child study requirements with respect to the
School child study meetings on December 20, 2005, January 17, 2006.

The hearing officer determined that the School child study
committee failed to meet within ten (10) business days after receipt of the January 25,
2006 request for a child study meeting. The hearing officer then determined the
procedural error was harmless as it did not deny the child a free appropriate public
education (FAPE) or deprive the child of educational benefits and it did not significantly
impede the parents’ opportunity to participate in the decision making process regarding
the provision of a FAPE. Accordingly, the hearing officer granted no remedy to the
parent.

The hearing officer found the LEA satisfied notice requirements. Further the
hearing officer determined that the record showed the child was a child with a disability
and found eligible for special education and related services on May 16, 2006. The
hearing officer also determined the child had not been denied a FAPE.

Hearing Officer’s Orders and Qutcome of Case:

By order entered July 11, 2006, the hearing officer did not grant any remedy to the
parents for the reason(s) stated above.

This certifies that to the best of my knowledge I have completed this matter in

accqrdance with applic w. -
%me July 21, 2006

Signature, Hearing Officer Date

Ce: , parents
Dr. Judith Douglas, Virginia Dept. of Education
., Dir. of Special Ed., Public Schools
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Re: , by and through her parent(s)
V. Public Schools (LEA)

Child & Pafent(s):

Attorney for Parents: , Esq.
Local Educational Agency (LEA): Public Schools
- Public Schools Attorney: , Bsq.
Superintendent of LEA: t
Administrative Hearing Officer: Ternon Galloway Lee, Esquire
DECISION

L PROCEDURAL HISTORY

By letter dated April 26, 2006, received April 27, 2006, by the
Public Schools (hereinafter “LEA”) . (hereinafter “the
parent(s)/mother”) requested a due process hearing asserting the LEA violated procedural
and substantive mandates of the Child Find and eligibility provisions of the Individuals
with Disabilities Education Improvement Act of 2004 (hereinafter “IDEA/IDEA 2004%).
The hearing officer (hereinafter “H.0.”) held an initial pre-hearing conference on May 12,
2006, wherein the issues were determined to be:

(i).  Were there procedural or substantive violations of the eligibility and or
child study requirements? If so, what relief, if any, should be granted?

(). Was the child denied a free appropriate public education (hereinafter
“FAPE”)?

(iif).  Were the requirements of notice to the parent(s) satisfied?
(iv). Does the child have a disability?
(v).  Isthe child in need of special education and related services?
The H.O. also scheduled the due process hearing for June 21, 2006, and based on

discussions during the pre-hearing conference issued a scheduling order on May 15, 2006.



By order dated June 13, 2006, the H.O. issued an order regarding a motion raising
conflict concerns. Sﬁbseduently another pre-hearing conference was held wherein the
parties affirmed they had no concerns to the hearing officer serving. By order dated June
15, 2006, the HO found again the parties had no concerns to her serving as the hearing
officer, noted the changed location of the scheduled due process hearing, and deferred
ruling on the parents’ motion requesting the HO hear the issue whether the parents should
receive reimbursement for occupational therapy services. By that same order, the HO
granted the parties the option of submitting by June 16, 2006, written arguments on the
reimbursement issue. |

The due process hearing took place on June 12, 2006 and the HO’s decision is set
forth below.

The hearing officer notes any federal or state regulations not impacted by the
mandates of IDEA 2004 remain effective until changed by revised federal and state

regulations implementing IDEA 2004.

IL ISSUES
L Were there procedural or substantive violations of the eligibility and or child study

requirements? If so, what relief; if any, should be granted?
2. Was the child denied a free appropriate public education (hereinafter “FAPE”)?
3. Were the requirements of notice to the parent(s) satisfied?

- Does the child have a disability?

5 Is the child in need of special education and related services?
II. STATEMENT OF FACTS

1. , the child, attended Christian School



(hereinafter “ C”), a private school, during the 2005-2006 school year Tr. 30, 85.

2. The child’s overall school performance December 6, 2006 was passing and
she did comlplete the 2005-2006 school year as a kindergartener Tr. 33, Exh. P-8.

3. By letter dated and received becember 1, 2005, the parents referred their
child to child study Exhs. S-1, S-19.

4. Because the.parents referred the child to child study,

(hereinafter “ ”), chairperson of the child study committee at
Elementary School, contacted the mother by telephone on December 2, 2005 to schedule
" a child study meeting and complete the child study Referral Form. This form solicited
information from the parents about the child’s educational lﬁstory and problems Tr. 122,
Exh, S-2, S-5.

| 5.  Prior to December 2, 2005, had not had any conversation with the
pérents regarding a referral for child study Tr. 122. |

6. The parent did not indicate during the December 2, 2005 conversation with

that the child was having difficulty reading. Instead she expressed her main concern
was with her child’s writing. She also stated her child’s IQ was above average, and she
attended C, and excelled orally. Tr. 123-124; Exh. S-2, S-5. -

7 While conversing with the mother on December 2, 2005, offered to
schedule the child study meeting for December 6, 2006; however, due to a conflict in the
mother’s schedule, the mother was unable to meet on that date and the parties mutually
agreed to a child study meeting on December 20, 2005- the LEA’s next designated child
study meeting date Tr. 126.

8. The LEA did not have a signed release for the child’s records Tr. 136.



Because the child had no records in the public schools, the agency conducted no record
review prior to the Decerﬁber 20, 2005 child study meeting Tr. 129-130.

9. The parents’ written referral for child study stated they would make
available to the LEA a copy of their child’s complete  C school file Exh. P-1.

10.  The mother brought to the December 20, 2005 child study meeting some
writing samples from the child’s school work Exhs. P-9, P-10, Tr. 145. The mother also
reported the child had undergone a psychological evaluation but the report was
unavailable at the time. The mother also expressed her primary concern was her child’s
writing and the child’s need for accommodations in class fo be successful Tr. 127, 141-
142, 154-155.

;1 8 Because the committee determined more information was needed, to
include the report from the psychologist, which the parent indicated would be available thé
next day, and input from the child’s téacher, the committee scheduled a second child study
meeting for January 17, 2006. Exhs. S-7, P-5, Tr. 128.

Customarily a child study meeting is reconvened at a later date for the purpose of
gathering additional relevant information Tr. 138, 150.

12.  (hereinafter “ ), an educational diagnostician for the
LEA, served on thle December 20, 2005, January 17, 2006 child study committees. She
informed the mother at the December 20, 2005 meeting that the committee preferred she
bring the child’s teacher to the next meeting, but if she could not attend they would accept
a letter Tr. 139-40, 148-149.

13. (hereinafter “ ”) is a psychologist with the LEA.

She was a member of the January 17, 2006 child study team Tr. 152-153.



14.  Additional documentation presented by the parent for review at the January
17, 2006 meeting included a progress report, teacher comments, the completed parent
questionnaife and the psychological evaluation from Dr. dated December 14, 2005
Tr. 130-132, 154, Exhs. S-15, P-16.

15.  The January 17, 2006 child study meeting lasted about ninety (90) minutes,
three times as long as such a meeting normally lasts. Tr, 154. During that time, the
committee considered all documentation presented Tr. 132-133, 142-143.

16.  The child study committee discussed the visual concern raised in the
teacher’s written comment. Although the teacher comments/suggested the child was
having focusing problems as well, when the committee inquired about it, the mother was
not receptive to discussing any focusing problems Tr. 155.

17. = The committee also discussed Dr. I‘s report dated December 14, 2005,
and accepted all provisions of it except his finding/conclusion that there were significant
discrepancies between the child’s verbal and non-verbal IQ scores. The committee
rejected Dr. >s finding because it found all IQ scores were in the average ral{ge Tr.
143, 157-8, Exh. S-15. The committee determined next there was no need for further
testing because the child’s ability and achievement were commensurate Tr. 144, 156-158.

18.  After considering Dr, *s finding that “significant weaknesses were
noted on non-verbal tasks that measured eye/hand coordination and visual motor
integration with pencil and paper tasks,” the child study committee determined an
evaluation was not necessary because the committee had an adequate picture of the
problem and could implement additional accommodations to adequately address them Tr.

158-160. The committee determined a referral to the 504 committee was appropriate



pursuant to section 504 of the Rehabilitation Act 1973. Exh. P-12.

19. The ﬁarenis rejected the child study committee’s decision to refer the
matter to a section 504 committee and requested another child study team or
mediation/due process. Exh. P-19.

20. Wriﬁng letters and names backward can be a characteristic of dyslexia but
not necessarily Tr. 162.

21.  Although it is uncommon for the LEA to reassign a child study committee ,

(hereinafter “ ), Director of Special Education for the LEA,
granted the parents’ request to do so. Tr. 230-232. |

22. then assigned another child study committee at

Elementary School to review the parents’ concerns about their child Tr. 230.

23 (hereinafter “ ’) is chairperson of the child
study committee at Elementary School Tr. 172-173. She completed the child
study referral form, for the Elementary School child study committee with the

mother over the telephone to begin the second child study process. During the telephoﬁe
conversation, the mother stated the child was having trouble with reading and math, and
she had concerns about her child’s performance in kindergarten and an independent
evaluation suggeslted her child was dyslexic and dysgraphic. Exhs. P-23, 24, Tr. 175. The
parent subsequently completed and submitted a parent questionnaire for the February 28,

child study meeting. Exh. P-24, Tr. 191.

24.  OnFebruary 21, 2006, school psychologist for Elementary
School, (hereinafter « ”), contacted the mother by telephone and
scheduled the February 28, 2006 child study meeting at Elementary School.



In preparation for the meeting he gathered the information obtained as a result of the prior
child study committee meetings on December 20, 2005, and January 17, 2006. Tr. 193.
Additional documentation presented at the February 28, 2006 meeting included parent

questionnaire completed for the February 28 2006 meeting and work samples from the
entire class brought by the teacher. Tr. 194-95.

25, The February 28, 2006 committee considered everyone’s comments and
referred the child for a medical evaluation, completed March 14, 2006 and an occupational
therapy evaluation Tr. 195-196, Exh. S-37.

26.  After the February 28, 2006 child study meeting, the parent prdvided

with a second report or supplement to Dr. ’s réport. It was reviewed by
and provided to the occupational therapist. The second document did not alter
his opinion regarding the requested occupational therapy evaluation Tr. 200-201, 204.

27.  OnMarch 27, 2006 the parent inquired about the iength of time it was
taking to schedule the occupational therapy evaluation and provided available dates to
schedule the evaluation Exh. S-43, ‘

28. (hereinafter ¢ ”), an occupational therapist with Infinity
Rehab, performs occupational therapy evaluations for children within the jurisdiction of
the Public School System Tr. 218.

29. received the referral for the occupational therapy evaluation on
March 1, 2006 and she began the evaluation on April 17, 2006 by conducting clinical
observations and standardized testing of the child. She concluded the classroom

observation portion of the test on April 24, 2006. Tr. 218-19.

30. Standardized tests administered included visual motor skills and visual



perception skills tests, which showed the child functioning just below average in those
tested areas Tr. 223.

31. The Occupational therapist also administeréd on April 17, 2006 the
Southern California Test of IRight—Leﬂ Discrimination. Results also showed the child
functioning just below average Tr. 222.

32. The results of the Gardner Reversal Frequency Test, which was also
administered on April 17, 2006, however, showed the child’s functioning was significantly
delayed in the same areas Tr. 223.

33.  Prior to completing the classroom observzl-ltion portion of the occupational
therapy evaluation, conversed with the child’s mother and teacher, who collectively
expressed concerns about 1) the child reversing letters or numbers and 2) the need to
provide accommodations for the child to pomple.te writing assignments Tr. 220.

34.  While performing classroom observation portion of the occupational
therapy evaluation, also spoke with the child’s teacher while observing the child
participating in a group activity and/or transitioning between activities Tr. 219-220.

35.  Although it normally takes two (2) weeks to complete the written
occupational therapy report, prepared it in 2 days to accommodate the parent’s
request to exp‘edit.e writing the report Tr. 221-222.

36.  The parent’s independent occupa_tional therapy evaluation, completed May
11, 2006, deferred to testing conducted by and reported ’s April 24, 2006
occupational therapy evaluation Tr. 223-224.

37.  OnMay 16, 2006, the eligibility team determined the child was eligibility

for special education and related services Tr. 198, Exh S-9.



38.  An occupational therapist is not trained to diagnose dyslexia. Medical
records do not support a diagnosis of dyslexia Exh. P- Tr. 224, 229. 4

39, Although parent’s December 1, 2005 letter indicates child having problems
reading, Dr. ’s report indicates child’s reading is average S-15.
IV. APPLICABLE LAW AND ANALYSIS
A.  Referral for Evaluation or for Child Study
Addressing a referral for evaluation, 8 VAC 20-80-52 Al provides the following:
All children, aged 2 to 21, inclusive, whether enrolled in public
school or not, who are suspected of having a disability, shall be
referred to the special education administrator or designee, who
shall initiate the process of determining eligibility for special education
and related services.

1. Referrals may be made by any source, including a
parent,....

8 VAC 20-80-52 Al.
Concerning a referral for child study, 8 VAC 20-80-50 in pertinent part states:
A child study committee shall be established in each school to review
records and other performance evidence of the children referred |
through a screening process, ..., the parent or parents ....

a. All referrals to the child study committee shall be
made to the principal or designee.

8VAC 20-80-50 C3.

1. Oral Referral
The mother testified she contacted Elementary School October,
2005, by telephone and spoke to someone about problems her child was experiencing in

kindergarten. The mother does not know to whom she spoke but contends the telephone



