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CASE CLOSURE REPORT

Public Schools
School Division Name ofParent(s)

Division Superintendent Name of Child

. . -
Counsel Representing Local Education Agency
(LEA)

Counsel Representing Parent/Child

Ternon Galloway Lee
Hearing Officer

. ..hrent
Party Initiating Hearing

Hearing Officer's Determination of Issue( s):

On the issue of whether the LEA erroneously found the child ineligiblefor special
education and related services during its previous evaluation on or about December 10,
2004, the hearing officer (HO) determined that the eligibilitydeterminationwas seriously
flawed and therefore invalidated. The HO then ordered the LEA, pursuant to the decision
and order, to determine the child's eligibilityagain.

On the issue of whether the LEA administered appropriate testing to determine the
child's eligibility,the HO found (i) the LEA failed to consider existingevaluation data and
infonnation ftom varied sources in determiningthe child's eligibilityand (ii) the parent
prevailed on the issue.

The HO found the LEA satisfiednotice requirements. Further the HO determined
that the record showed the childwas a child with a disabilityand that the LEA was not
providing the child with a FAPE.

Hearing Offi~' s Orders and Outcome of Case

By order entered August 24, 2006, the HO ordered the LEA to reconvene the
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appropriate team/committee to determine the child's eligibilityfor special education and
related services and to consider, consistent with the decision, infonnation trom varied
sources. .

This certifies that to the best of my knowledge I have completed this matter in

accordance with applicablnl~w.

~~CLy~~er18,2006
Signature,HearingOfficer Date

Cc: Dr. Judith Douglas, VirginiaDept. of Education
, Dir. ofSpeciaI Services for

, Parent
, Esq.

Public Schools
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VIRGINIA STATEEDUCATIONALAGENCY

Re: h h"sparent(s),
(LEA), by and throug I Public Scho.olsv.

CbUd & Parent(s):

Attorney for Parent(s):

LocalEducational Agency(LEA):
. .

Public Schools

Public Schools Attorney: I, Esq.

.Superintendent of LEA:

Administrative Hearing Officer: Ternon Galloway Lee, Esquire

DECISION CORRECTING CLERICAUfYPOGRAPffiCAL ERRORS

It appearing to the hearing officer that certain clerical/typographical errors were
made in the decision issued in this matter on August 24,2006. Accordingly, the hearing
officer orders .that the decision of August 24, 2006, be and same is hereby amended to
make the following clerical corrections.

Where Correction Made in the Decision Correction Made

1. Page 2, 3MParagraph
-

Change order dated July 6,
2006, to order dated July
7;2006 ;"
Change July 14, 2006, to July
10,2006
Change's received to

received

Change reevaluating group to
reevaluation group
Change of to or
Change's to. 's

Enter Nunc Pro Tunc August 24, 2006.

~2J!JMJeh) "
HEARINGOFFICER - - 7 vU(Q

Date September 18, 2006

.I

2. Page2, 4thParagraph

3. Page 7, Statementof Facts 16and 17

4. Page 8, Statementof Fact 19

5. Page9, Statementof Fact23
6. Page 9, Statementof Fact27



AUG2 8 Z006
VIRGINIA STATE EDUCATIONAL AGENCY

Re: , by and through his parent(s),
v. - Public Schools (LEA)

Child & Parent(s):

Attorney for Parent(s):

Local Educational Agency (LEA): Public Schools

Public Schools Attorney: , Esq.

Superintendent of LEA:

Administrative Hearing Officer: Temon G1\llowayLee, Esquire

DECISION

I. PROCEDURAL HISTORY!

By request for due process hearing dated June 5,2006, received by the

Public Schools (hereinafter "LEA") (hereinafter

"parent(s)"/"mother") requested a due process hearing asserting the LEA erroneously

found (hereinafter "child" or "student") ineligible for special education

and related services and sufficient assessments were not undertaken to determine eligibilty.

The hearing officer (hereinafter "H.O.") held an initial pre-hearing conference on June 19,

2006, wherein the issue was detennined to be the following:

1. Whether the LEA erroneously found the child ineligible for
Education and related services prior to 2006?

2. Whether the LEA administered sufficienttest during the evaluation process?

1Throughout the decision the following abbreviations will be used:
Exhibit Exh.
Transcript Tr.
Exhibit for LEA Exh. S
Exhibit for Parent Exh. P
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The H.G. also scheduled the due process hearingfor July 10,13, 2006, and based-on

discussions during the pre-hearing -conferenceand subsequent conference issued a

scheduling order. By letter dated June 20,2006, the parent waived the resolution session.

By motions submitted to the hearing officer on June 21, 23, 2006, counsel for the LEA

asserted the parent's due process request was insufficientlypled. Counsel's June 23,2006

motion also moved to dismiss the due-processrequest on grounds that the

parent had previously agreed on December 10, 2004, to terminate the LEA's provision of

special education and related services to the child. The hearing officer held a subsequent

pre-hearing conference on June 23, 2006, and based on discussions during the conference

granted the parent until July 5,2006 to respond to the LEA's motion to dismiss on

grounds other than the sufficiencychallengeand issued orders dated June 28, 2006, and

June 26, 2006. By order dated June 26, 2006 found the parent had sufficientlypled her

due process request/complaint. The hearing officer issued an amended order correcting a

typographical error and matter regarding the date of receipt of the due process request.

By letter dated July 5,2006, the LEA waived the resolution session also. On July

6, 2006, a third pre-hearing conference was held, to discuss among other matters, the

order of witness testimony at the scheduled due process hearing and the motion to dismiss

After receipt of the parent's response to the LEA's motion to dismiss on grounds

other than sufficiencyof the complaint, the hearing officer entered an order dated July 6,

2006, denyingthe LEA's motion to dismiss.

The due process hearing was held on July 14, 2006. By joint motion the parties

requested an extension in time for the decision due date to allow time for submission of

written closing arguments. The hearing officer found the extension in the best interest of
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the child and extended the due date of the decisionto August 24,2006.

The HO's decision is set forth below.

The IDEA 2004 was signed into law on December 3, 2004. With the exception of

some elements of the definitionof "highlyqualifiedteacher," which took -effecton

December 3,2004, the provisions of IDEA 2004 became effective July 1,2005 (the

"Effective Date"). Concerning this administrativedue process proceeding, where the

events occur before the Effective Date, IDEA 1997 and the implementing regulations

apply. Obviously, concerning events occurring on or after the Effective Date, the IDEA

2004 applies. In this event, any federal and state special education regulation not

impacted by the Act remains in effect until newlyrevised federal and/or state special

education regulations are implemented. Newly implemented federal regulations become

effective October 13, 2006.

II. ISSUES

1. Whether the LEA erroneously found the child ineligiblefor special
education and related services during its previous evaluation on or about
December 10, 2004?

2. Did the LEA administer the appropriate test to determine the child's
eligibility?

ill. STATEMENT OF FACTS

1. The LEA found (hereinafter" ") had a speech and

language impairment and he was found eligiblefor special education and related services.

Pursuant to his individual educational program (hereinafter "IEP") in 2000, he received

speech and language therapy twice a week for twenty minutes. Tr. 165-66, Exh. 8-2.

2. (hereinafter "parent" or "mother") withdrew
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trom the LEA sometime in 2000, and enrolledhimin private school. The parent

reenrolled the child in the LEA July, 2003. Tr. 165-66.

,s reenrollment in the LEA, the parent did not provide the LEA3. Upon

win an IEP trom the private school and the LEA assumed was ineligible for special

education and related services. Tf. 167.

4. Upon reenrollment was generallyscreened in the area of height,

weight, speech, language and motor function. No concerns in those areas were detected

and was not referred for further screeningto determine if he was in need of special

education and related services. Tf. 168.

5. The LEA did not reevaluate for special education and related services

upon his reenrollment. Tr. 168.

6. The parent referred the child to child study on May 21,2004, expressing

concerns that the child needed additional time to complete educational tasks. Exh. P-4, S-

1.

7. The ensuing child study meeting was held on June 1, 2004, wherein an

intervention plan was developed to give the child more time to complete educational tasks,

to allow child to take home some tests to complete them, and to allow child to request

trom teacher "peer" notes as needed. The child study meeting was to be continued to

sometime in September 2004; however, the committee did not meet again until October

14,2004 of the 2004 -2005 school year. Exhs. P-4. S-1.

8. was a seventh grade student in the LEA during the 2004-2005 school

year. Tr. 132.

9. At the October 14, 2004 child study meeting, the committee considered,
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among other infonnation, the parent's concern that the child needed additional time to

complete educational tasks and the child's grades in four subjects ranging trom "A' to "F."

The committee recommended a speech and language evaluation. Exh. S-I.

10. (hereinafter" "), speech therapist, conducted the

speech and language assessment on November 18,2004, and November 23,2004. She

administered the ClinicalEvaluation of Language Fundamentals, Third Edition (hereinafter

"CELF 3") which is a standardized language assessment that tests expressive and

receptive language skills. Exh. S-2, Tr. 88-89.

11. The CELF 3 included 3 subtests in the area of receptive language. Those

three subtest were Concepts and directions, Listening to paragraphs, and Semantic

relationships. It also included 3 subtests in the area of expressive language. Those 3

subtests were Fonnulated Sentences, Recalling Sentences, and Sentence Assembly.

received a score of 104 on the receptive language portion of the CELF 3 and a score of

106 in the expressive language area. His total CELF 3 score was 105. Both his subtests

and total score were in the average range of85 - 115.Exh.S-2.

12. An infonnal articulation test, which is an acceptable means of initially

testing a child's articulation, was also administered on the CELF 3 and , was found to

have no articulation errors and was found to be 100% intelligibleto unfamiliar listeners.

Tr. 89-90.

13. The CELF 3 testing and results are valid and reliable. Tr.94-95.

14. 's Civics teacher for the 2004-2005 school year was 'If

often did not complete and turn in many homework, project and notebook

assignments to his civics teacher even after being given an extension on the due date of
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these assignments. At times, some assignmentswere submitted late. He was also not

organized in his civics class. Tr. 119-2D, 122. received the following report card

grades in 's class during the 2004-2005 school year.

1st 6 week B
2nd6 week D
3rd6 week C
Semester 1 Average C
4th6 week C
Sth6 week B
6th6 week F
Exam F

Semester 2 Average D
Final Average D

Exh. S-13.

15. ,S 7thgrade language arts teacher was (hereinafter

"
'''). In language arts, was not organized. Often he did not turn in

assignments even after being given additional time to submit them. On other occasions, he

submitted assignments late. Tr. 128-29. received the following report card grades in

her class for the 2004-2005 school year.

1st6 week C
2nd6 week D
3rd6 week C

Semester 1 Average C
4th6 week D
5th6 week F
6th6 week F
Exam F

Semester 2 Average F
Final Average D

Exh. S-13.

16. was taught 7thgrade science by !.(hereinafter
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"
") in an inclusion class during the 2004-2005 school year. Tr. 132, 138. He

therefore had the benefit of being able to receivehelp from two teachers during his science

class. Tr. 138-40. had difficultycompletinghomework assignments. He also did

not always turn in notebook a~signmentswhichadversely affected his grades because

turning in the notebook was the equivalentof a test grade and because quizzes and tests

were compiled from information in the notebook. When given additional time tQturn in

assignments often, he did not submit them. Tr. 133,35. received the following

report card grades for science during the 2004-2005 school year.

1st6 week F
2nd6 week C
3rd6 week F

Semester 1 Average F
4th6 week F
5th6 week F
6th6 week F
Exam F

Semester 2 Average F
Final Average F

Exh. S-13, Tr. 138.

17. (hereinafter ,. I') taught math during the 2004-2005

school year. considered math a strength of Tr. 145. failed to turn in

assignmentson a regular basis and even when given extra time to complete assignments,

he often did not turn them in. Tr. 142-43. received the following report card

grades for science during the 2004-2005 school year.

18t6 week A
2nd6 week B
3rd6 week B
Semester 1 Average B
4th6 week C
5th6 week F
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6th6 week D
Exam F
Semester 2 Average F
Final Average C

Exh. S-13.

18. On October 18, 2006, the LEA commenced the process to reevaluate

by notifying the parent and obtainingthe parent's permission for to be

evaluated in speech and language. Exh. S-5.

19. A group on October 18, 2004, consistingof the parent,

(hereinafter" "), school administratoror designee; (hereinafter

"
", special education administrator; (hereinafter" "), school nurse;

and (hereinafter" "), the school psychologist recommended a speech

and language assessment. (hereinafter the aforementionedgroup will be referred to as the

"reevaluating group"). The reevaluation group explained that its reason for

recommending the assessments was the childwas last in the LEA in 2000 and had an IEP

for speech/language. The child was withdrawn and attended a private school and is now

back and his speech skills need to be re-assessed. The reevaluation group also noted the

child can become anxious about meeting new people. Exh. S-5.

20. The October 18, 2004 reevaluation group did not identify specific records

reviewed. Exh. S-5.

21. By notice dated November 18,2004, the LEA scheduled an eligibility

meting for December 10, 2004. Although did not receive special education and

related services upon his reenrollment in the LEA in 2003, the notice of the eligibility

meeting stated the purpose of the meeting was to determine ,s continued eligibilityfor

specialeducation and related services. Exh. S-7.
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22. The eligibilitycommittee consistingof (hereinafter

"
"), special education administrator; , principal or designee;

(hereinafter " "), regular education teacher; parent; and , speech therapist

recommended be terminated from specialeducation and related services because (i)

current assessments indicate that all language skillsare average and (ii) at this time,

does not demonstrate any delays in communicationskills. Exh. 8-9.

23. The eligibilitycommittee did consider the CELF 3, administered November

18,23,2004, the child's hearing, input from teacher reports indicating child did not

complete long term assignments and there was no evidence of speech of language

problems. The committee also considered parental input expressing the child needed

speech services and had made a smooth transition back to the LEA. The parent also

expressed concerns about school building safety. Exh. 8-9, Tr. 153.

24. The eligibilitycommittee did not consider any developmental,

psychological, sociological and medical assessments of . Exh. 8-9.

25. On December 10, 2004, the LEA presented the parent with a prior notice

proposing to terminate the provision of special education and related services for

The notice's explanation for the proposal was testing results regarding the child's

communication skills were within normal level. The notice also stated no other options

were considered and referred the parent to the reevaluation report. Exh. S-10.

26. December 10,2004, the parent gave written consent to the termination of

specialeducation and related services for .. Exh. 8-12.

27. The LEA represents ,s special education and related services were

terminated December 10, 2004. Exh. 8-12.
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IV. APPLICABLE LAW AND ANALYSIS

Child Find/Child StudyA.

Because the parent had conceIiIsabout ,s speech and his need to have extra

time to complete educational tasks, she referred for child study on May 21, 2004. :--

Exh. P-4.

The LEA acted on the referral by establishinga child study committee and

convening an initial meeting on June 1, 2004. The June 1, 2004 ~hild study committee

was made up of ~lassroom teacher , identified as a specialist; the parent

who was also the referring source; . ) classroom teacher; a visiting teacher; the

school psychologist; and . The hearing officerwas unable to detennine from the

document submitted at the hearing what committee member.was the principaVdesignee.

The hearing officer further notes that applicableregulation 8 VAC 20-80-50(3) requires

the principalor designee attend the child study meeting. Exh. P-4.
.

The .June 1, 2004 child study committee made recommendations that would be

implemented~nthe general education of which consisted of an intervention 'plan that

would (i) allow more time on tasks such as tests and class work (ii) allow the child to

take home some tests for completion, and (iii) permit the teacher to request peer notes for

the child as needed. Exh. P-4.

Although the committee also agreed on June 1, 2004, to a follow-up meeting in

, September,2004, the subsequent meeting actuallytook place on October 14, 2004. Exhs.

S-l, P-4.

.
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The Oct-ober 14, 2004 child study committee consisted of. , principal or

designee; , classroom teacher; , specialist; , school social worker; the

parent and referring source; .,occupationaltherapist; and

regular education teachers; and the school psychologist~ The hearing officer finds the. .
'-

required committee members did make up the childstudy committee on October 14, 2004.

After considering the parent's input regarding the child's need for more time to

complete tasks and reports ITomthe child's teachers, the October 14, 2004 child study

committee referred for a speech and language evaluation. Exh. 8-1.

On October 18, 2004, the reevaluation group recommended an identical evaluation

for what was described as determining if continues to be eligible for special education

and related services.

The hearing officer examines below the reevaluation/evaluation process, the

eligibilityprocess, and the decision to terminate eligibility.

A. EvaluationlReevaluation Requirements

8 VAC 20-80-54 F2 provides in pertinent part that as part of a reevaluation, the

LEA shall ensure that a group comprised of the same individuals as an IEP team, and

other qualifiedprofessionals, as appropriate, review the reason for the evaluation request

and existingevaluation data on the child. If the group detennines more data is needed,

the LEA must administer test and other evaluation material in accordance with 8 VAC 20-

80-54E. 8 VAC 20-80-54 F4.

1. Make-up of the Reevaluation Group
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On October 18, 2004, the LEA provided the parent a form titled "Poor Notice and

Parental Permission" which informed the parent that would be undergoing a

reevaluation for special education and related services. Exh. 8-5. The evidence also

shows that on October 18, 2004, the reevaluationgroup consisting of the parent,

, school administrator or designee; , special education administrator;

school nurse; and the school psychologist recommendeda speech and language

evaluation. Exh. 8-5.

For a child whose only disabilityis a speech-languageimpairment, a speech-

language pathologist is the special education provider that is required to be a member of

the group reviewing the reason for the evaluationrequest and existing evaluation data. 8

VAC 20-80-62 C 1 c.

The LEA's director of special education testified that was found eligible for

speech services. Tr. 147. Moreover, the October 18, 2004 notice to the parent indicates

that 's last IEP in 2000, was for speechllanguage. Exh. 8-5. The hearing officer,

therefore finds that as of October 18, 2004, 's only identified disabilitywas

speechllanguage and a speech-language pathologist was required to be a member of the

reevaluation group. The hearing officer notes that the reevaluation group did not include

a speech-language pathologist as required by 8 VAC 20-80-54F2 and 8 VAC 20-80-62C

nor did the child study committee who, arguably, could be considered a member of the

reevaluation group since the child study committee met only four days before the

reevaluation group and referred the child for a speech and language evaluation also. Exhs.

8-5, 1.

The LEA may contend that the speech pathologist was not a required member of
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