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INTRODUCTION

This matter came for hearing on October 5, 6, 7, 26, 27,

28, November 28, 29, 2005 and January 18, February 6, 13, 2006

in , Virginia, before a duly appointed hearing

officer. Present in person, in addition to the Hearing Officer

and Court Reporter, were the mother and father, ("Parents"),

Parents' counsel, Parents' Advocate ("Advocate"), Counsel

for the local educational agency ("LEA) and the LEA

Representative.

The due process hearing was requested in writing. The

request was received by the LEA on August 26, 2005 and this

Hearing Officer was assigned to hear the case on August 30,

2005.

Parents allege that their son, a special education student,

("Student"), did not receive sufficient rehabilitative services

pursuant to Section 504 of The Rehabilitation Act of 1973, as

amended, 29 U.S.C. Title 701 et seq., or a "free and appropriate

education" ("FAPE") pursuant to federal special education law,

the Individuals With Disabilities Education Act ("IDEA"), 20

U.S.C. 1400 et seq., and the regulations at 34 C.F.R. Part B,
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Section 300 et seq. Parents have filed a due process hearing

request to contest the LEA's failure to evaluate their son

and failure to conduct certain procedures required by IDEA.

Ultimately, Student's placement was changed in response to

dLsciplinary offenses that occurred on April 22, 2005. Student

was charged with possession of marijuana and with possession

of drug paraphernalia.

Parents allege that the LEA violated the tlChild Findtl

initiative of IDEA and Section 504 of the Rehabilitation Act

of 1973, as amended. Parents allege that the LEA failed

to fully evaluate their son's needs at the eligibility

determination. Parents allege that the LEA committed certain

substantive and procedural violations, contrary to IDEA

requirements, by virtue of which their son has been denied

a FAPE. The cumulative effect of the omissions, Parents allege,

directly caused the LEA's inability to address their son's

academic deficits and to control their son's behavior at

school.

Parents, by counsel, assert that the LEA wrongfully failed

to convene a manifestation determination review (tlMDRtI) upon

their son's absence from school in December, 2004, when he

attended a substance abuse prevention course for 18 days. Parents

contend that the 18 day absence was, in effect, a long-term

suspension and removal which should have initiated an MDR and

an individualized education program (tlIEP") review. The

omissions, Parents allege, were tantamount to a denial of their
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procedural due process rights: Parents were not notified of

the change of placement prior to removali parents were not

notified of their right to refuse placement and initiate due

processi a behavioral intervention plan ("BIP") was not created

and the IEP was not reviewed by a fully convened IEP team

contemporaneously with the change pursuant to IDEA requirements

at 20 D.S.C. 1415(k)(4)(A-B)i 34 C.F.R. Sec. 300.532 (a,b).

Parents further allege that if the LEA had strictly

adhered to the long-term removal procedure outlined by IDEA,

that their son's educational disability, which originates

from a medical diagnosis of attention deficit hyperactivity

disorder ("ADHD"), could have been managed in the home school

setting. Parents reason that the change of placement to an

alternative placement might not have been the IEP team's

eventual recourse if the LEA had complied with IDEA.

Regarding the IEP meeting of May 6, 2005, when change

of placement to a disciplinary environment was made, Parents

allege that numerous IDEA procedural defects occurred, resulting

in a denial of their right of parental participation in the

the development of their son's IEP, guaranteed tb them by the

IDEA. Further, Parents assert that they were denied their

due process right to representation at the May 6, 2005 IEP

meeting because their advocate was unable to attend.

Parent~ most compelling complaint is their assertion that

they were verbally threatened and intimidated by the presence

of a security guard who was asked to stand at the door outside

the conference room when the change of placement was made at
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the above IEP meeting. Parents assert, as rationale for the

LEA's overall management of their son's special education and

for the atmosphere of friction between these parties, that

the LEA is racially biased against them because they are

African-American. Further, Parents proffer the theory that

their son's change of placement decision was prompted by the

LEA's discriminatory practice of placing black special education

students into the disciplinary setting after unjustly removing

them from this predominantly white school district.

Parents maintain that the LEA's bias against their family

caused a progression of events, and, ultimately, the placement

decision on May 6, 2005 after which their son was required

to attend Academy, an alternative school,

prior to his re-entry into his home school on January 27, 2006,

after the long-term suspension.

Parents contend that they were fearful of the LEA to

the extreme that they believed that they could be charged with

truancy if they did not consent on May 6, 2006. Fear, threats,

and a general sense of foreboding, Parents assert, negated

their consent to the change of placement. Parents allege,

therefore, that they did not freely consent to the change

of placement decision that occurred on May 6, 2005.

Specifically, Parents have requested as relief the

following educational services: one-on-one tutoring by a trained

ADHD tutor; monetary reimbursement for the private tutor;

meetings occurring twice weekly with a school psychologist

to address their son's feelings of discrimination by the LEA;
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remediation for all subject areas; one-on-one special education

training for Parents and for their son; Student's teachers

to be trained in working with children with ADHD and training

which is to be approved by Parents' advocate; Parents request

that Student's IEP team have diversity training.

As monetary reimbursement for this Student's claim,

Parents request private tutoring services, attorney's fees,

and advocacy fees.

FINDINGS OF FACT

This Hearing Officer makes the following findings of fact:

1. The Student was born on April 19, 1990. (Parents'

Exhibit, "PE", C-19)

2. The Student was found eligible for special education

services through Public Schools ("LEA") on September

30, 2004 under the ORI model or "Other Health Impaired."

(PE/C-19)

3 . This Student qualified for accommodations for ADHD

pursuant to Section 504 of the Rehabilitation Act of 1973, as

amended. (PE/C~19)

4. The Student's academic history in this district was

uneventful until his 8th grade year. Through seventh grade,

academics were "okay" and he did not act out at school, "only

at home." (PE/A-1)

5. Behavior problems began for this Student in October

or November, 2002. (PE/A-1)

6. Student's academic career changed drastically in

eighth grade. The Student failed all of his subjects and
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his report card reflects that he was retained. (PE/B-1)

7. Although the Student failed eighth grade, quarterly

grades demonstrate some sporadic progress with a range from

a "B" in Band, to some "C's" and "D's", and many "F's."

(PE/B-1)

8. Written comments to Parents on the eighth grade

report card indicate that the Student's lack of academic

progress was attributable to "inattention in class" (3 teachers

commented), "doesn't prepare satisfactorily" (2 teachers

commented), "lacks organization" (one teacher commented), and

"class participation" (one teacher commented). The thrust of

the remarks could suggest ADHD causation. (PE/B-1)

9. This Student has tried many medications since third

grade to treat his ADHD, reported his Parent. (PE/B-2)

10. In a letter to the LEA dated August 4, 2004, Student's

father stated that he had struggled to i'stay on task" in the

2003-2004 school year. (PE/B-2)

11 . Except for eighth grade, Parent asserted that Student

has made the honor roll at least once each year since he began

middle school. (PE/B-2)

12. During the summer of 2004, Student attended

Academy where he received a "C+" in Math 8/Pre-Algebra,

a "B" in Science, and a "C-" in Military Science. (PE/C-18)

13. Citing Student's inability to focus or concentrate,

the s~mmer school teacher urged the LEA to evaluate Student

for IDEA disability upon his return to school. (PE/C-17)

14. In the letter witten by student's father to the LEA
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on August 4, 2004, he referred to his son's "disability beyond

Attention Deficit" and requested Student's evaluation for

Section 504 and an IEP. (PE-B-2)

15. Student's father related that his son's classroom

behavior has never been a "significant issue" for this. child.

(PE/B-2)

16. Student's eighth grade retention was waived and he

was promoted to ninth grade in his home school district.

(PE/B-3)

17. In spite of retention into eighth grade, Student

passed all Grade 8 SOL's except for his English:Writing which

he missed by four points. (School Board Exhibit "SBE"/F-25)

18. The first meeting held to determine Student's

eligibility for IDEA was on August 12, 2004 which was

before the beginning of ninth grade at the LEA. (PE/C-1)

19. In addition to IEP team members, Student'~ mother,

father, and Student attended the above meeting. Parents agreed

to the evaluations to be used to determine Student's IDEA

eligibility and IEP. (PE/C-4)

20. Initial evaluation of Student for IDEA identification

included educational assessment, medical evaluation, and

sociocultural evaluation. A psychological evaluation was not

undertaken by the LEA to determine eligibility. (PE/C-5)

The LEA performed an academic record review to accomplish

educational assessment.

21 . In lieu of psychological evalu~tion, the LEA

relied upon "parent student input; review of historical
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records; review of documentation of private doctors and

private schools." (PE/C-7) Both parents signed off on the

consent to evaluate forms for student.

22. Parents now assert that they disagree with the scope

of testing used to evaluate their son's special education needs.

Parents' testimony that they did not understand that they could

request more testing is not credible. The eligibility notes

are straightforward regarding the extent of evaluation. Parents

are intelligent, articulate, and college educated. Parental

consent to the eligibility process and to the scope of

LEA evaluation of Student's disability was competently

given by the Parents. (PE/C-4)

23. On August 12, 2004, Student's educational record

contained correspondence from his medical doctors dated

June 11, 2003, August 13, 2003, January 5, 2004, March 22, 2004,

and May 24, 2004. (PEJA-1 to A-4) Review of these medical

reports was adequate to provide medical, physiological and

mental health information to the eligibility committee.

24. Medical notes through August, 2003 indicate that the

parents did not believe that Student's school behavior was

a major issue. Medical visits were meant to adjust Student's

attitude and to somehow make Student more receptive to doing

daily school work. Student's mother described his attitude

as lIoccasionally nasty and frequently defiant." (PE/A-1,2)

25. Letter from medical doctor dated June 11, 2003 stated

purpose of medical visit was to provide behavioral management

at home. Student, then 13, was described as having lIexcessive
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anger, short attention span, possible depression, poor self

motivation, and excessive moodiness." Parent stated to the

medical doctor: He does not act out at school, only at homa.

student was prescribed medication to control his impulsivity.

(PE/A-1)

26. student's mother denies that she told Student's medical

doctor that Parents believed the medication to be "far more

expensive than they could afford" ($6.00 daily). Correspondence

from medical doctor dated August 13, 2003 indicated that the

primary reason for the visit was "to explore alternative

pharmacologic and behavioral approaches" with Student and his

Parent. Although Student's overall behavior had improved,

Student began a new regimen of medications because Student

seemed uneasy about schoolwork. The medical doctor and family

concluded that "distractibility and attention span" were the

"primary" issues at school. (PE/A-2)

27. At the time when a "trial" of medications was

recommended by the physician to treat Student's inattention

and distractibility, Student was "regarded well by parents,

peers, and teachers." He was "less angry" and "more appropriate

at home and with friends." Student and his doctor were concerned

about Student's distractibility at school, but school had

not yet begun. (PE/A-2)

28. Follow-up with this doctor was scheduled to occur

in six weeks. Student and his mother were to confer regularly

by telephone to monitor the new prescription. The doctor

questioned whether an extra morning dose would be required
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for Student. There were no new medical reports until
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January 5, 2004. (PEIA-2)

29. The next medical report dated January 5, 2004

begins to describe difficulty at school and at home. The report

indicates the necessity to return to Strattera because the

trial medication was "ineffective at the present dose." The

doctor mentioned cost of the drugs to be a factor in his

consideration: He referred to Parents' change of insurance

to pay for the original drug. ~PEIA-2)

30. On March 22, 2004, a medical doctor reported

seeing Student for another follow-up visit. Student, who

was then nearly 14 years, is described as having ADD, episodic

dyscontrol and a "possible depression." Student reported

sleeping and eating satisfactorily. Student stated that,

academically, he waS doing better in school "for a while"

until recently, then events became "worse." The medical

doctor noted that the improved grades occurred while

while Student was on medication. Academic decline, the

medical doctor stated, "... probably coincides to the period

during which he was taking the Strattera. His d~cline

probably coincides with a reduction in his dose regularity."

Further, Student admitted that he does not "usually" take

any medication. (PEIA-2)

31 . Student's refusal to take the medication was an

ongoing, major problem. The March 22, 2004 medical report

indicates that the doctor assisted Student's mother to

get Student to take the medication which was prescribed to
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treat Student's distractibility: A seven day pill holder

was suggested; Student's mother was requested to alter

her morning schedule to ensure that Student ate before taking

his medication. Again, the doctor stressed dosage regularity.

(PE/A-3)

32. Early reports regarding Student's mental status

depicted a teen who rebelled most at home: He was "defiant and

angryU at home yet nsometimes he got his homework done.n

Student experienced a npoor attention spann at school,

but he was able to participate meaningfully in band, a class

he seemed to like. Student claimed he had nfew friends,n yet

his extracurricular pursuits proved that he was respected by

superiors and peers: He earned a Scouts' life badge and was

working toward becoming an Eagle Scout when the report was

written. (PEJA-2)

33. The March 22, 2004 report to the LEA alluded

to the termination of Student's counseling services and urged

Parent to nreturn to that program.n Follow-up was scheduled

to ensure that the family had complied with recommendations

to resume counseling and to monitor behavior modification

medications. (PE/A-3)

34. During medical appointments, the physician provided

complete physical examinations to Student and no changes were

noted. (PE/A-1 to A-4)
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35. The medical report of May 24, 2004 describes

medical treatment for attention difficulties and a "possible"

depression. Student's mother now describes his school situation

as "struggles, inattention and not caring." At that time,

student was passing two subjects (Art and Band) and failing

in three others. Student's mother, at times, vacillated in

reports to the medical doctor regarding Student's school

situation: "Sometimes (Student] did his homework, hadn't been

been in trouble and had no behavior problems at school."

student's mother reported that he was "moody and withdrawn"

at horne,.but his extracurricular pursuits contradicted

that assessment of his demeanor: Student was still working

toward his Eagle Scout badge. (PE/A-4)

36. The medical report dated May 24, 2004 does not provide

any requested data from the parent regarding the monitoring

of Student's medications or the physician's referral for Student

to receive regular mental health counseling. At the prior

appointment, March 22, 2004, the doctor had indicated

to Student's mother that she seek regular counseling and

that she provide medication follow-up data in order to

stabilize Student's medicatiops. The medical doctor stressed

these concerns as a primary component for consideration in the

treatment of Student's ADHD. (PE/A-2, A-4)

37. The last report to the school requested follow-

up by the family in August, 2004 but the next medical letter

to the educational record is dated April 25, 2005.

38. The medical doctor agreed with the decision
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to send student to a summer session at military school, "a

highly disciplined environment," though Student was not

thought to have behavior problems at school. (PE/A-4)

39. After the summer session at military school, the

Parents became convinced that Student's school distractibil~ty

was attributable to "disability beyond attention deficit."

Parents demanded a Section 504 Plan and an IEP because of

their belief that Student had failed eighth grade because of

the LEA's failure to address Student's ADHD. Parents appear

to have been motivated by the cavalier statements made to them

by the military school teachers regarding causation for Student's

eighth grade failure. (PE/B-2)

40. Without extensive review by a collegial team of

educators convened for the purpose of IDEA eligibility, it is

not appropriate for a single individual to promote a particular

special education strategy. To do so, is not in keeping with

the spirit of IDEA. As any responsible educator will inform

a parent who requests segmented input into an IEP, classification

of a student or modification of the IEP, without contribution

from the entire IEP team, places the proverbial cart before

the horse: An IEP team must be convened to consider the student's

whole presentation to the committee. (PE/C-17)

41 . Although the military school teacher wrote, ~n good

faith, to Student's home school in order to "help" the student,

the military school teacher's comments to the Parent went way

beyond the suggestion that the LEA evaluate Student for IDEA.

Comments made by the military summer school teacher appear' to
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be based upon the unfair presumption that the LEA had not

properly educated this Student. Parent's letter dated August

4, 2004 reflects the fact that the military school assessed

Student, without having access to a properly convened IEP team,

and misinformed the Parents about student's special education

status. Parent's letter to the LEA states as follows:

"The teachers at [Military Academy] assessed
's [Student's] condition as a disability beyond

attention deficit. They recommended he work with a
resource teacher with an Individual Education Plan."
(PE/B-2)

42. In fact, the military school teacher's letter to

the LEA does not actually say what the parents seem to have

inferred from the summer school: Correspondence from the

summer school teacher notes only that inattention is

Student's problem and that Student will achieve his full

potential only after his distractibility has been addressed.

(PE/C-17) These issues were identical to the concerns raised

by student's parents, by his medical doctors, and by his eighth

grade teachers. (PE/B, G-6 to G-12)

43. Upon Student's return to the LEA in ninth grade, the

student was evaluated promptly and found eligible for IDEA

classification as "other health impaired" ("OHI"). (PE/C-7)

44. The eligibility committee characterized the basis

of Student's disability as "ADHD [which had] negatively

[impacted] his ability to progress in the academic environment;

needs accommodations to make progress." (PE/C-7)

45. Parents believe that the combination of evaluations

utilized by the LEA to determine their son's disability was
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incomplete. Specifically, they now state that the LEA

should have completed a psychological evaluation and additional

educational assessment. Parents insist that the medical reports

dating back to June, 2003 should have alerted the LEA to the

urgency of their son's academic needs.

46. Parents base the above contention largely upon

the conclusions of their expert witness, ,

an educational specialist. She stated that Student's IEP did

not offer him an "appropriate" education because his present

level of performance ("PLOP") was not based upon a complete

battery of tests to define Student's mental and educational

achievement levels and deficit~. (TR., p. 270, October 27,

2005)

47. The above expert witness testified that Student

scored in the "low average range to the average rang8, average

range in all areas." She referred to the two lowest scores

being math computation and oral expression. (TR., p. 31, January

18, 2006) The testing undertaken by the above witness was

completed only recently. Student's eligibility occurred in

August, 2004 and he has not attended the LEA's schools

since May, 2005. Classroom observation occurred at another

school. (TR., p.19, January 18, 2006) A great deal of time

has passed since Student's last performance levels were

examined.

48. Parents request that the Hearing Officer consider

the intervening year between Student's eighth and ninth

grade year to be "lost time." It is inaccurate to assume
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