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PUBLIC SCHOOLS MR. AND MRS.
| Name of Parent(s)
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Date of Decision or Dismissal

Name of Child
BRADFORD A. KING. ESQ. PARENTS
Representing LEA Representing Parents/Child
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HEARING OFFICER’S DETERMIN ATION OF ISSUES:

WOULD NOT BE DENIED A FREE APPROPRIATE PUBLIC EDUCATION (“FAPE”) IN THE

LEAST RESTRICTIVE ENVIRONMENT (“LRE”) IF HE IS TRASITIONED FROM AND PLACED IN THE

CONTINUED

" PUBLIC SCHOOLS.

PLACEMENT IN IS NOT REQUIRED FOR PROVISION OF A FAPE IN THE LRE.

HEARING OFFICER’S ORDERS AND OUTCOME OF HEARING:

1

2.

has met its burden of proof.

would not be denied a free appropriate public education (“FAPE”) in the

least restrictive environment (“LRE”) if he is transitioned from and placed in the

Public Schools.

3. The IEP offered by at the October 11, 2005 IEP team meeting, which is set forth

in SB3,

Ex. 49, is reasonably calculated to provide a free appropriate public education

in the least restrictive environment to

4. Continued placement at is not necessary to the provision of a free appropriate
public education in the Least Restrictive Environment to

5. The IEP which was offered at the IEP meeting of October 11, 2005 (SB 3, Ex. 49) shall be
implemented by and returned to Public
Schools as provided in said IEP.



6. Determination is further made that:
a. The requirements of notice to the parents were satisfied.

b. has a disability.

c. needs special education and related services.

d. Public Schools is able to provide a free appropriate public
education.

This certifies that I have completed this matter in accordance with the regulations and have advised the parties of their
appeal rights in writing. The Hearing Report and Order in this cause is attached. I have advised the LEA in writing of its
responsibility to submit an implementation plan to the parties, the hearing officer, and the SEA within 45 calendar days
of the rendering of a decision or the withdrawal of a hearing request.
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Copies of this Case Closure Summary Report mailed this date to:

Dr. Judith A. Douglas, Office of Dispute Resolution and Admin. Services,

Va. Dept. of Education
P.O.Box 2120
Richmond, VA 23218-2120

Mr. Bradford A. King, Esq.
Harrell & Chambliss

707 East Main Street
Richmond, VA 23219

_, Director of Special Education
Public Schools
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' Name of Child
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Representing LEA Representing Parents/Child
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I. PRELIMINARY MATTERS

A. ISSUES AND PURPOSE OF HEARING:

A Request for Due Process Hearing was made by the Public Schools on
October 31, 2005 and received by Mr. and Mrs. this same date. The undersigned was appointed
hearing officer in this cause.

Issue:

WHETHER WOULD BE DENIED A FREE APPROPRIATE PUBLIC EDUCATION

(“FAPE”) IN THE LEAST RESTRICTIVE ENVIRONMENT (“LRE”) IF HE IS TRANSITIONED FROM
AND PLACED IN THE PUBLIC SCHOOLS OR IS CONTINUED

PLACEMENT IN REQUIRED FOR PROVISION OF A FAPE IN THE LRE?

B. PRE-HEARING CONFERENCE:

At the Pre-Hearing Conference of November 14, 2005 it was determined that:
i. The due process hearing will be closed to the public at the parent’s request.
ii. The exhibits, by agreement, will be admitted en masse.
iii. The parties stipulate that is a child with a disability and
requires special education and related services.
iv. Mediation is not agreeable to both parties.

COPY



C. TWO EXTENSIONS OF FINAL DECISION DUE DATE GRANTED:

I. At the pre-hearing telephone conference of 11/14/05 parents moved for an extension of the final
decision due date. Upon hearing the motion and arguments it appeared that:

i. The LEA filed the request for due process hearing in this cause.

ii. The Parents requested a continuance of the due process hearing and an extension of the final
decision due date to have opportunity to seek an attorney.

iii. This is the first request for a continuance and an extension of the 45 day time limit by
parents.

iv. The parties agreed that will remain at until this cause is resolved.

v. Parents are entitled to have an attorney/presenter assist them if they so desire.

vi. Counsel for the LEA does not object to the continuance or the extension.

vii. It is in the best interest of the child that there be a full, fair, and complete hearing of the
issues.

Upon consideration of the above, it being in the best interest of the child, the due process hearing
was continued to December 19, 2005 (with a second day of hearing set on December 20, 2005) and the
45 day period for the final decision due date extended to January 16, 2005.

II. Issues arose at due process hearing regarding the exchanged exhibits being the same as to content
and organization. These matters were resolved with an extensive expenditure of hearing time and the
hearing was not concluded 12/20/05. The parties joined to move for a continuance and extension and it
appeared that:

i. Basic fairness required that issues with exhibits be resolved to insure that all parties and the
hearing officer had identical exhibits and that the exhibits be organized/numbered identically.

ii. Due process requires a full and fair hearing of issues.

iii. Basic fairness requires the parents have a reasonable opportunity to be present at due process
hearing, Parents were unable to continue the hearing to 12/21/05. Parents further set forth
other considerations and special needs as to scheduling.

iv. Scheduling matters and concerns of both parties were presented and given consideration.

v. The exhibit issues that arose were not directly attributable to parents.

vi. The complaint for due process hearing was filed by the LEA.

On the joint motion of the parties and upon consideration of the above, it being found to be in the
child’s best interest, the due process hearing was on December 20, 2005 continued to 1/24/06 and
1/25/06 (and, if necessary, to successive days thereafter until completed) and the final decision due date
was extended to 2/27/06.

II. DUE PROCESS HEARING:

This Due Process Hearing concluded after four days of hearing. Hearing days one and two were
held on December 19, 2005 and December 20, 2005 at the Community Suite B, Health
and Human Resources Building, . Due to the non-availability of
the prior hearing site the hearing location was moved to a new location. By agreement of the parties,



hearing days three and four were held at the Community Room, 1205

III. WITNESSES:

A. Witnesses called by School:

B. Witnesses called by Parents:

IV. EXHIBITS:

Exhibits admitted are contained in five volumes (each of which is a three ring binder ) plus two VCR
cassette tapes.
A. Parents’ Exhibits:
1. Volumel ... three ring binder containing pages numbered 1 through 419.
2. VolumeIl ... three ring binder containing pages numbered 1 through 383 (labeled F C
Exhibits).
3. Two VCR cassette tapes.

B. Public Schools’ Exhibits:
1. Volume I ... three ring binder containing Exhibits numbered 1 through 100
(excluding Exhibits number 13 and 95).
a.) Exhibits number 13 and 95 of Volume I were withdrawn at hearing, by agreement
of both parties, as each was in reference to an individual other than

b.) Exhibit number 60 of Volume I was redacted at hearing, by agreement of both
parties, as to matters referring to an individual other than
. Volume II ... three ring binder containing Exhibits numbered 1 through 100.
. Volume III ... three ring binder containing Exhibits numbered 1 through 57.
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V. DESIGNATION OF TRANSCRIPT AND EXHIBITS:

A. The transcript of the due process hearing consists of four volumes and is referred to as “Tr.

pg. _” with the volume number inserted at the first “__ and the page number inserted at the second

[13 ”



December 19, 2005, hearing day 1 .......... Volume 1 of transcript

December 20, 2005, hearing day 2 .......... Volume 2 of transcript
January 24, 2006, hearing day 3 .............. Volume 3 of transcript
January 25, 2006, hearing day 4 .............. Volume 4 of transcript

B. The Parents’ Exhibits are designated as “P __, pg. _ ” (with the volume number inserted at
the first “_ * and page number inserted at “__”).
L. Public School’s Exhibits are designated as “SB___, Ex.  ” (with

the volume number inserted at the first “__” and the exhibit number inserted at the second “__”).

V1. FINDINGS OF FACT:

01. - was born on 1994 and is the oldest of three children
born to Mr. and Mrs. 8 siblings were born in 1997 and 2000. (Tr. 4, pp. 13-14)

02. was diagnosed in 1997 as having Pervasive Developmental Disorder not otherwise
specified/Autism at the Infant and Young Child Clinic at Children’s Hospital. In 1998
Communication Disorders Clinic determined presented with a communication disorder
involving significantly limited means of expressive communication. (P 1, pg. 15; SB 1, Ex. 1; Tr. 4, pp.
5,6,15)

03. is nonverbal and a child who may exhibit behaviors as a form of communication. He hits
and bites himself and others. He has exhibited self-stimulatory behaviors including sitting on the floor
and banging the floor and rocking back and forth. He can obsess, has sleeping issues, and issues of
PICA. (Tr.4, pp. 10, 11)

04. On 3/5/04 mother felt that the situation at home was “totally out of control”. She called
the police and told them that she needed help at home with . He was out of control, throwing
objects, screaming, acting out, and hitting others. threw his medications all over the kitchen,
threw a microwave, threw food, and hit his brother. (Tr. 4, 68; SB 2, Ex. 86)

05. A Temporary Detention Order was entered on 3/5/04 tranSportmg to qin
which is now renamead

> 2. (P 1, pg. 84) ’s admission tg was later converted to a voluntary status by

his parents and remained at until his discharge on 4/19/04. (SB 2, Ex. 12)

06. ’s TDO and admission to were due to the aggression exhibited at his
home. (SB 2, Ex. 12)

07. While was at o Public Schools’ IEP team addressed Extended
School Year (“ESY™) services. The IEP, signed by Mrs. indicating consent on 3/31/04,
provided for an ESY residential placement at for to begin as soon as possible as a
transition directly from (SB 2, Ex. 38)



08. Upon discharge from *went directly tc as an ESY service provided by

Public Schools (* ”) pursuant to an IEP. The IEP further provided for
assistance with ’s transition back home and to in August of 2004 for the start of the
2004-2005 school year. (SB 2, Ex. 38) '

09. In August of 2004 ’s JEP extended his attendance at until January 2, 2005 and
indicated would be working on transition activities to support returning to
Public Schools on January 3, 2005. (SB 2, Ex. 80)

10. In December of 2004 an IEP Addendum (signLd by a parent indicating consent on. 12/9/04) provided
for to remain in until February 3rd, 2005. (SB 2, Ex. 100)

11. In January of 2005 an IEP Addendum, signed by a parent indicating consent on 1/26/05, extended
services at through August 10, 2005. The Addendum provided for “Public
Schools staff to visit and consult with the staff and observe ‘there. (SB3, Ex. 10)

12. s [EP team met on 7/12/05, 8/24/05, and 10/11/05. A proposed IEP was generated but was
not agreed to by parents. This IEP provided for to remain school until April
26, 2006 while working on transition activities to support his return to or a private day school on
April 27, 2006. ’s parents refuse to sign an [EP returning back home and to

(SB 3, Ex. 49; Tr. 2 pp. 148, 222)

15 attended Public Schools from preschool through part of the third
grade/March 2004. has remained at and not returned to since his placement at
' (Tr. 2, pg. 204)

14. Public Schools’ eligibility committee found eligible for Special
Education and/or related services September 28, 2000 the with the identified disability of Autism and
Speech & Language Impaired. Communication and social barriers were found to impact educational
performance as well as lack of independent functioning. (SB 1 Ex. 1)

15, was most recently found eligible for special education and related services on 7/21/04.
Parental consent was given to Public Schools’ eligibility committee determination
of this date changing ’s identification from Autism to Autism/MR. qualified for a
label of Autism (Severe Range) with a secondary label of MR due to adaptive functioning across
achievement. An IQ score could not be obtained due to his lack of communication for standardized
testing. (SB 2, Ex. 73)

16. The IEP of 5/31/2002 provided for to be educated in the general classroom for the majority
of the day with intensive 1-1 pullout instruction for training of communication system and
cognitive-readiness skills. (SB1, Ex. 4)

17. , Speech Therapist, recommended on 1/29/03 use of the Picture Exchange
Communication System (“PECS”). (SB 1, Ex. 6)

18. On 3/27/03 was evaluated by for Facilitated Communication
(“EC"). was subsequently observed using the AlphaSmart which appeared to be working.
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During follow-up visits it was observed that was beginning to use FC throughout the day, he

was at sentence level at least part of the day, and he was able to initiate FC independently a few times.
(Tr. 1, pg. 134; SB 1, Ex. 27, 32, 44)

19. Initially, on April 3, 2003, Parent indicated positive reaction to Facilitated Communication. (SB 1,
Ex. 38)

20. The IEP of 4/17/03 (for which Parental consent was given) indicated ‘as showing a high
level of interest in current events and having reading academic skills. This IEP further indicated:
a. has made progress with his receptive language skills and continues to respond to
directions with gestures, expressions, touch, etc.
b. shows some progress using a PECS layout structure.
(el ’s communications is very limited and he needs assistance with self-help skills.
d. Hitting, pinching, biting, escaping, and avoidance have surfaced more.
e has inconsistent academic engagement, a limited communication system, poor fine
motor skills, and continues working with “Go Talk™ or other assistive technology devices. His
gross motor skills are within normal limits. (SB 1, Ex. 36)

21. The 4/17/03 IEP provided for accommodations/modifications including providing picture/word
communication boards, intensive sensory breaks throughout the day, short breaks during instructional
activities, daily picture/word schedule, scheduled team meetings, daily communication for parents to
review, extra time to respond. (SB 1, Ex. 36)

22. On 5/27/03 a Behavior Support Plan was developed. A Functional Behavior Assessment addressed
biting and hitting others and himself. Throwing objects was noted but not targeted. (SB 1, Ex. 45)

23. The 5/29/03 IEP (a parent signed indicating permission to implement) provided for ‘s
placement in the general classroom with intensive 1-1 pullout instruction for training of communication
system and computer skills. (SB 1, Ex. 47)

24. 's 5/29/03 IEP reported him as having made progress with his receptive language skills and
that he showed some progress using a PECS layout structure. Hitting, biting, escaping, and avoidance
behaviors were observed and showed moderate alertness, delays in responses, fair-poor
awareness of others, and showed to be moderately aware of his environment. (SB 1, Ex .47)

25. received extended school year services (“ESY”) from July 14, 2003 to August 8, 2003 at

the Summer Learning Camp at Primary School. (SB 1, Ex. 48)

26. The Psychoeducational Report of 9/15/03 indicated, * has reportedly made significant

progress with the use of facilitated communication...” (SB 1, Ex. 63)

27, , M.S. Speech-Language Pathologist evaluated ron 9/22/03. She described
as a nonverbal child who expresses himself via sounds, FC, facial expressions, and eye gaze.

Ms. presented that appears to be making “tremendous progress” in his ability to

communicate with others and he expresses himself effectively since engaging in facilitated
communication. (SB 1 Ex. 65)



28. At the 9/29/03 reevaluation the Eligibility Committee found qualified for the disability
category of autism and that he qualified for related services, occupational therapy, music therapy, and
speech therapy. Parent provided comments that, “Mother is pleased with ’s progress with FC
at school. Concerns with things he types are not true. Success with yes/no cards at home.” (SB 1 Ex.
67) :

29. In the Triennial Evaluation for Music Therapy of September 2003 , MT-BC, stated
has grown and progressed on his goals and objectives. (SB 1 Ex. 66)

30. An IEP (for the period of 11/3/03 to 11/3/04) IWas signed by Mrs. on 11/18/03 indicating
consent. This IEP provided for a placement in the general classroom with same age peers for the
majority of the day with intensive 1-1 pullout instruction for computer skills and specific therapies as
needed. The IEP further provided that:
a. Facilitated Communication is ’s primary communication tool at school. At home,
“uses a pre-made communication board and word cards to communicate. At times he
uses facial expressions and vocalization to express himself.
b. After beginning FC many of . s behaviors such as biting, hitting, kicking, pinching,
escaping, and avoidance were noted to have decreased. Their frequency and intensity varied.
(SB 1, Ex. 87)

31. On 01/22/04 ”’s Behavioral Support Plan was updated and provided that target behaviors
have not been a significant issue at school during the first semester of school year 2003-2004 which was
attributed largely to changes in health and medications regime. (SB 2, Ex. 1)

32. On 3/3/04 didn’t want to get off the school bus and an incident occurred involving
hitting the bus aide. was prevented from hitting others. (SB 2, Ex. 11)

33, : Public Schools’ educators did not participate in any treatment format for
rat . (Tr. 2, pg. 64)

34. Mr. , Behavior Specialist at , testified. Mr. is a Board Certified
Associate Behavior Analyst who has worked with ‘at -since the end of August, 2005.
(Tr. 2, pg. 89) Mr. does not see ‘individually but sees him within part of a group or
working with an individual therapist. (Tr. 2, pg. 102) Mr. . had not been to and does not
have knowledge of programs that may be offered. (Tr. 2, pp. 149, 156-157)

35, has been on psychotropic medications previous to and at all times Mr. has been
working with "at . Mr. has not observed when he was not on
medication. (Tr. 2, pp. 107, 112).

36. ', at the time of the due process hearing, attends the school program which has
approximately 65 - 70 students. The school has eight classrooms and he resides in a home with 3 other
individuals with autism or some other developmental disability. (Tr. 2, pp. 107, 121)

37. does not provide a one to one aide assigned to . . However, within the classroom
there are instructional aides or assistants. (Tr. 2, pg. 103)



38. is currently taking multiple psychotropic medication at . A goal of these
medications is suppressing or reducing aggressive tendencies. (Tr. 2, pp. 107, 108)

39. Mr. + has not visited Public Schools to evaluate what programs they might
be offering. He has never been at " Public Schools’ program and knows little about
it. (Tr. 2, pp. 149, 156-67)

40. While was at , Mrs. expressed that - has been extremely aggressive
towards her, and she was concerned with the safety of her other children and the welfare of her family.
Mrs. . believed 'needs 24 hour care in a safe environment. (SB 2, Ex. 19)

41. ’s parents requested that Facilitated Communications not be used at . The 3/29/04
IEP Amendment of .provided that, at ’s parents’ request, Facilitated Communication
would not be used during ’s stay at A Parent signed this [EP amendment indicating

consent. (SB 2, Ex. 34)

42. . did not discuss with Public Schools ’s parents’ request to
discontinue FC while was at discontinued using FC with (Tr. 2, pg.
175)
43. 7’s parents have not asked ~ Public Schools to stop using FC with
while he was in (Tr. 2, pg. 175)

44, Public Schools utilizes full inclusion. (Tr. 3, pg. 164)
45. The. Public Schools Special Education Individualized Education Plan for the
period of 3/30/04 to 3/29/05, (signed by parent giving consent on 3/31/04), provided that:

a. has made great progress in the area of communication at school.

b. Parents had concerns that does not always select FC choices that align with his usual

preferences and he has demonstrated inconsistent use of FC since the fall. His parents felt
’s responses have been less accurate and he has demonstrated less control over his typing
and hand movements.
Cs “has demonstrated less use of FC and more use of the white-board for communication
needs. Parents had little success with FC and other communication tools. (SB 2, Ex. 38)

46. A number of methodologies kave been used over the years by Public Schools
to communicate with in the classroom. Public Schools has used, with
varying degrees of success, Picture Exchange Communication System (“PECS”), Communication
Boards, Communication Notebooks, and Facilitated Communication. (Tr. 3, pp. 167 - 169)

47. Mrs. first evaluated in 2003 to determine if facilitative
communication would be a communication strategy that would work for . (Tr. 1, pg. 134) She
determined that was a good candidate for facilitative communication and that he needed to be

supported in his environment to use it. (Tr. 1, pg. 140)

48. On April 7, 2005 . observed in the classroom at (SB 3 Ex. 24)



