COMMONWEALTH OF VIRGINIA
VIRGINIA DEPARTMENT OF EDUCATION
Office of Special Education and Student Services
Division of Special Education and Student Services

In re: | G ' Administrative Hearing Officer:

| Frederick R. Gerson, Esq.
Due Process Hearing
(I County Public Schools) . VDOE Case No. 23-080

ERRATUM
The following typographical corrections are made to this Decision.

1. Coversheet, “In Re” line: Delete “|Jlil}” and substitute “| .
2 Coversheet, Personal Identification Table, “Student” Row: Delete “| | ll]” and

substitute “ i
3. Decision, Page 1, “In Re” line: Delete “|Jlll” and substitute “| .
4. Decision, Page 19, Finding of Fact No. 40: Delete “note or” substitute “not”.

5. Decision, Page 24, Last Paragraph, Line 7, Delete repeated “at

The Decision Date remains August 20, 2023, and it is this date the parties should use
when calculating appeal deadlines.
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COMMONWEALTH OF VIRGINIA
VIRGINIA DEPARTMENT OF EDUCATION
Office of Special Education and Student Services
Division of Special Education and Student Services

In re: | G ' Administrative Hearing Officer:

| Frederick R. Gerson, Esq.
Due Process Hearing
(I County Public Schools) . VDOE Case No. 23-080

HEARING OFFICER DECISION
INTRODUCTION:!

This matter came to be heard upon the Administrative Due Process Complaint
Notice, dated May 29, 2023 (the “Complaint”), by Student through his Father,> pursuant
to the Individuals with Disabilities Education Act, as amended (the “IDEA”), 20 U.S.C. §
1400, et seq., and the Regulations Governing Special Education Programs for Children
with Disabilities in Virginia, 8 VAC 20-81-10, et seq. (the “Virginia Regulations”). Student,
an AGE child, is a resident of || ll County, Virginia. During August 2021 through
March 2023, Student attended School as a [JCPS student. School is a private residential
school. JJCPS is responsible for the provision of special education services to Student
because Student resides in || il County.

In this proceeding, generally stated, Parents seeks relief against the LEA, || | | |
County Public Schools (“lJCPS”) (i) alleging a change of placement, not location, occurred
when Student’s education reverted to in-residence, and (ii) for JJCPS’s alleged failure to
implement Student’s Individualized Education Program (“IEP”) by providing special
transportation services to Student from August 6, 2021, to March 6, 2023. Parents seek
over 2000 hours of compensatory education, alleging that Student did not receive any
education between August 2021 and March 2023.

As set forth in detail below, School reverted to providing Student education in-
residence in the group home commencing August of 2021 after the occurrence of two
dangerous incidents while transporting Student from School’s instructional building back

1 Throughout this decision, the following reference designations shall be used: for Parent’s Exhibits,
“P. Exh. <Exhibit #> at < Bates Page #>"; for LEA Exhibits, “@CPS Exh. <Exhibit #> at < Bates Page #>";
for verbatim transcript of the hearing “<Tr. Day #> at< Page #>”; for Parent’s post-hearing Opening and
Reply Briefs, “P. Op. at <page number>" and “P. Reply at <page number>,” respectively; and for the LEA’s
post-hearing Opening and Reply Briefs, “QYCPS Op. at <page number>” and “JCPS Reply at <page
number>,” respectively.

2 While Student’s Father acted as Student’s advocate throughout these proceedings, Student’s
Mother was also present throughout attending each prehearing conference and attending the 2-day hearing.
Student’s 2021 IEP, 2022 IEP, list Mother and Father as Student’s guardian, and also state that Father has
guardianship of Student. JCPS Exh. 10 at 1, 16; JCPS Exh. 38 at 1, 15. Parents consented to each of the
foregoing IEPs.



to his residence and group home at School. The in-residence educational plan School
implemented following these dangerous transportation incidents was like the educational
plan School implemented during the Covid-19 pandemic and was a change of the physical
location where Student received services, and not a change of placement.
Contemporaneously with the two dangerous transportation incidents and at all relevant
times thereafter, JCPS and the School fully informed Parents about the two dangerous
transportation incidents, their plan to revert Student to in-residence education, Student’s
educational plan while being educated in-residence, and their behavioral plan so that
Student could once again be safely transported to and from his residence and the
instructional building, and the implementation of this plan. Further, there is no factual
or legal basis for the relief Parents seek because Student did receive education while being
educated in-residence and Parents failed to offer any actual evidence in support of their
demand for compensatory education, as was their burden. However, because JJCPS
conceded that Student is owed one hundred fourteen (114) hours of compensatory
education, the hearing officer has awarded Parents one hundred fourteen (114) hours of
compensatory education.

PROCEDURAL HISTORY
While Parent’s Complaint, was dated May 29, 2023, for the reasons stated in the
Introductory Letter of Hearing Officer, dated June 2, 2023, and the First Prehearing
Report and Order, dated June 9, 2023, each of which is incorporated by this reference,
the filing date of the original Due Process Complaint Notice, was determined to be May
30, 2023, the date on which the Due Process Complaint Note was received by both the
Virginia Department of Education (“VDOE”) and JJCPS.

The undersigned Hearing Officer was appointed on, June 2, 2023. On June 8,
2023, the hearing officer convened the first prehearing conference call with the parties to
include Parents and [JCPS Counsel.s As stated in the First Prehearing Report and Order,
neither party objected to the appointment of the Hearing Officer. During the first
prehearing conference call, by agreement, the parties set the hearing dates and the parties
also discussed the issues to be determined and other prehearing matters such as filing
deadlines. Regarding all deadlines, the parties agreed that such deadlines shall be at 11:59
p.m. on the agreed date of such deadline, with the filing or exchange occurring
electronically, e.g., by email.

As set forth in the Decision of Hearing Officer, dated June 13, 2023, which is
incorporated by this reference, on June 8, 2023, JCPS requested that the Hearing Officer
issue a subpoena duces tecum to Parents, which was then issued on this same day without
objection by Parents. Further, as detailed in Decision of Hearing Officer, dated June 13,
2023, on June 9, 2023, Parents requested that the Hearing Officer issue a subpoena duces
tecum to JJCPS, to whicl?CPS objected. While the parties worked cooperatively to seek
an agreed resolution to JJCPS’s objection, the parties could not reach an agreement and
second prehearing conference call was scheduled for June 12, 2023. Additionally, prior to
the second prehearing conference call, [JCPS filed its Objection to Sufficiency, Motion to
Dismiss, and Answer to the Complaint, dated June 9, 2023 (the “Answer”). On June 12,

3 Each of the prehearing conference calls were recorded by the hearing officer with the consent of the
parties.



2023, Parent filed a response in opposition to [JCPS’s Answer, JJCPS filed an Amended
Objection to Sufficiency, Motion to Dismiss, and Answer to the Complaint (“Amended
Answer”); and on June 13, 2023, Parent filed an amended response in opposition to
BCPS’s Amended Answer. For the reasons stated in the Decision of Hearing Officer, dated
June 13, 2023, the Hearing Officer ruled that the Complaint was sufficient as a matter of
law, overruled JCPS’s objection to Parents’ amended subpoena duces tecum to [JCPS as
further amended by the Hearing Officer with the consent of Parents. The Hearing Officer
then issued Parents’ amended subpoena duces tecum to JCPS as further amended by the
Hearing Officer. Finally, as stated in the Decision of Hearing Officer, dated June 13, 2023,
the hearing officer deferred a decision on the grounds that formed the basis of JJCPS’s
motion to dismiss.

The Hearing Officer issued an Agenda for the Third Prehearing Conference Call,
dated June 20, 2023, which is incorporated by this reference. By agreement of the parties,
the third prehearing conference call+ was scheduled for June 26, 2023. Prior to the third
prehearing conference call, the parties met for two resolution sessions: on June 9 and 23,
2023, but did not resolve the issues in dispute.

As detailed in the Third Prehearing Conference Call and Order, dated June 28,
2023, which is incorporated by this reference, (a) Parent requested the issuance of four
(4) witness subpoenas and JJCPS objected to only one such witness subpoena that was
directed to VDOE Family Support Director; (b) on the morning of the third prehearing
conference call, Parent filed an email requesting summary judgment in Parent’s favor
(“we hereby request an immediate ruling in our favor without the necessity of an actual
hearing”), that the Hearing Officer “expedite this process,” and (c) that the Hearing
Officer impose sanctions against JCPS for its alleged failure to provide certain responsive
documents to Parent’s subpoena duces tecum, which request Parents renewed the next
day via email.

For the reasons stated in detail in the Third Prehearing Conference Call and Order,
the Hearing Officer sustained JCPS’s objection to Parent’s request for the issuance of a
witness subpoena directed to VDOE Family Support Director; denied Parent’s Motion for
expedited process and denied Parent’s request for summary judgment. In short, the
Hearing Officer sustained [JCPS’s objection to the witness subpoena based on Parent’s
proffer, to include emails by and between Parent and VDOE Family Support Director,
because Parents sought to have this witness testify to legal conclusions, i.e., ultimate
issues, that are for the hearing officer to decide. “[O]pinion testimony that states a legal
standard or draws a legal conclusion by applying law to the facts is generally
inadmissible.” United States v. Mclver, 470 F.3d 550, 562 (4th Cir.2006). The VDOE
Family Support Director emails Parents provided in support of its request for the witness
subpoena made clear that this individual was either acting as a state complaint officer, or
in a similar capacity as the ombudsman within the VDOE office he directs. When an issue
is the subject of both a state complaint and due process hearing, the state complaint
process is to be set aside and it is the due process hearing decision that is binding. 8 VAC

4 As set forth in the First Prehearing Report and Order, the parties agreed to the date of another
prehearing conference call that is referred to therein as the “second prehearing conference call” and which,
as stated in the Decision, is the third prehearing conference call.



20-21-200(3). See Simchick v. Fairfax County Sch. Bd., 2006 U.S. Dist. LEXIS 62786,
*11-12 (E.D. Va. 2006) (affirming hearing officer’s exclusion of a state complaint letter of
finding because as part of the state complaint process “VDOE conducts no evidentiary
hearing” and the letter of finding is based on “what the parties have alleged in the
complaint and response, as well as any investigation that may have been conducted . . .
[and] is replete with hearsay.”).

Also, as stated in detail in the Third Prehearing Report and Order, the Hearing
Officer denied Parents’ motion for summary judgment because there remained genuine
issues of material fact, Knibbs v. Momphard, 30 F.4th 200, 213 (4th Cir. 2022); and
denied Parent’s motion for expedited process because Parent’s Complaint did not include
issues for which an expedited due process hearing is permissible, namely the appeal of a
disciplinary matter. See 8 VAC 20-81-160; 8 VAC 20-81-210(E)(3). Additionally, in
response to JCPS admitted failure to timely produce certain encrypted emails pursuant
to Parent’s subpoena duces tecum by the parties’ agreed return date, the Hearing Officer
extended the deadline by which Parent could file additional exhibits, if any, that are based
on the foregoing encrypted emails.s Finally, as set forth in the Third Prehearing Report
and Order, Parent withdrew certain requests for reliefe as set forth in Parent’s Complaint
and the parties agreed to a detailed statement, clarifying, and narrowing the issues for
decision. 8 VAC 20-81-210(M)(3) & (O)(3). The detailed statement of the issues is set
forth below, in this Decision.

Prior to the hearing, on June 28, 2023, the parties exchanged their exhibits and
witness lists in a timely manner. On July 5, 2023, at approximately 11:35 p.m., which was
the evening prior to the hearing’s commencement, via email, Parents moved to have
certain documents making up a portion of JJCPS Exh. 2 at 1-1749 be excluded because
such documents were admittedly and inadvertently produced by XCPS to Parent on June
27, 2023, after the parties agreed deadline subpoena duces tecum return date of June 21,
2023. Based on the representation of JCPS counsel in its email when producing these
documents to Parents wherein ICPS Associate Counsel stated that “[s]Juch documents
were and are already within . . . [Parents’] possession (as evidence[d] by the Parents

roduction of such documents in their own subpoena response),” which representation
CPS Associate Counsel restated at the commencement of the hearing, the Hearing
Officer denied Parents’ motion. Tr. Day 1 at 7-14. Further, as set forth above, [JCPS timely
filed their exhibits. After completion of the first day of the hearing, via email on July 6,
2023, at approximately 8:08 p.m., Parents renewed their motion to exclude JCPS Exh. 2

5 Other disputes arose by and between the parties arising from Parent’s belief that [JCPS’s document
production, responsive to Parent’s subpoena duces tecum, did not include certain documents that Parent
believed should have existed, to include but not be limited to certain notes of JJCPS Assistant
Superintendent relating to a March 4, 2023, meeting with Parents. These notes were admitted during the
hearing as P. Exh. 25.; Tr. Day 2 at Tr. 121-124.

6 Parent withdrew the following requests for relief as set forth in Parent’s Complaint: (a) that the
LEA implement safety measures at Student’s group home; (b) that the LEA develop a plan for Student to
participate in regular outdoor activity and social engagement opportunities; and (c) that the LEA establish
regular, open, and transparent communication with Student’s Parents, keeping them apprised of his
progress and any issues that arise.



at 1-1749. This renewed motion of Parents was denied at the commencement of the second
day of the hearing. Tr. Day 2 at 5-6.7

As agreed by the parties, the 2-day hearing was held on July 6 and 77, 2023. Further
as stated by the Hearing Officer during the first prehearing conference call, then set forth
in the First Prehearing Report and Order, and restated during the hearing, Parents were
allocated approximately sixty percent (60%) of the hearing time as Parents bear the
burden of proof. Tr. Day 1 at 254; Tr. Day 2 at 7. Further, throughout the hearing, the
Hearing Officer reiterated to the parties, the amount of time the hearing officer would
allot to each party to present its case. The parties had ample opportunity to present their
case.

During the hearing, the hearing officer admitted the following documentary
evidence:

P. Exh. 1 4-Page Email Chain, February 25 thru May 12, 2023, by Father re
placing Student out of School and conditions at School

P. Exh. 2 1-Page Email, May 15, 2023, from JJCPS to Father scheduling an
Emergency IEP Team Meeting

P. Exh. 3 1-Page Email, May 15, 2023 (second email), From BCPs to Father
rescheduling an Emergency IEP Team Meeting

P. Exh. 5 2-Page Email, February 18, 2023, by Father re Incident at School

P. Exh. 6 4-Page Email Chain, February 18 thru February 25, 2023, by
Father re Incident at School

P. Exh. 7 4-Page Email Chain, February 25 thru May 12, 2023, by Father re
Incident at School

P. Exh. 8 5-Page Email Chain, February 25 thru May 12, 2023, by and
between Father and [JCPS re Father’s Request for Assistance

P. Exh. 9 2-Page Email Chain, March 11 thru March 28, 2022, by and
between Father and [JCPS re March 17, 2023 IEP and Drafts of
Same

P. Exh. 11 1-Page Calendar Invite to Parents for March 4, 2023 Meeting with
Superintendent

P. Exh. 12 7-Page Email Chain, February 18 thru June 7, 2023, by and
between Father, JCPS and others re Services and Other Matters

P. Exh. 13 3-Page Email Chain, April 26 thru May 1, 2023, by Father

requesting IEP Team Meeting and Other Matters

P. Exh. 16 7-Page Email Chain, February 18 thru June 7, 2023, by Father
requesting ASL Interpreter Services and Other Matters

7 BCPS Exh. 2 was admitted into evidence during the second day of the hearing and when asked if
Parent objected to the admission, Parent replied “No.” Tr. Day 2 at 273.



P. Exh. 21 IEP, March 24, 20218

P. Exh. 22 IEP, March 17, 2022
P. Exh. 25 Superintendent Handwritten Notes»
BcPs Exh. 2 Service Notes, School, 2021 - 2023

Bcps Exh. 9 Special Transportation Request Form, JCPS, March 26, 2021
Bcps Exh. 10 IEP, J CPS, March 24, 2021

BcPs Exh. 11 School IEP Annual Goal Monthly Progress Report, April 2021 —
April 2022

Bcps Exh. 17 Incident Report, School, June 24, 2021
Bcps Exh. 18 Treatment Plan, School, June 29, 2021
Bcps Exh. 19 Incident Report, School, June 30, 2021
Bcps Exh. 22 Incident Report, School, August 16, 2021
BCPS Exh. 23  Incident Report, School, August 24, 2021
Bcps Exh. 24 Treatment Plan, School, August 25, 2021
Bcps Exh. 26 Treatment Plan, School, October 20, 2021
Bcps Exh. 27 Treatment Plan, School, November 15, 2021
Bcps Exh. 29 Treatment Plan, School, December 9. 2021
Bcps Exh. 34 Treatment Plan, School, March 9, 2022

Bcps Exh. 36 Email Chain between [JCPS Liaison and Parents, March 22 — 29,
2022

Bcps Exh. 38  IEP, JCPS, March 17, 2022

BCPS Exh. 39 Special Transportation Request Form, [JCPS, March 30, 2022
BcPs Exh. 40 Treatment Plan, School, April 6, 2022

Bcps Exh. 45 Treatment Plan, School, May 4, 2022

Bcps Exh. 47 Treatment Plan, School, June 1, 2022

Bcps Exh. 49 Treatment Plan, School, July 27, 2022

Bcps Exh. 50 Treatment Plan, School, August 24, 2022

BCPs Exh. 52 Treatment Plan, School, September 21, 2022

BcPs Exh. 54 Treatment Plan, School, October 19, 2022

Bcps Exh. 57 Treatment Plan, School, December 14, 2022

8 For ease of reference, where the parties have the same exhibit that is entered into evidence, the
hearing officer cites to JCPS’s exhibit.
9 P Exh. 25 was not included with Parent’s exhibit filing, was produced by JJCPS to Parent on or

about June 28, 2023, the parties’ deadline to exchange exhibits, and was entered into evidence without
objection. Tr. Day 2 at 121-123.
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BcPs Exh.
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61
62
63
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67
68
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72A
72B
72C
72D

45,

74
75
77

Treatment Plan, School, January 11, 2023
Incident Report, School, February 18, 2023

Letter, Regarding Report of Abuse, Neglect or Exploitation,
February 21, 2023

Special Transportation Request Form, [JCPS, February 27, 2023
Special Transportation Request Form, [JCPS, February 28, 2023
Letter, School Executive Director to Parents, March 6, 2023
Treatment Plan, School, March 8, 2023

IEP, [ CPS, April 25, 2023

Treatment Plan, School, May 3, 2023

Virginia Procedural Safeguards Notice -
Procedural Safeguards Requirements

Special Education

Resume: JCPS Program Manager
Resume: School Executive Director
Resume: JCPS Coordinator
Resume: JCPS Liaison

Select JJCPS Emails

Decision Worksheet, JJCPS, Undated
Letter, JJCPS Program Manager to Parents, May 1, 2023

School TEP Annual Goal Monthly Progress Report, March 17, 2022
— March 17, 2023

Tr. Day 2 at 349-350.1°

After the conclusion of the hearing, JCPS requested a 1-week (7-day) extension to
each of the parties deadlines to exchange post-hearing opening and response briefs and
for the Hearing Officer to issue this Decision, to which Parents consented. The Hearing
Officer granted this extension for the reasons set forth in the Order, dated July 17, 2023.
In. accordance with this Order, the Parties timely exchanged their opening and response

10 Consistent with the instructions provided during the prehearing process and at the commencement
of the hearing, after the conclusion of the hearing, the Hearing Officer removed the physical copies of the
parties exhibits from the parties’ notebooks that were used at the hearing. Tr. Day 1 at 14-15. In rendering
this decision, the Hearing Officer did not consider any exhibit other than those exhibits entered into

evidence.



briefs on July 28, 2023, and August 4, 2023. Further, as set forth in this Order the Hearing
Officer’s Decision is due on or by August 20, 2023.

Parent called the following individuals to testify, listed in the order they testified:
(1) JICPS Assistant Superintendent, (2) JJCPS Transportation Supervisor, (3) JJCPS
Liaison, (4) Father; and (5) JJCPS Coordinator. JCPS called on the following individuals
to testify, listed in the order they testified: (1) School Executive Director, and (2) [JCPS
Program Manager. Throughout the course of the hearing and for efficiency, JJCPS counsel
was permitted during its cross-examination of [JCPS staff to ask [JCPS Staff questions
beyond the scope of their direct testimony and Father was then permitted to redirect each
witness within the scope of cross. See, e.g., Tr. Day 2 at 11, 56.

JURISDICTION
The hearing officer has jurisdiction pursuant to the Individuals with Disabilities
Education Act (the “IDEA”)= 20 U.S.C. § 1400 et seq., and its implementing regulations,
34 CFR § 300 et seq., and the Regulations Governing Special Education Programs for
Children with Disabilities in Virginia, 8 VAC § 20-81 et seq. (the “VA Special Education
Regulations”).

ISSUES AND RELIEF SOUGHT
Pursuant to the Complaint, the Answer, and as agreed to by the parties and
certified in the Third Prehearing Report and Order, the following justiciable issues remain
for decision in this due process hearing::

1. Whether JCPS failed to provide special transportation in accordance with
Student’s IEP from August 2021 through March 6, 2023.

2, In the alternative, if special transportation were not required by Student’s
IEP from August 2021 through March 6, 2023, whether [JCPS was required to provide
Student special transportation.

If Parents prevail on questions 1 or 2 above, then the following will be at issue:

3. Whether Student is entitled to compensatory education services, if any, and
if so, for what period, for what specific services, and who shall provide such services.

1 During 2004, the United States Congress reauthorized the IDEA as the Individuals with Disabilities
Education Improvement Act. See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005.
The amendments provide that the short title of the reauthorized and amended provisions remains the
Individuals with Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400
(2006) (“This chapter may be cited as the ‘Individuals with Disabilities Education Act.”).

12 As detailed in the Third Prehearing Report and Order, Father withdrew the follow requests for
relief: (a) that the LEA implement safety measures at Student’s group home; (b) that the LEA develop a
plan for Student to participate in regular outdoor activity and social engagement opportunities; and (c) that
the LEA establish regular, open, and transparent communication with Student’s Parents, keeping them
apprised of his progress and any issues that arise. Further, Father withdrew its request for award of
attorney’s fees and the Hearing Officer denied Parent’s prospective request for attorney fees should Parents
decide at some future date, after the hearing to engage an attorney.



4. Whether Student is entitled to mental health services.
Additionally, the following JCPS defenses remain at issue:

5. To what extent, if at all, are Parents’ claims barred by Student’s IEPs dated
March 24, 2021, and March 17, 2022, that state Student “does not require special
transportation.” JCPS Exh. 10 at 27; JJCPS Exh. 38 at 26.

6. To what extent, if at all, are Parents estopped from asserting their claims for
relief (and specifically, what claims) by their consent to Student’s IEPs, dated March 24,
2021, and March 17, 2022, that state Student “does not require special transportation.”
BCPS Exh. 10 at 27; JJCPS Exh. 38 at 26.

7. To what extent, if at all, are Parents claims, and specifically its request for
compensatory education services limited because Student received educational and
related services in a residential vs. instructional setting.

8. To what extent, if at all, are Parent’s claims:
a. procedural in nature, and thus subject to a materiality analysis;
b. limited because Student is now in an adult group home; and/or,
c. limited because Student will turn 22, on July 27, 2023.
FINDINGS OF FACT=

After considering all the evidence, as well as the argument and briefs of [JCPS
Counsel and Father, this hearing officer’s findings of fact are as follows:

1. Student is now AGE years old and was last enrolled as a [JCPS student at
School, a private school located in LOCATION, in School’s residential educational
program, pursuant to Student’s last agreed to and consented to IEP, dated March 17,
2022. During these proceedings, Student turned age AGE.

2, Student was most recently found eligible for special education pursuant to
the IDEA on May 17, 2021, as a student with Autism, Intellectual Disability, and Deafness.
BcPs Exh. 38 at 15. Student’s diagnoses of autistic disorder, attention-deficit
hyperactivity disorder, moderate intellectual disability, disruptive mood dysregulation
disorder, deafness, and other diagnoses significantly impact Student’s ability to access
education. [ICPS Exhs. 18, 24, 26, 27, 29, 34, 36, 40, 45, 47, 49, 50, 52, 54, 57, 58, 64, 68
(Multi-Disciplinary Team (“MDT”) Treatment Plan Reports, hereinafter referred to as
“MDT Reports”). Student also exhibits significant destructive behaviors. Id.

» «

13 To the extent the other sections entitled, “Introduction,” “Procedural History,” “Jurisdiction,”
“Issues and Relief Sought,” and “Conclusions of Law” include findings of fact, those findings are
incorporated into this section.



3. The parties do not dispute that prior to Student becoming a resident of
I County during 2019, Student was already placed at School, a private residential
school located in LOCATION, pursuant to a parental placement. See Tr. Day 1 at 23-24,
26 (Father’s and ICPS Counsel’s Opening Statement); Tr. Day 2 at 150 (Father). Upon
locating to County, Parents consented to an IEP that stated Student required a
residential placement and continued placement at School, for Student to receive a free
appropriate public education (“FAPE”).

4. Student remained at School through a series of IEPs until transitioning to
an adult group home on June 15, 2023. Tr. Day 1 at 35; JJCPS Exh. 10 and 38.

5. School’s residential (group home) and instructional (educational) building
are located a few miles apart.

6. Prior to March 18, 2020, and the commencement of the Covid-19 Pandemic,
the School provided education to Student in the instructional building. Because of the
small and intimate nature of the School’s residential program, during the pandemic,
School continued to provide special education and related services in person to Student
and other students with minimal disruption. Between March 18, 2020, and July 12, 2020,
School provided all instructional and related services to Student and other Students in
School’s residential building. Tr. Day 1 at 313 (|CPS Liaison); Tr. Day 2 at 33-34 (JJCPS
Liaison), 256-257 (School Executive Director); fCPS Exh. 67 at 22.

7. After July 12, 2020, Student, and other students, received instruction in
School’s instructional building until Covid spiked again and Student and other students
received instruction again in the School’s residential building from November 17, 2020,
until March 1, 2021, at which time School again provided instruction to Student and other
students in the residential building. Tr. Day 1 at 316 (JJCPS Liaison); JCPS Exh. 67 at 22.

8. Parents, JCPS and School staff met on March 24, 2021, to prepare Student’s
2021-2022 IEP. All the members of Student’s IEP team, including Parents, agreed that
Student’s educational needs continued to require a residential placement level of service.
Accordingly, Student’s IEP team, including Parents, agreed to Student’s continued
placement at School. JJCPS Exh. 10 at 1, 31. Student’s IEP, dated March 24, 2021,
expressly did not include transportation as a related service, stating “[TThis student does
NOT require special transportation.” Id. at 27 (emphasis in original). See also, [JCPS Exh.
9 (Special Transportation Request Form, dated March 26, 2021, also expressly stating
“NO SPECIAL TRANSPORTATION IS REQUIRED . . . residential student, no
transportation required” (emphasis in original)). Parents consented to Student’s IEP,
dated March 24, 2021, on March 26, 2021. Id. at 29.

9. On August 16 and 21, 2021, two serious incidents occurred on a School
transportation van, while transporting Student by and between the School instructional
and residential buildings, and which resulted in the School again educating Student in the
School’s residential building as it did during the Covid-19 pandemic.

10.  On August 16, 223 when transporting Student from School’s instructional
building to the School’s residential building, Student tore the van’s seats and kicked out



the windows of the van. School’s Incident Report, drafted and signed on August 17, 2021,
states:

Student became upset during the transport back to the [] group home. Staff
was able to pull in to the parking of [] Funeral Home. He began to tear the
seat covers and padding of the bench seats. He then proceeded to kick out
the back windows and side windows of the van. The [] police arrived,
observed, but did not need to provide any intervention. Staff allowed
[Student] to calm down and was then transported back to the [residential
building] in another van.

BCPS Exh. 22; Tr. Day 1 at 303 (JJCPS Liaison).

11. On August 24, 2021, again, when transporting Student from School’s
instructional building to the School’s residential building, Student tore the van’s seats and
kicked out the windows of the van. The School’s Incident Report that was drafted and this
same day, states:

Student was transitioning by van back to the group home when he began to
rip seats in the van. Staff pulled over and [Student] continued to escalate.
There was a police officer sitting in the parking lot and came to support.
(Visually observed incident) He then kicked out three of the side windows
of the van. He continued to tear seats up for about another 10 minutes
before calming down. He was then able to exit the van and transport back
to the [residential building] in another van. Staff noted that Student had a
small cut to the inside of his left calf. This was cleaned and documented.

BCPS Exh. 23. See also Tr. Day 1 at 303-304 (JJCPS Liaison).

12.  After the August 24, 2021, incident, the police advised School that the
School could no longer transport Student to the instructional buildings for the safety of
Student, School staff, and the public. Tr. Day 1 at 305-306 (JJCPS Liaison); Tr. Day 2 at
264-268 (School Executive Director).4

13.  On August 25, 2021, JCPS staff and Parents participated in a School MDT
meeting that discussed the serious incidents that occurred while transporting Student to
and from the instructional building and back to the residential building. As reflected in
the notes of this meeting prepared by School and signed by Parents, School staff informed
Parents:

14 Concerning the two dangerous incidents that occurred while transporting Student from the
instructional building to the residential building, Parents do not dispute that these dangerous incidents
occurred. Rather, Parents seek to place the blame for these incidents on School and/or JCPS, however,
Parents presented no evidence to support this allegation, for example by calling expert witnesses, and it was
Parent’s burden to do so. P. Op. at 3-4; P. Reply at 3-4.



It was that speech services change to consultative due to the increase in
behaviors during/after sessions. [Student] will begin to be taught in the
group home due to the danger of transporting him to/from school.

BCPS. Exh. 24 at 18 (August 2021, MDT Report). At this time Parents did not state any
disagreement with the School’s decision to educate Student in the residential building
because of the serious transportation incidents that occurred during August 2021. Tr. Day
2 at 180-184 (Father). To the extent Father denies that he was informed of this decision
during this meeting, protested this decision, or did not provide consent to this decision at
this time, the Hearing Officer finds these denials are not credible based on Father’s
responses and demeanor during cross examination, and the contemporaneous
documentary record. JCPS. Exh. 24 at 18 (August 2021, MDT Report); Tr. Day 2 at 180-
184 (Father).s

14.  After the serious transportation incidents of August 2021 and the School’s
decision to educate Student in the residential building, School staff developed an in-
residence learning plan for Student that it began to implement on August 25, 2021.

15.  Student’s School teachers developed lesson plans and trained the staff to
provide 1:1 academic support to Student in-residence, which was similar to how Student
was educated during the pandemic. Likewise, Student continued to receive access to his
occupational therapy and speech and language related services, instructional
programming, 1:1 academic support, and all other support and services as provided in his
March 24, 2021 IEP, as well as applied behavior analysis (“ABA”) therapy as part of his
School treatment plan, in the residential setting from August 2021 through March 2023.
Student also received American Sign Language (“ASL”) during all waking hours. Tr. Day
1 at 221, 234, 243, 290 (JJCPS Liaison); Tr. Day 2 at 262, 293-298 (School Executive
Director). The School documented the delivery of the 1:1 education services and other
foregoing services in the School’s Service Notes that and billing documentation that states
the service delivered and a very brief description of the service. See JJCPS Exh. 2 (School
Service Notes); Tr. Day 2 at 271-273, 293-298 (School Executive Director).

16.  The Hearing Officer finds the expert testimony of JCPS Coordinator and
BCPS Liaison, each of whom who were qualified as an expert in the field of special
education without objection, as credible based on their education, experience, and
demeanor during their testimony. Both [JCPS Coordinator and JJCPS Liaison testified

15 During the hearing, Father sought to enter into evidence during his testimony an excerpt from
Father’s recording of this MDT meeting, marked as P. Exh. 24. [JCPS Counsel objected, pursuant to Va.
Code Section 8.01-420.2, which limits the use of recorded conversations as evidence: “No mechanical
recording, electronic or otherwise, of a telephone conversation shall be admitted into evidence in any civil
proceeding unless [] all parties to the conversation were aware the conversation was being recorded.”
Following JJCPS Counsel’s objection, the Hearing Officer permitted JCPS Counsel to question Father about
the recording. Father then testified that he participated in this meeting via telephone and recorded the
meeting without providing notice to, or obtaining consent from, the other participants in the meeting.
Additionally, Father stated that while the meeting and the recording was approximately 40 minutes, the
recording was only 5 minutes and the few individuals captured in Father’s edited version of the recording
do not identify themselves prior to speaking. The Hearing Officer sustained this objection pursuant to the
foregoing statute and because the recording itself was just an excerpt of the full meeting. Tr. Day 2 at 103-
114.



that in their expert opinion that School’s switch to the delivery of Student’s education and
related services in the residence as opposed to the instructional building was not a change
in placement, but rather a change in location, because in both instances Student was still
receiving a residential placement. Tr. Day 1 at 222, 267, 318 (JJCPS Liaison); Tr. Day 2 at
211, 214-216 (JJCPS Coordinator).

17.  On August 25, 2021, and thereafter through March 6, 2023, Parents
understood that Student was receiving his education and related services in the School’s
residential building. Further, Parents understood that they had the right to request a due
process hearing, as had occurred in during January of 2020, if they disagreed with JJCPS
and/or the School concerning Student and his education. Tr. Day 2 at 150-153 (Father).

18. At least one Parent of Student participated in each monthly MDT meeting
and the MDT Reports were shared with Parents and the MDT contemporaneously. [JCPS

Exhs. 26, 27, 29, 34, 36, 40, 45, 47, 49, 50, 52, 54, 57, 58, and 64 (MDT Reports).

19.  Following the August 25, 2021, MDT meeting and thereafter through the
completion of Student’s IEP, dated March 17, 2022, to which Parents consented, jCPS
and the School during their monthly MDT meetings continually advised Parents that
Student was being educated in the group home and also occasionally noted Student’s slow
progress toward the goal of integrating back onto the School van so that he could be
transported safely to and from the residential building and the instructional building.
BCPS Exhs. 26, 27, 29, 34, 36, 40, 45, 47, 49, 50, 52, 54, 57, 58, and 64 (MDT Reports).

EDUCATIONAL UPDATE: [Student] has been in the group home this
reporting period and was in quarantine for 2 weeks. Most days he is doing
well with his behaviors but that tends to be when stronger staff are with him.
Since his IEP goals are vocational based he's able to continue to work on his
goals in the house.

BCPs Exh. 26 at 16 (MDT Report, October 2021).

EDUCATIONAL UPDATE: Academically [Student] has been during [sic]
great with only four incidents of negative behaviors occurring on two
different days. [Student] became upset while on the playground and started
throwing the trash cands[sic] and other objects. On the 20th, he engaged in
SIB by picking his fingers and smearing the blood on the wall.

[Student] is compliant with completing his vocational task with minimum
prompting. [Student] spends his leisure time coloring or looking at pictures
on his tablet. [Student] will interact independently throughout the day with
staff and is thriving from receiving one-on-one services.

ABA Staff have been working with [Student] on slowly integrating him back
on the van with weekly van rides. [Student] has been displaying safe
behavior while on the van.

BCPs Exh. 27 at 16 (MDT Report, November 2021).



EDUCATIONAL UPDATE: [Student] continues to do a good job with his
vocational tasks. He wipes tables, takes out the trash, folds towels, makes
his bed, puts clothes in the washer and dryer, and vacuums the living room.
He has had no behavior issues. He is getting along well with peers and staff

this reporting period. He eats well at lunch.

BCPS Exh. 29-16 (MDT Report, December 2021).

20.

The Educational Update section of the MDT Report provided to Parents by

BCPS and School, just prior to the IEP Team’s March 2022 meeting for the 2022-2023
school year also noted that Student could not safely ride the van to and from the School’s
instructional building and that Student continued to receive his education in the group

home:

[Student] continues to not be able to ride on a van safely to school. He
continues to remain in the group home with his one to one staff each
day. The staff at the group home reports he continues to complete his
vocational goals with prompts and assistance from staff. He continues
to need much support in his day-to-day living and academics. With him
being unsafe to transport to school he is having to complete his IEP goals
from the group home which causes issues with collecting accurate data
each day by a teacher. He requires a great deal of assistance due to his
behavior that he displays as well. He continues to destroy property even
while remaining in the group home.

BCPS Exh. 34 at 18 (MDT Report, March 2022).

21.

Student’s IEP, dated March 17, 2022, to which Parents consented, also

noted that Student was receiving his educational instruction and related services in the
residential building;:

Provided to guardian prior to meeting;:

[Student] has been receiving his Educational instruction within his group
home due to two significant behavioral issues that occurred on the van
to/from school [during August 2021]. Due to this significant safety risk,
[Student] has been working on a van protocol with staff.

A teacher has been overseeing his case for months with the assistance of his
staff members in the group home. Through assessments completed by his
academic staff in his group home, it's noted that there have been minimal
changes within each area.

BCPs Exh. 38 at 16.

22,

Further, and specifically concerning School’s ability to transport Student to

and from the educational and residential buildings by van, Student’s consented to IEP,
dated March 17, 2022, noted:



In discussion with Schools BCBA [i.e., Board Certified Behavior Analyst,]
the team discussed [Student’s] van protocol. School wants to ensure that
they want to keep everyone safe while working on [Student’s] aggressive
behaviors. The BCBA will compile a plan of what information they need, and
will use to support [Student’s] to[sic] return to school in hour increments.
This plan will include progress and stoppage based on [Student’s] behaviors
and will be shared with the IEP team. [sic] of [Student’s] combination[sic]
of [Student] holistically - van protocols have been going well, but there has
been an uptick in his behaviors in the group home.

BCPs Exh. 38 at 15. See also Tr. Day 2 at 190-191 (Father).

23.  Student’s IEP, dated March 17, 2022, to which Parents consented, also
expressly noted that “[Student] does not require special transportation, due to his
residential placement.” [JCPS Exh. 38 at 16. And the transportation section of the IEP
expressly noted “[t]his student does NOT require special transportation.” Id. at 26
(emphasis in original). See also, JCPS Exh. 39 (Special Transportation Request Form,
dated March 26, 2021, also expressly stating “NO SPECIAL TRANSPORTATION IS
REQUIRED. .. student is transported via residential program” (emphasis in original)).

24.  During Father’s testimony, during cross examination, he agreed Student’s
IEP, dated March 17, 2022, did not require special transportation. Tr. Day 2 at 189-190
(Father).

25.  Student’s IEP, dated March 17, 2022, also noted that Parents are aware that
Student’s eligibility for special education and related services pursuant to the IDEA would
terminate June of 2023 and that Parents were concerned about what “life looks like for
[Student] after graduation.” Id. at 15. The IEP reflects that the IEP team discussed the
foregoing, and that the IEP team will meet to help with the transition to an adult group
home and day program options following termination of Student’s eligibility for special
education and related services. Further, the IEP team “encourage[ed] the family to take a
placement early [in an adult group home], should they feel it appropriate for [Student].”
Id.

26.  Following Student’s March 2022 IEP team meeting, Student’s case manager
remained in contact with Parent’s to support and assist with locating an adult group for
student following termination of Student’s eligibility for special education and related
services. JCPS Exhs. 49 at 16, 50 at 15, 52 at 12, 57 at 12.

27.  Parents and the IEP team agreed to the continuation of Student’s placement
at School. Id. at 26.

28. Parents consented to Student’s IEP, dated March 17, 2022, on or about
March 26, 2022. Id. at 29.

29. A few weeks later, Student’s MDT team noted in the clinical and case
management update sections stated:



[Student’s] van protocol designed by the BCBA has centered around
transitioning back to the school on van rides where he has the specialist and
supervising BCBA present. During these outings [Student] has displayed
none of the property destruction that initially kept him from riding a van to
school temporarily. Success for this protocol is due to staff staying
constantly engaged with [Student] in an activity that is naturally reinforcing
to him. Staff will write notes back and forth on a pad of paper with him and
praise him for keeping safe hands.

* * *

The transition plan to get [Student] back to school and community has been
distributed to the team.

BCPs Exh. 40 at 18 (MDT Report, April 2021).

30. Following the April MDT meeting, during MDT meetings, the team
recognized that Student was being educated in the group home and occasionally noted
Student’s slow progress integrating him back onto the van. JJCPS Exhs. 45, 47, 49, 50, 52,
54, 57, 58, and 64 (MDT Reports).

EDUCATIONAL UPDATE: [Student] continues to participate in school
from the group home. Depending on the staff that is with him at the group
home is what determines how much academic work he completes in a day.
He continues to destroy property or attempt to get in his peers[’] items.
During the school day he seems to be calmer when the other students are
present. On two hour delays he displays more ripping behaviors. He
continues to complete laundry, wiping tables, and daily household chores
as his vocational task within the group home.

BCPS Exh. 45 at 16 (MDT Report, May 2022); JJCPS Exh. 47 at 23 (stating same,
MDT Report, June 2022).

EDUCATIONAL UPDATE: [Student] continues to complete his academic
hours in the group home setting. He has been participating in the parks and
rec activities [and] on Friday he attended the public pool with school[.]
Student did well at the pool and followed all directions. He continues to
display property destruction, aggression towards other, and self-injurious
behaviors. He continues to complete hygiene independently but requires
staff to monitor shampoo and body wash you should because he tends to
use a whole bottle in one shower session. He is also monitored for property
destruction during daily hygiene, because he continues to target toilet seats.

BCPS Exh. 49 at 16 (MDT Report, July 2022).

EDUCATIONAL UPDATE: [Student] continues to complete his academic
hours in the group home setting. He has been participating in the outing
with the group home. He continues to display property destruction,



aggression towards others, and self-interest behaviors. He continues to
complete hygiene independently but require staff to monitor shampoo and
body wash usage.

BCPs Exh. 50 at 15 (MDT Report, August 2022)

EDUCATIONAL UPDATE: [Student] continues to make progress on his
goals from the group home. He has had a lot of property destruction this
reporting. He continues to do better with preferred staff, when the preferred
staff is not there, we see an increase in behaviors. He's had a couple of days
of refusing meds. He participates in writing skills throughout the day along
with many vocational tasks.

CLINICAL UPDATE: .... During sessions [Student] has been making trips
into the community to eat out at restaurants and go shopping for reinforcers
when he has earned it. During these outings [Student] is most greatly
benefited by 2;1 support, having both his specialist and BCBA with him.
[Student] has not exhibited problem behaviors thus far on these outings.

BCPS Exh. 52-12 (MDT Report, September 2022).

EDUCATIONAL UPDATE: [Student] continues to receive his education at
his group home with his 1:1 staff member. He continues to work on his
academic and vocational goals while in the group home. His behaviors
continue to impede on his learning. He does better when he has his
preferred staff members with him. He continues to need prompts to stay on
task.

BCPS Exh. 54-12 (MDT Report, October 2022).

EDUCATIONAL UPDATE: [Student] continues to receive his academic and
vocational goals from the group home. His staff reports he continues to
make progress and has engaged in some targeted behaviors. Transitions in
and out of the van continue to occur.

BCPs Exh. 57-12 (MDT Report, December 2022).

EDUCATIONAL UPDATE: [Student] continues to receive his academic and
vocational goals from the group home. His staff reports he continues to
make progress and enjoys completing vocational tasks throughout the
academic day. He continues to utilize his interpreter to communicate wants
and needs in conjuncture with gestures.

BCPs Exh. 58-16 (MDT Report, January 2023).

31.  Parent or Parents participated in the monthly MDT meeting and received
and reviewed the monthly MDT reports, referenced in the foregoing findings of fact. Tr.
Day 2 at 155-158 (Father).



32. The MDT Reports make plain why it was dangerous to for School to resume
van transportation to the community building, that School staff were working on a “van
protocol” designed to address Student’s behaviors and reintroduce him back to
transporting him to the instructional building, that Student’s progress was slow, and
School staff initially began to transport Student for community visits because this was less
triggering to Student. See also Tr. Day 1 at 282, 322 (JJCPS Liaison, “ADA staff . . . slowly
integrating him back in the van for weekly van rides”).

33. Beginning January 25, 2023, and continuing through April 25, 2023,
Student’s IEP team met on five occasions to develop an IEP for Student. J§CPS Exh. 67 at

1-3.

34. During the January 25, 2023, IEP team meeting the School shared that
while Student makes trips into the community “he does not enjoy community
engagement.” Id. at 25. Prior to any community outing, “[s]taff heavily support [Student]
with prompting prior to any outing, and [Student] is task oriented when in the
community, where he will go into stores (such as Walmart).” Id. On these trips, Student
is accompanied by staff. “[A] clinician and known instructional assistant or RBT [i.e.,
Registered Behavior Technician] have assisted [Student] on community outings, outside
of school hours.” Id.

35. Further, during this meeting, School staff noted that while they had
successfully implemented an ABA transportation plan for doctor visits and to visit the
community the School had not successfully established a plan for Student “to go back into
the school building.” Id. at 26. At this time, the School explained that while they are “open
to a discussion of returning [Student] back to the school setting, [] they believe that the
school building is a stressful and triggering for [Student] and that goal for [Student] as he
transitions towards adult services is to gain skills to become a community member.” Id.;
Tr. Day 2 at 17-18 (JJCPS Liaison).:s

36.  Pursuant to this discussion during the January 25, 2023, IEP meeting, by
and between Parents, JCPS staff and Parents, [JCPS staff began to internally review
options about JJCPS providing special transportation to Student while at School. Tr. Day
1 at 177-182 (JCPS Liaison).

37. The next IEP team meeting occurred, February 27, 2023, and at this
meeting JCPS proposed that it would provide special transportation to and from the
instructional building so Student could return to the instructional building for at least
part of the instructional day. Id. at 24; JCPS Exh. 73 at 70-71; Tr. Day 2 at 21-24 (JJCPS
Liaison). See also Tr. Day 1 at 140 (JJCPS Transportation Supervisor, stating this is the
date the special transportation request was submitted).

16 Father argued that during the time that School educated Student in residence, the School had also
confined to the residence. See, e.g., Tr. Day 2 at 70 (Father). This argument is not supported by the record
to include the MDT Reports, corroborated the testimony of School Executive Director concerning Student’s
opportunities to leave the residence. Tr. Day 2 at 274-275.



38.  After the IEP team meeting that occurred on February 27, 2023, [JCPS
began implementing special transportation services on March 6, 2023, transporting
Student to and from the residence and instructional buildings, while the IEP team
continued to meet and collaborate on an annual IEP. [JCPS continued to provide these
special transportation services to Student through the remainder of Student’s tenure at
School.

39. Pursuant to the foregoing findings of fact, the Hearing Officer further finds
that between August 2021 and March 2023, CPS, School, and Parents were involved
with and participated with the decision-making concerning Student, to include Student
being educated in the residential building.

40. Parents did not express any objection to JCPS educating Student in the
residence until approximately January 25, 2023. Tr. Day 1 at 311-312 (JJCPS Liaison).»”

41.  While Student was educated in the residence, his education was overseen
by a teacher who worked directly with the 1:1 staff who instructed Student in the residence
to address IEP goals and progress. Tr. Day 1 at 243, 320 (JJCPS Liaison). Student’s
teachers developed lesson plans and trained staff to provided 1:1 academic support. Id. at

244.1

42.  School group home staff are trained to assist students with their education
because it is a residential level of service and students receive educational support
throughout their day and not just when students are in the instructional building. Id. at
251-252.19

43. While being educated in residence, Student continued to receive OT
services, speech and language related services, instructional programming, 1:1 academic
support, vocational services, and the other support and services as provided for in his
March 2021 and March 2022 IEPs, as well as applied behavior analysis (“ABA”) therapy.z
With respect to continuing American Sign Language (“ASL”) services, Student received
assistance throughout his time at School to include when he was educated in the

17 In making this finding of fact, the Hearing Officer did consider Father’s email dated March 25,
2022, to JCPS Liaison, asking that the consented-to IEP, dated March 17, 2022, state the Student “DOES
require special transportation” and JCPS Liaison’s response stating, “[a]s for transportation, as [Student]
is at a residential placement, transportation is not required.” P. Exh. 9 at 26. Not once in this email chain,
nor in any other exhibit that Parent introduced into evidence, did Parent object to Student being educated
in the residence. See also JJCPS Exh. 73 at 56 (Father email, dated March 29, 2022, to [JCPS Liaison,
thanking [JJCPS Liaison, “[w]e appreciate you . . .for your hard work.”).

18 Concerning the delivery of Student’s education while in-residence after the dangerous
transportation incidents, Parents question whether in fact the lesson plans and 1:1 support were really
similar to what occurred during the pandemic, and even whether any educational services at all were
provided. Again, however, Parents presented no evidence to support this allegation, for example by calling
expert witnesses, and it was Parent’s burden to do so. Further, Parent’s criticism of [JCPS’ evidence
concerning the delivery of educational services — expert testimony corroborated by billing records — is also
not sufficient to carry Parent’s evidentiary burden. P. Reply at 1, 4.

19 The type of in-residence instruction provided to Student is not unique to student. Tr. Day 1 at 312-
313 (ICPS Liaison).
20 But see Findings of Fact 45 to 50, wherein JCPS conceded certain material implementation

deficiencies concerning the delivery of the forgoing services pursuant to Student’s IEP.



residence. Tr. Day 1 at 82 (JJCPS Assistant Superintendent); Tr. Day 1 at 320, 326, 332
(JCPs Liaison).

44. During the IEP team meeting that occurred on April 25, 2023, the IEP team
discussed whether Student required compensatory education services because of the
Covid-19 pandemic, and it determined that he did not because School had not paused
instruction throughout the pandemic. Tr. Day 1 at 313-320 (JJCPS Liaison); Tr. Day 2 at
33-35 (JJCPS Liaison); Tr. Day 2 at 317-323 (JJCPS Program Manager); [JCPS Exh. 67 at
21; JJCPS Exh. 74 (Decision Worksheet concerning compensatory education calculation);
BCPS Exh. 75 (Letter to Parents re Decision Worksheet and compensatory education
calculation).

45. However, during the IEP team meeting that occurred on April 25, 2023, the
IEP team determined that Student was underserved in some services either because a
service provider was not available, scheduling, or because of Student’s behaviors. Tr. Day
2 at 36-38, 48-49 (JCPS Liaison); Tr. Day 2 at 317-323 (JJCPS Program Manager); JJCPS
Exh. 67 at 21; [JCPS Exh. 74 (Decision Worksheet concerning compensatory education
calculation); JCPS Exh. 75 (Letter to Parents re Decision Worksheet and compensatory
education calculation).

46. PCPS staff did a thorough analysis of the School’s documentation
concerning the delivery of occupational therapy (“OT”) and speech related services
delivered by School to Student by yearly IEP, April 3,2020, March 24, 2021, and March
17, 2022. Pursuant to JCPS methodology, it determined that Student is owed seventeen
(17) hours of OT services in the area of vocational and life skills, and ninety-seven (97)
hours of speech/communication support services. Tr. Day 2 at 35-38, 48-49 (JJCPS
Liaison); Tr. Day 2 at 317-323 (CPS Program Manager); JJCPS Exh. 67 at 21 (IEP, dated
August 25, 2023); JJCPS Exh. 74 (Decision Worksheet concerning compensatory
education calculation); JCPS Exh. 75 (Letter to Parents re Decision Worksheet and
compensatory education calculation).

47.  During the hearing, JCPS conceded that Student is owed seventeen (17)
hours of OT services in vocational and life skills, and ninety-seven (97) hours of
speech/communication support services. Tr. Day 1 at 37 (JJCPS Counsel’s opening
statement, “compensatory education has got to be based upon some evidence and it’s got
to be based upon some methodology, and the school system IEP did that”); Tr. Day 2 at
36-38, 48-49 (JJCPS Liaison, “However, due to other circumstances outside of Covid-19,
compensatory services were owed and documented on the present level of performance”);
Tr. Day 2 at 36 (JCPS Associate Counsel’s response to Hearing Office question); Tr. Day
2 at 317-323 (CPS Program Manager).

48.  The number of compensatory education hours that [JCPS concedes is owed
to Student is equal to one hour of compensatory services for every one hour of service that
Student did not receive. Tr. Day 2 at 36-38; Tr. Day 2 at 48-49 (JJCPS Liaison); Tr. Day 2
at 322 (CPS Program Manager); ICPS Exh. 74 (Decision Worksheet concerning



compensatory education calculation); JCPS Exh. 75 (Letter to Parents re Decision
Worksheet and compensatory education calculation).2

49.  Concerning the ninety-seven (97) hours of compensatory education services
in the area of speech and communication, JJCPS noted that Student had not benefited
from working with a speech and language pathologist in the past — “speech sessions were
especially frustrating and ‘triggering for [Student]” — and proposed that Student work
with a different type of licensed provider, selected by Parent working in cooperation JCPS
and the adult group home where Student now resides. Tr. Day 2 at 321-22 (JJCPS Program
Manager); JJCPS Exh. 67 at 21 (IEP, dated August 25, 2023); JJCPS Exh. 74 (Decision
Worksheet concerning compensatory education calculation); JJCPS Exh. 75 (Letter to
Parents re Decision Worksheet and compensatory education calculation).

50. Concerning the seventeen (17) hours compensatory education services in
the area of OT, life skills and vocational skill development, BCPS recommended that
Parent working in cooperation JJCPS and the adult group home where Student now
resides, select a licensed Provider of their choice to provide these OT services. Tr. Day 2
at 321-22 (JJCPS Program Manager); JCPS Exh. 67 at 21 (IEP, dated August 25, 2023);

CPS Exh. 74 (Decision Worksheet concerning compensatory education calculation);
CPS Exh. 75 (Letter to Parents re Decision Worksheet and compensatory education
calculation).

51.  Parents have not provided consent to Student’s April 25, 2023, IEP, wherein
BCPS members continued to propose residential services until Student’s IDEA eligibility
terminates by him either graduating or “aging out” on Student’s Birthday.

B County, Virginia, with the assistance of the County Community
Services Board. Tr. Day 1 at 35; Tr. Day 2 at 40 (Father); fCPS Exh. 10 and 38; P. Exh. 30
at 131; P. Exh. 45 at 131. Tr. Day 1 at 35; [JCPS Exh. 10 and 38.

52.  On June 15, 2023, Student transitioned to an adult ﬁroup home located in

CONCLUSIONS OF LAW?22

Based upon the above findings of fact and argument of JCPS Counsel and Father,
as well as this hearing officer’s own legal research, the conclusions of law of this hearing
officer are as follows:

The IDEA
The purpose of the IDEA is “to ensure that all children with disabilities have
available to them a [FAPE] that emphasizes special education and related services
designed to meet their unique needs.” Bd. Of Educ. v. Rowley, 458 U.S. 176, 179-91

21 To the extent that Parent is critical of the number of compensatory education hours that [JCPS
conceded, P. Reply at 4-5, Parent fails to satisfy its burden and show how JJCPS calculation is in error when
BCPS concession is that one hundred and fourteen (114) hours was equal to one hour of compensatory
services for every one hour of service that Student did not receive.

22 To the extent the other sections entitled, “Introduction.” “Procedural History,” “Jurisdiction,”
“Issues and Relief Sought,” and “Findings of Fact” include conclusions of law, those conclusions are
incorporated into this section.
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(1982); Hinson v. Merritt Educ. Ctr., 579 F. Supp. 2d 89, 98 (D.D.C. 2008)(citing 20
U.S.C. § 1400(1)(A)). Implicit in the congressional purpose of providing access to a FAPE
is the requirement that the education to which access is provided be sufficient to confer
some educational benefit upon the disabled child. Rowley, 458 U.S. at 200; Hinson, 527
F. Supp. 2d at 98 (citing Rowley, 458 U.S. at 200). FAPE is defined as:

[S]pecial education and related services that —

(a) Are provided at public expense, under public supervision and direction,
and without charge;

(b) Meet the standards of the SEA [i.e., State Educational Authority] . ..

(c) Include an appropriate preschool, elementary school, or secondary
school education in this State involved; and

(d) are provided in conformity with the individualized education plan (IEP).

34 C.F.R. § 300.17, accord, 20 U.S.C. § 1401(9). The VA Special Education Regulations
also set forth the foregoing definition of FAPE in 8 VAC 20-81-10.

Further, the VA Special Education Regulations defines “special education” as
follows:

“Special education” means specially designed instruction, at no cost to the
parent(s), to meet the unique needs of a child with a disability, including
instruction conducted in a classroom, in the home, in hospitals, in
institutions, and in other settings and instruction in physical education. The
term includes each of the following if it meets the requirements of the
definition of special education: (§ 22.1-213 of the Code of Virginia; 34 CFR

300.39)

1. Speech-language pathology services or any other related service, if the
service is considered special education rather than a related service under
state standards;

2. Vocational education; and
3. Travel training.
8 VAC 20-81-10.

In deciding whether JCPS provided a student a FAPE, the inquiry is limited to (a)
whether JJCPS complied with the procedures set forth in IDEA; and (b) whether the
student’s IEP is reasonably calculated to enable the student to receive educational benefit.
Rowley, 458 U.S. at 206-07. Under this second “substantive” prong, a LEA need not
maximize the potential of children with disabilities, but the door of public education must
be opened in a meaningful way, and the IEP must provide the opportunity for more than
only “trivial advancement.” P. v. Newington Bd. of Ed., 546 F.3d 111, 119 (2d Cir.



2008)(citations omitted). As stated more recently by the United States Supreme Court
“[i]t requires an educational program reasonably calculated to enable a child to make
progress appropriate in light of the child’s circumstances.” Endrew F. v. Douglas Cnty.
Sch. Dist. RE-1, 580 U.S. 386, 403 (2017). Further, Endrew F. reaffirms a related core
notion in Rowley — that while a student’s IEP must be “reasonable”, it need not be “ideal.”
Id. The cornerstone of an appropriate education is an appropriate IEP, one that describes
a student’s unique needs and sets forth a plan for meeting those needs. R.F. v. Cecil
County Public Schools, 919 F.3d 237, 241 (4th Cir. 2019)(“The mechanism by which a
state provides a FAPE is an IEP — a document that describes the child’s unique needs and
the state’s plan for meeting those needs.”).

In matters alleging a procedural violation, a hearing officer may find that the child
did not receive FAPE only if the procedural inadequacies impeded the child’s right to
FAPE, significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of FAPE, or caused the child a deprivation of
educational benefits. 34 C.F.R. § 300.513(a)(2). The foregoing standard is set forth in the
VA Special Education Regulation at 8 VAC 20-81-210(0)(17):

In matters alleging a procedural violation, a special education hearing
officer may find that a child did not receive a free appropriate public
education only if the procedural inadequacies:

a. Impeded the child’s right to a free appropriate public education;

b. Significantly impeded the parent’s(s’) opportunity to participate in the
decision making process regarding the provision of a free appropriate public
education to the parents' child; or

c. Caused a deprivation of educational benefits.

Accordingly, in instances of an alleged IDEA procedural violation claim, such a claim is
viable only if the procedural violations affected the student’s substantive rights. T.B., Jr.
v. Prince George's Cnty. Bd. of Educ., 897 F.3d 566, 574 (4th Cir. 2018)(citing Lesesne v.
District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006); other citations omitted). The
LEA’s failure “to perfectly execute an IEP does not necessarily amount to the denial of
[FAPE]” rather only “a failure to implement a material portion of an IEP, violated the
IDEA” and is a denial of FAPE. Sumter Cnty. Sch. Dist. 17 v. Heffernan, 642 F.3d 478,
484 (4th Cir. 2011). Compensatory education is not an appropriate remedy for purely
procedural violations of the IDEA. Maine Sch. Admin. Dist. No. 35 v. Mr. R., 321 F.3d 9,
19/ (1st Cir. 2003).
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Burden of Proof

Parent, as the party who filed the Complaint bears the burden of proof. See e.g.,
N.P. by S.P. v. Maxwell, 711 F. App’x 713, 716 (4th Cir. 2017) (the parents bear the burden
of proving their child was denied a free appropriate public education), citing, Weast v.
Schaffer ex rel. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004), affd, 546 U.S. 49, 126 S.Ct.
528, 163 L.Ed.2d 387 (2005). The party that bears the burden of proof may satisfy such
burden by a preponderance of the evidence. See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v.
R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (stating the hearing officer’s factual
conclusions are supported by the preponderance of the record evidence.)

Standard of Review

While the IDEA sets standards for the education of children with disabilities, the
IDEA does not displace the traditional notion that the primary responsibility for
education belongs to educators. MM v. Sch. Dist. of Greenville Cnty., 303 F.3d 523, 533
(4th Cir. 2002)(“The courts should, to the extent possible, defer to the considered rulings
of the administrative officers, who also must give appropriate deference to the decisions
of professional educators”). Virginia special education hearing officers “are themselves
expected to ‘give appropriate deference to the decisions of professional educators.” T.B.,
Jr., 897 F.3d at 572 (quoting M.M., 303 F.3d at 533 (4th Cir. 2002)). A special education
hearing officer should not “’second guess’ the educational decisions of professionals with
first-hand experience not only with the student in this case, but with a wide variety of
other students.” T.B., Jr., 897 F.3d at 576-77 (quoting M.M., 303 F.3d at 532); see also
Cty. Sch. Bd. of Henrico Cty. v. Z.P., 399 F.3d 298, 307 (4th Cir. 2005) (“[A]t all levels of
an IDEA proceeding, the opinions of the professional educators are entitled to respect.”);
accord, Endrew F., 580 U.S. at 404 (2017) (“courts [should not] substitute their own
notions of sound educational policy for those of the school authorities which they review,”
quoting, Rowley, 458 U.S. at 206).

In this case, JCPS members of Student’s IEP team, and others, who were involved
in preparing and implementing Student’s IEPs, and who testified in the due process
hearing, consisted of special educators with decades of experience working with students
with disabilities such as Student, and who were intimately familiar with how his special
education instruction and services were delivered to him. Of those who testified, four were
qualified as an expert in the field of special education, without objection: JCPS Liaison,
Tr. Day 1 at 267; JCPS Coordinator, Tr. Day 2 at 211; School Executive Director, Tr. Day
2 at 245; JJCPS Program Manager, Tr. Day 2 at 314. Accordingly, the well-founded
opinions of these experienced these educators, who appropriately considered Student’s
needs, and the supports and services he required, are entitled to great deference.
Accordingly, while weighing the evidence, the Hearing Officer, has given great deference
to the opinions and expertise of these educators. A.B. v. Lawson, 354 F.3d 315, 328 (4th
Cir. 2004)(“The ALJ [i.e., hearing officer] correctly recognized that while [the LEA] and
[Parent’s] experts disagreed, IDEA requires great deference to the views of the school
system rather than those of even the most well-meaning parent.”); Hartmann v. Loudoun
Cnty. Sch. Bd., 118 F. 3d 996, 1001 (4th Cir. 1997) (“[1]ocal educators deserve latitude in
determining the individualized education program most appropriate for a disabled
child.”).



Conclusions of Law Regarding Specific Issues
1. Parents Cannot Contest Student’s Consented-To IEPs, Dated March 24, 2021, and
March 17, 2022. (Issues 1, 3, 5, 6, and 7)

As set forth in the findings of fact, Student’s IEPs dated, March 24, 2021, and
March 17, 2022, expressly do not include special transportation as a related service. And
importantly, Parents consented to Student’s IEPs dated, March 24, 2021, and March 17,
2022, to include each IEPs exclusion of special education as a related service. The
foregoing is reiterated in Student’s March 25, 2023, IEP1234567890- and Prior Written
Notice (“PWN”) which documents again that Student’s IEP did not include special
transportation as a related service prior to March 7, 2023. XCPS Exh. 67 at 39-40. To the
extent Parents alleged that the consented-to IEPs were or are inappropriate, to include
but not be limited to any claim for the failure to include special transportation as a related
service, they are estopped=s from doing so. XXXXX v. Arlington County School Board,
No. 120-CV-817 (LMBTCB), 2021 WL 2324164, at *11 (E.D. Va. June 7, 2021)(citing, Bd.
of Educ. v. Brett Y., 155 F.3d 557 (4th Cir. 1998), Ian H. v. Fairfax Cnty. Sch. Bd., No. 97-
168-A, Slip. Op. at *2 (E.D. Va. 1997), and Vipperman v. Hanover Cnty. Sch. Bd., 22
IDELR 796, 799-801 (E.D. Va. 1995)).

2. Following the Significant Behavioral Incidents of August 2021 that Resulted in the
Destruction of Two School Vans, The School’s and JJCPS’s Decision to Provide Student
his Education and Related Services at the Residence Did Not Require an IEP
Amendment, Since Student was Continuing to Receive a “Residential Placement.” (Issues

2)

Pursuant to the IDEA as discussed above, Student’s consented-to IEPs dated
March 24, 2021, and March 17, 2022, and his April 25, 2023 IEP, and his private
residential placement at School, proposed and provided by JJCPS, though School, were
appropriate. Student’s IEP goals were individually designed with Student’s needs in mind
and were agreed to between the Parents and [JCPS and School staff. Further, the extensive
areas of educational and behavioral services set forth in the IEPs were likewise
individually targeted to Student’s needs. Student’s placement at School, in a private
residential placement, and at School, specifically, were clearly what Student required, and
essentially the parties essentially agree that Student’s IEPs and placement were
appropriate.

Following the van transportation incidents of August 2021, nothing required JJCPS
to convene another IEP meeting during August 2021 through March 2023 when Student
received his education and related services in the residence as opposed to the
instructional building because Student’s placement was “residential” as indicated on his
IEPs. As the Fourth Circuit has held, educational placement means “the overall
instructional setting in which the student receives his education, rather than the precise
location of that setting.” A.W. ex rel. Wilson v. Fairfax County Sch. Bd., 372 F.3d 674,
683 (4th Cir. 2004) (emphasis added); accord, Concerned Parents & Citizens for
Continuing Educ. at Malcolm X (PS 79) v. New York City Bd. of Educ., 629 F.2d 751, 756

23 “A bar that prevents one from asserting a claim or right that contradicts what one has said or
done.” Black's Law Dictionary (11th ed. 2019)(defining “estoppel”).



(2d Cir.1980) (“educational placement” referred only to “the general educational program
in which the handicapped child is placed and not to all the various adjustments in that
program that the educational agency, in the traditional exercise of its discretion, may
determine to be necessary.”); see also, J.T., et. Al. v. de Blasio, et. Al., 500 F. Supp.3d 137
(S.D.N.Y. 2020) (switch to remote learning during COVID-19 pandemic was not change
in placement). Student always — regardless of the location in which he received his
education and related services as set forth in his IEPs and whether in the School residence
or a few miles away in the School instructional building — was receiving a residential
placement. Further, as set forth in the findings of fact, this conclusion is supported by the
unrebutted expert testimony of JCPS Coordinator and JCPS Liaison that regardless of
the location of the delivery of the educational and related services, Student was always
receiving a residential placement. This conclusion is also consistent with what occurred
during the Covid-19 pandemic, when School reverted to in-residence education, which
did not necessitate any change to Student’s IEP. Tr. Day 1 at 318 (JJCPS Liaison). See J.T.,
et. Al. v. de Blasio, et. Al., 500 F. Supp. 3d 137 (S.D.N.Y. 2020) (switch to remote learning
during COVID-19 pandemic was not change in placement).

Here, what occurred after the serious and dangerous van transportation events of
August 2021, was a change in the physical location where Student received education and
related services and did not substantially or materially alter Student’s educational
program. 71 Fed. Reg. 46,588 (2006). See Letter to Tymeson, 81 IDELR 23 (OSEP 2022);
Round Rock Indep. Sch. Dist. v. Amy M., 540 F.Supp.3d 679, 705 (W.D. Tex. 2021); Salt
Lake City Sch. Dist., 122 LRP 10085 (SEA UT 11/10/21); Letter to Fisher, 21 IDELR 992
(OSEP 1994). Accordingly, because a change in location occurred, and not a change in
placement, an IEP amendment was not required.

3. Student is Entitled to Compensatory Education Pursuant to JCPS’s Concession
and Evidence, and as Set Forth in Student’s IEP, Dated April 25, 2023. (Issues 3, 7 and 8)

Compensatory education is a remedy for the deprivation of FAPE, and as discussed
above, where the allegation is that an LEA such as JJCPS has failed to implement an IEP
that implementation failure must be material for there to be a denial of FAPE. To
determine whether an implementation failure is material, courts generally compare the
quantity and quality of the services actually provided to those required by the IEP. In
other words, courts consider the amount of services withheld and the importance of those
services. See L.J. v. School Bd. of Broward County, Fla., 927 F.3d 1203, 1206 (11th Cir.
2019).

Here, JJCPS has expressly conceded a material failure to implement the IEP when
its witness testified that Student was owed a total of 114 hours of compensatory education
equal to 17 hours of OT services in the area of vocational and life skills, and 97 hours of
speech/communication services. Findings of Fact 38-41. During the testimony of [JCPS
Liaison, after this witness was tendered and admitted as an expert witness, JJCPS Counsel
had JCPS Liaison testify as to how much compensatory education hours JJCPS owed
Student, and how and why JCPS had reached the conclusion that Student was “owed” the
compensatory education services. Tr. Day 2 at Tr. Day 2 at 35-38, 48-49. Further, as an
expert in special education, JCPS Liaison would know that compensatory education is
owed only if and when a denial of FAPE has occurred. While JCPS Liaison was testifying




that JCPS had determined that Student was owed a total of 114 hours of compensatory
education, the Hearing Officer asked the following question: “So [JJCPS] doesn’t dispute
that [Student] is entitled to compensatory services, but your position is the compensatory
services that are necessary are required or set forth in the 2023 IEP [dated April 25,
2023]?” JCPS Associate Counsel responded: “That’s correct.” Further, during JJCPS’s
opening statement, JJCPS Counsel stated, “compensatory education has got to be based
upon some evidence and it’s got to be based upon some methodology, and the school
system IEP did that.” Tr. Day 1 at 37. This concession by JCPS that compensatory
education services are owed, is also a concession that a denial of FAPE has occurred,
because without a denial of FAPE no compensatory services can be owed.

In JCPS’s opening and response briefs it now argues that Parents are not entitled
to any relief. JJCPS Op. at 17-18; JJCPS Reply at 9-10. In support of this argument, [JCPS
argues that the forgoing was not a concession, but merely an “attempt to reach some
resolution . . .[and] go above and beyond what [JJCPS] was required to do in offering to

rovide 114 hours’ worth of compensatory services.” JJCPS Op. at 3; JJCPS Reply at 9.

CPS in its briefs then also cites the testimony [JCPS Coordinator and JCPS Program
Manager to support its position. Id. However, this argument contradicts liCPS Associate
Counsel’s response to the Hearing Officer’s question and contradicts JiCPS Counsel’s
opening statement. More importantly, it also contradicts the testimony of JCPS Program
Manager who never states JCPS’s determination that compensatory education was owed
to Student was somehow just offered to reach a resolution. [JCPS Program Manager,
merely states “[s]o even though the compensatory services do not have to be a minute-
for-minute replacement, we really were trying to provide . . . [the] maximum amount of
compensatory services based on the data we had, and a remedy that we felt like would
support [Student] moving forward.” Tr. Day 2 at 322. While the testimony of JJCPS
Coordinator does state that the offer of compensatory education was an attempt to
“compromise” with Parents, Tr. Day 2 at 228, which may be true, this does not overcome
ICPS Associate Counsel’s explicit concession to the Hearing Officer, nor does it overcome

CPS evidence as admitted in the hearing that shows that Student was underserved by a
total of 114 hours in the areas of and speech related services, and which further contradicts
the documentary evidence of JCPS. Findings of Fact 38-41; Massie v. Firmstone, 134 Va.
450 (1922)(holding that a party cannot rise above their own evidence; in other words,
when a party presents facts within their knowledge those facts and the necessary
inferences form these facts are binding upon that party).

Further, an award of compensatory education services is a proper remedy for the
denial of a FAPE, to include Student, who is beyond the age of eligibility, because the
denial of a FAPE occurred while Student was eligible for special education. Letter to Riffel,
34 IDELR 292 (OSEP 2000); see also, San Diegutto Union High Sch. Dist. v. Guray-
Jacobs, No. 04-CV-1330-DMS (POR), 2005 WL 8173338 (S.D. Cal. Oct. 28,
2005)(holding that graduating a student does not cut off the district's obligation to
remedy its past failure to offer FAPE). Accordingly, JJCPS owes Student 114 hours of
compensatory education equal to 17 hours of OT services in the area of vocational and life
skills, and 97 hours of speech/communication services.



4. Parents Have Failed to Satisfy Their Burden and Prove Any Claim for
Compensatory Education or Related Mental Health Services, Beyond What JJCPS has
Conceded. (Issues 2 and 4)

Parents seek over two thousand hours of compensatory education, and related
mental health services alleging that Student did not receive education between August
2021 and March 2023. Here, Parent has failed to produce any evidence in support of any
specific request for compensatory relief or mental health services, other than as conceded
by JICPS, as noted above, and therefore Parents have not met their burden of proof.
Parents offered no expert testimony in support of their claim to two thousand hours of
compensatory services, and to the extent Parents produced any expert testimony on this
issue, this was through Father calling JCPS staff as an adverse witnesses. Father is bound
by this witness testimony. Colas v. Tyree, 882 S.E. 2d 625, 630-631 (Va. 2023)(holding
that when a party calls an adverse witness that party is bound by that witness’ testimony
unless contradicted or inherently incredible); cf.; O.S. v. Fairfax County School Board,
804 F.3d 354 (4th Cir. 2015) (holding that parents failed to meet their burden of proving
FAPE violation, wherein parents attempted to establish their claim through JJCPS
witnesses). Similarly, Parents produced no expert testimony concerning their allegation
that Student suffered from depression.2+ Finally, to the extent Parents’ compensatory
education calculation is based on Parents’ allegation that Student received no education
whatsoever between August 2021 and March 2023, this allegation is demonstrably false
based on the record.

ORDER
Based on the Findings of Fact and Conclusions of Law, it is hereby ORDERED:

1. BCPS is directed to provide ninety-seven (97) hours of compensatory
education services in the area of speech and communication, to be provided by a licensed
services provider, selected by Parent working in cooperation JCPS and the adult group
home where Student now resides.

2. BCPS is directed to provide seventeen (17) hours of OT services in
vocational and life skills, to be provided by a licensed services provided, selected by Parent
working in cooperation JCPS and the adult group home where Student now resides.

3. To the extent special transportation services are necessary to provide the
foregoing compensatory education, JCPS shall provide such special transportation to
Student.

4.  Within thirty (30) days of this Order, JCPS and Parents shall meet and
confer regarding Parent’s selection of licensed service providers who shall provide the
compensatory education, and the schedule and location pursuant to which these services
shall be delivered. JCPS may designate its representatives for this meeting as it may
determine in its reasonable discretion, which may include JJCPS Coordinator, JJCPS
Program Manager, JCPS Liaison and JJCPS Transportation Supervisor. The parties are

24 Student’s IEP, dated April 25, 2023, notes that School’s clinical staff had followed up on Parent’s
concerns regarding depression and not see any signs or symptoms of depression. [JCPS Exh. 67 at 20-21.



encouraged to work cooperatively, and Parents are encouraged to include representatives
of the adult group home in these meetings to permit [JCPS to carry out its obligation as
stated herein. It is the intent of this Order, to provide the parties the flexibility envisioned
by JJCPS when the foregoing services were offered to Parents prior to Parents filing the
Complaint. To the extent the parties cannot agree on any of the foregoing (Parents’ choice
of licensed service providers, location of services, schedule of services, or special
transportation required for services), Parent may request a new due process hearing.

5. All other relief requested by Parent is denied.

ENTER:

Frederick R. Gerson, Hearing Officer

cc:  Persons on the Attached Distribution List, by hand or e-mail as indicated
(Attachment 1)

NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. A decision by the special
education hearing officer in any hearing is final and binding unless the decision is
appealed by a party in a state circuit court within 180 days of the issuance of the decision,
or in a federal district court within 9o days of the issuance of the decision. The appeal may
be filed in either a state circuit court or a federal district court without regard to the
amount in controversy.



