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[bookmark: HEARING_OFFICER_DECISION]HEARING OFFICER DECISION INTRODUCTION2
This matter came to be heard upon the Administrative Due Process Complaint Notice, dated March 18, 2024 (the “Complaint”), by Parents through counsel, pursuant to the Individuals with Disabilities Education Act, as amended (the “IDEA”), 20 U.S.C. § 1400, et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC 20-81-10, et seq. (the “Virginia Regulations”). Student, currently an AGE child, is a resident of [image: This is a black text redaction block to hide sensitive personally identifiable information.], Virginia. XXPS is responsible for the provision of special education services to Student because Student resides in

Student	attended	[image: This is a black text redaction block to hide sensitive personally identifiable information.]PS	School,	[image: This is a black text redaction block to hide sensitive personally identifiable information.]	local	XXPS	school,	located	in
, Virginia for	through	grade. On December 16, 2020, during	grade, Student was found eligible for special education services as a student with a Specific Learning Disability (“SLD”) and Other Health Impairment (“OHI”), based on Attention Deficit Hyperactivity Disorder (“ADHD”). XXPS and Student’s IEP team developed Student’s initial IEP, dated January 8, 2021 (the “First IEP”), that Parents consented to on or about January 12, 2021. Pursuant to Student’s First IEP,    was placed at XXPS School, the same school where [image: This is a black text redaction block to hide sensitive personally identifiable information.] had commenced
. XXPS School is a public day school. Student’s First IEP provided [image: This is a black text redaction block to hide sensitive personally identifiable information.] a mix of support at XXPS School in the general education and special education settings.

[bookmark: _bookmark1]2	Throughout this decision, the following reference designations shall be used: for Parents’ Exhibits, “P. Exh. <Exhibit #> at <Page #>”; for [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS Exhibits, “[image: This is a black text redaction block to hide sensitive personally identifiable information.]PS Exh. <Exhibit #> at <Page #>”; for the verbatim transcript of the 8-day hearing “<Tr. Day #> at< Page #>”; for Parent’s post-hearing Opening and Response Briefs, “P. Op. at <page number>” and “P. Resp. at <page number>,” respectively; and for the LEA’s post-hearing Opening and Response Briefs, “[image: This is a black text redaction block to hide sensitive personally identifiable information.]PS Op. at <page number>” and “[image: ]PS Resp. at
<page number>,” respectively.


Student attended XXPS School through the end of xxx [image: This is a black text redaction block to hide sensitive personally identifiable information.] year, completing
.
During the spring of Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] year, Parents began to investigate private schools for Student to attend, to include XXXX because of dissatisfaction with XXPS and the special education services and supports provided to XX. Near the end of Students [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade school year, during May 2021, an IEP team meeting was scheduled for June 8, 2021, that Parents by email canceled a two days prior to the meeting, while at the same time requesting to reschedule to a later date during the summer of 2021. Concerning rescheduling, Special Education Teacher incorrectly told Parents by email that no IEP meetings could after during the summer after June 14, 2021.
Parents then signed a XXXX’s contract, on June 8, 2021, for Student to attend XXXX for grade (2021-2022). Parent’s signed [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS’s student withdrawal form on June 13,XXP

2021, delivering this form to	S on or about July 16, 2021. Further, on July 16, 2021,
by email Parent informed XXPS that they “intend to place” Student at XXXX for
grade reserving the right to seek public funding for Parents placement of Student at XXXX.
As agreed by the parties, the issue in this proceeding generally stated is whether after Student completed [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2021-2022), XXPS offered Student an IEP reasonably calculated to enable Student to make progress appropriate in light of Student’s circumstances and whether Parents are entitled to reimbursement for tuition and related expenses resulting from Parents’ unilateral placement of Student at XXXX for the
grade (2021-2022), [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2022-2023), and [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2023-2024) school years, and prospective funding or reimbursement for Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2024-2025) school year. Stated another way, Parents allege XXPS failed to propose appropriate IEPs and placements, denying Student a free appropriate education (“FAPE”) for Student’s grade (2021-2022), [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2022-2023), [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2023-2024), and
grade (2024-2025) school years. Concerning the issue of reimbursement for related expenses for which Parents seek reimbursement, this is limited to occupational therapy (“OT”) services and to OT expenses Parents incurred during [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2023- 2024).3 Parents also seek prospective funding or reimbursement for related expenses incurred during [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2024-2025) should Parents prevail.
Specifically, Parent’s allege Student’s IEPs failed to sufficiently address [image: This is a black text redaction block to hide sensitive personally identifiable information.] need for small, self-contained special education classes throughout [image: This is a black text redaction block to hide sensitive personally identifiable information.] school day and Student’s weaknesses in anxiety, executive functioning, and attention. Student’s IEPs that are at issue place Student in a general education setting for most of [image: This is a black text redaction block to hide sensitive personally identifiable information.] day. Directly related to the foregoing, Parents allege that the XXPS members of the IEP team relied on inaccurate information from Student’s	grade year while at XXPS School that led the XXPS members of the IEP team to conclude Student made progress in the general education setting during		grade. Parents allege this was not true, and that Student spent most of	day in a small group special education classroom working in

[bookmark: _bookmark2]3	During the first day of the hearing and during opening statements, Parents withdrew their claim for reimbursement for OT services provided to Student during	grade (2022-2023) school year because Parents did not consent to [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS’s request for an OT evaluation on May 9, 2022. Tr. Day 1 at 21- 22; [image: This is a black text redaction block to hide sensitive personally identifiable information.]S Exh. 44 at 84.

a group of 3 to 5 students, with a special education teacher, and that even with this level of support XX struggled to make progress. Based on the findings of fact and conclusions of law as detailed below, because XXPS developed Student’s IEPs, and the special education services, supports and placement decisions as contained therein, on anXXP

incorrect understanding of how	S actually implemented Student’s First IEP and
educational programing while at XXPS School during [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade, XXPS denied
Student a FAPE. Accordingly, Parents are entitled to reimbursement for tuition and related expenses for [image: This is a black text redaction block to hide sensitive personally identifiable information.], [image: This is a black text redaction block to hide sensitive personally identifiable information.], and [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade, and funding or reimbursement for the same to extent Parents have not yet incurred such expenses for Student’s
grade school year all as detailed below.

PROCEDURAL HISTORY
Parents, through counsel, filed the Complaint with XXPS and the Virginia Department of Education (“VDOE”), on March 18, 2024.4 The undersigned hearing officer was appointed to preside over this matter on March 25, 2024, and on March 26, 2024, the hearing officer sent the parties an Introductory Letter, which is incorporated by this reference, providing the parties with Hearing Process Guidelines and generally reviewing other procedural matters relevant to the hearing all as stated therein. As set forth in the First Prehearing Report and Order, dated April 2, 2024, which is incorporated by this reference, the hearing officer convened the first prehearing conference call with the parties to include the Parents’ Counsel, XXPS Counsel and Associate Counsel, XXPS Representative, and Brian Miller, Esq., the VDOE Evaluator (the “VDOE Evaluator”), and the hearing officer, on April 1, 2024. As stated in the First Prehearing Report and Order, neither party objected to the appointment of the hearing officer. During the first prehearing conference call, by agreement, the parties set the matter for a 3-day closed, virtual hearing and the parties also discussed the issues to be determined, and other prehearing matters such as filing deadlines. While discussing the hearing timeline and deadlines, the parties also made a joint request for an extension to the timeline to include the decision deadline, pursuant to 34 C.F.R. § 300.515(c) and 8 VAC 20-81-210(P)(9) that the hearing officer granted for the reasons stated in the First Prehearing Report and Order. Regarding all deadlines, the parties agreed that such deadlines shall be at 11:59
p.m. on the agreed date of such deadline, to include the hearing officer’s decision deadline, with the filing or exchange occurring electronically, e.g., by email. Further, the hearing officer advised the parties that at the hearing, the hearing officer will allocate Parent a little more than half of the total hearing time as Parent bears the burden of proof.
On March 28, 2024, XXPS timely requested the issuance multiple document subpoenas to which Parent did not object and the hearing officer issued the document

[bookmark: _bookmark3]4	Prior to filing the Complaint that is the subject matter of this Decision, Student through the same counsel representing Student in this proceeding, filed a Request for Due Process Hearing, dated August 17, 2023, that was later withdrawn on or about September 22, 2023. The undersigned hearing officer was assigned to preside over this matter as well. Following this withdrawal, with Parents’ consent as discussed later in this decision, [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS conducted a series of evaluations, again finding that Student continued to be eligible for special education services as a student with a SLD and OHI, based on ADHD, on December 8, 2023. Further, again as discussed later in this decision these evaluations were use in part by [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS members of the IEP team to develop Student’s IEP, dated January 11, 2024.

subpoenas on April 1, 2o24. On April 22, 2024, XXPS timely requested the issuance of a witness subpoena to Special Education Teacher, to which Parent did not object and the hearing officer issued this witness subpoenas on April 24, 2o24.
On April 2, 2024, parties also met for the first and only resolution meeting. While only one formal resolution session occurred, the parties continued to have informal communications concerning resolution.
The hearing officer issued an Agenda for the Second Prehearing Conference Call, dated May 12, 2024, which is incorporated by this reference. By agreement of the parties, the Second prehearing conference call commenced as scheduled on May 13, 2024, occurred in-part on this day, and by the agreement of the parties, continued to May 17, 2024, on which day the Second prehearing conference call was completed. As set forth in detail in the Second Prehearing Report and Order, dated May 20, 2024, the parties made a joint request for a second extension to the timeline to include the decision deadline, pursuant to 34 C.F.R. § 300.515(c) and 8 VAC 20-81-210(P)(9) that the hearing officer granted for the reasons stated in the Second Prehearing Report and Order. During the Second prehearing conference call the parties also requested that a fourth hearing day be scheduled, and the hearing officer granted this request in conjunction with their request for an extension to the timeline, as noted above. Further, the hearing officer confirmed that at the hearing, the hearing officer will allocate Parent a little more than half of the total hearing time as Parent bears the burden of proof. Participating in both days of the Second prehearing conference were Parent’s Counsel, XXPS Counsel, XXPS Associate Counsel, XXPS Representative, the SEA Evaluator, and the hearing officer.
Prior to the hearing, the parties exchanged their exhibits and witness lists in a timely manner.5 The closed and virtual hearing commenced as scheduled on May 30, 2024. As set forth in detail in the Third Extension of Timeline and Order, dated May 31, 2024, which is incorporated herein by this reference, the parties made a joint request for a third extension to the timeline to include the decision deadline, pursuant to 34 C.F.R. § 300.515(c) and 8 VAC 20-81-210(P)(9) that the hearing officer granted for the reasons stated in the Third Extension of Timeline and Order. Additionally, the parties at the same time jointly requested additional hearing dates and times that the hearing officer granted all as set forth in the Third Extension of Timeline and Order.
As agreed by the parties the hearing occurred over eight (8) days as scheduled: Day 1, May 30, 2024, from approximately 9:00 a.m. to 4:30 p.m.; Day 2, May 31, 2024, from
approximately 9:00 a.m. to 2:00 p.m.; Day 3, June 3, 2024, from approximately 9:00
a.m. to 5:00 p.m.; Day 4, June 6, 2024, from approximately 9:30 a.m. to 5:00 p.m.; Day
5, June 10, 2024, from approximately 9:00 a.m. to 12:45 p.m.; Day 6, June 11, 2024, from
approximately 9:00 a.m. to 1:30 p.m.; Day 7, June 12, 2024, from approximately 9:30



[bookmark: _bookmark4]5	During the hearing without objection, the parties introduced, and the hearing officer admitted certain exhibits that were not included in the parties’ original disclosures and thereafter the parties filed amended exhibit disclosures all of which are included in the record.

a.m. to 2:45 p.m.; and Day 8, June 13, 2024, from approximately 9:00 a.m. to 12:30 p.m. The parties had ample opportunity to present their respective cases.
During the hearing, the hearing officer admitted the following documentary evidence: 6
[bookmark: Parent_Exhibits6F]Parent Exhibits7
1. Neuropsychological Evaluation by Dr. [image: This is a black text redaction block to hide sensitive personally identifiable information.], June 25, 2020
2. Emails between Parents and XXPS regarding diagnoses, July 14, 2020
3. Clinical Report of Therapeutic Services, August 25, 2020
4. Letter to XXPS from Parents requesting initiation of special education eligibility process and signed Multi-Purpose Referral Form, September 29, 2020
5. Emails between Parents and [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS regarding math lessons, November 10, 2020
6. XXPS Educational Evaluation, November 26, 2020
7. XXPS Special Education Eligibility Documentation, December 16, 2020
8. XXPS final IEP, January 8, 2021
9. XXPS [image: This is a black text redaction block to hide sensitive personally identifiable information.] Quarter Report Card, February 5, 2021
10. Emails between Parents and XXPS regarding Parental concerns and Extended School Year, April 12, 2021, and May 10, 2021
11. Speech of Cake Progress Report, May 6, 2021
12. XXPS IEP Progress Report, January 22, 2021, March 26, 2021, and June 11, 2021
13. Email to XXPS from Parents serving notice, July 16, 2021
14. Emails from XXPS to Parents regarding notice and IEP meeting, July 22, 2021 15 A. XXPS IEP Meeting Notes by Parent Educational Consultant, August 16, 2021
15 B. XXPS IEP Meeting Notes by Parent Educational Consultant, August 18, 2021
16. PS final IEP, August 18, 2021
17. Emails between Parents and XXPS declining IEP, September 1, 2021
18. PS IEP Meeting Notes by Parent Educational Consultant, August 18, 2021 18 A. XXPS IEP Meeting Notes by Parent Educational Consultant, August 21, 2021
19. [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS final IEP, August 18, 2021
20. Emails between Parents and XXPS declining IEP, September 1, 2021
21 A. [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS IEP Meeting Notes by Parent Educational Consultant, April 29, 2022
23. XXXX Academic Data and Work Samples, May 2022
24. XXXX End-of-Year Assessment Individual Profile of Progress, May 2022
25. XXXX Assessment Summary, May 2022

[bookmark: _bookmark5]6	The hearing officer uses the same numbered designations used by the parties when the parties made their exhibit disclosures. If a number designation is missing, e.g., “P. Exh. 1,” this exhibit was not admitted into evidence. Additionally, the hearing officer generally uses the same description used by the parties in their exhibit disclosures to describe each exhibit.

[bookmark: _bookmark6]7	Many of the parties’ exhibits received into evidence were the same, e.g., Student’s IEP dated January 8, 2021, is P. Exh. 9 and  PS Exh. 9. When citing the parties’ exhibits received into evidence, generally the hearing officer cites to only one such exhibit and not to same exhibit that was received into evidence from the other party.

26. XXPS IEP Meeting Notes by Parent Educational Consultant, May 20, 2022
27. XXPS final IEP, May 20, 2022
28. FUNdamentals Occupational Therapy Evaluation, May 23, 2022
29. Emails between parents and XXPS declining IEP, May 26, 2022
31. XXXX Beginning-of-Year Writing Samples, September 2022
32. XXXX Literacy and Oral Fluency Report, October 2022
33. XXXX Math Unit Work Sample, November 15, 2022
34. XXXX Winter Writing Rubric and Middle-of-Year Math Assessment, January 2023
35. XXXX Related Services Treatment Summary, February 8, 2023
36. XXXX Literacy and Oral Fluency Report, February 2022
37. XXXX Reading Conference PowerPoint, Spring 2023
38. XXXX Reading Conference PowerPoint, Spring 2023
39. XXXX MAP Score Report, Spring 2023
40. XXXX Assessment Summary, May 2023
41. XXXX End-of-Year Writing Assessment, May 2023
42. XXXX End-of-Year Math Assessment, May 2023
43. XXXX Occupational Therapy Annual Report, June 7, 2023
45. XXPS and Parents Emails and Signed Release, August 18, 2023, and August 21, 2023
46. XXPS IEP Meeting Notes by Parent Educational Consultant, 9-6, 2023
47. [image: This is a black text redaction block to hide sensitive personally identifiable information.] Children’s Services Act CANS, 9-25, 2023
48. 	XXXX Student Schedule, Reading Fluency Rubric, Writing Fluency Rubric, and Math Work Sample, September and October 2023
49. XXXX OT Related Services Treatment Summary, 10-10, 2023
50. XXXX Assessment Summary, October 2023
51. XXPS Observation Report of Student at Lab, October 17, 2023
52. XXPS Psychological Evaluation, October 20, 2023
53. XXPS Updated Initial Sociocultural Assessment, October 11, 2023
54. XXXX Math IXL Diagnostic Report, November 3, 2023
55. XXPS Educational Evaluation, November 16, 2023
56. XXPS Occupational Therapy Evaluation, November 20, 2023
57. XXXX Fall Parent Teacher Conference Slides, November 2023
58. XXXX Teacher Narrative Report for XXPS, December 8, 2023
59. XXPS Reevaluation and Eligibility Paperwork, December 8, 2023
60 A. XXPS IEP Meeting Notes by Parent Educational Consultant, December 8, 2023
61. XXPS Prior Written Notice, December 11, 2023
62 A. XXPS IEP Meeting Notes by Parent Educational Consultant, December 15, 2023
63. XXPS IEP Meeting Notes by Parent Educational Consultant, January 11, 2024
64. XXPS final IEP signed by parents, January 11, 2024

65. 	IEP Comparison Chart by Parent Educational Consultant, January 2021 to January 2024
66. XXXX WIST Score Report and Writing Sample, January 2024
67. XXXX Assessment Summary, January 2024
68. XXXX Occupational Therapy Progress Report, February 2024
69. Observation Report of XXPS proposed program by Parent Educational Consultant, February 15, 2024
70. XXXX Student Schedule and Fractions Quiz, March 21, 2024
71. XXXX Third Quarter Report Card, April 2024
72. Resume of Parent Educational Consultant
73. Resume of XXXX School Administrator
74. Resume of XXXX Occupational Therapist
75. Observation Report by Parent Educational Consultant, May 21, 2024
76. XXXX MAP Score Report, Spring 2024
77. XXXX Assessment Summary, May 2024
78. Emails between Parents and XXPS, March and April 2021
79. XXPS IEP Meeting Notes by Parent Educational Consultant, December 15, 2023

[bookmark: XXPS_Exhibits]PS Exhibits
1. Progress Report Card, XXPS, First Grade, 2019-2020.
2. Multiple Test History,	PS, 2018-2021.
3. NNAT3 Testing, XXPS, November 19, 2019
4. NNAT3 Testing, XXPS, November 19, 2019
5. Neuropsychological Evaluation,	Psy.D., June 25, 2020
6. Clinical Report of Therapeutic Services,	Place Therapy, LLC, August 25, 2020
8. Local Screening Committee Report, XXPS, October 7, 2020
9. Basis for Committee Decision (OHI and SLD), XXPS, December 16, 2020
10. Report of Educational Evaluation, XXPS, November 9 and 26, 2020, with KTEA Appendix to Educational Evaluation
11. Classroom Observation, December 8-11, 2020
13. Email from Mother to Dr.	, Psy.D., December 16, 2020
14. 	Notice of Eligibility Determination, XXPS, December 16, 2020, with Special Education Eligibility dated December 16, 2020, attached
15. IEP, XXPS, January 8, 2021
17. CORE Phonics Survey, XXPS, May 7, 2021
18. IEP Addendum, XXPS, May 10, 2021
20. Journal Work Sample, [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS
21. Contract between Parents and XXXX for the 2021-2022 School Year, June 8, 2021
23. Progress Report Card, XXPS, [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade, 2020-2021
24. Fourth Quarter Progress Data, 2020-2021 School Year, [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS

25. IEP Progress Report, XXPS, January 22 – June 11, 2021
26. Letter, XXPS Procedural Support Liaison to Parents, July 19, 2021
27. IEP Addendum, [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS, August 18, 2021
28. IEP, XXPS, January 19, 2022
29. Contract between Parents and XXXX for the 2022-2023 School Year, February 4, 2022
30. IEP, XXPS, May 20, 2022
31. Contract between Parents and XXXX for the 2023-2024 School Year, February 3, 2023
32. Notice and Consent for Evaluation, XXPS, September 21, 2023
34. Hearing and Vision Screening, XXPS, October 5, 2023
35. Initial Sociocultural Assessment, XXPS, October 11, 2023
36. Student Observation, XXPS, October 17, 2023
37. Confidential Report of Psychological Assessment, XXPS, October 20, 2023
38. Educational Evaluation, XXPS, November 7 and 16, 2023
39. Occupational Therapy Evaluation Report, XXPS, November 20, 2023
40. IEP, XXPS, January 11, 2024
41. Contract between Parents and XXXX for the 2024-2025 School Year, February 9, 2024
43. Virginia Procedural Safeguards Notice – Special Education Procedural Safeguards Requirements
44. Select XXPS Emails, 2020-2024: Limited to bates numbered pages: 12-19, 27-28,
31-34, 84-85, 98-145.8
45. Select XXXX of [image: This is a black text redaction block to hide sensitive personally identifiable information.] Emails, 2021-2023: Limited to bates numbered pages: 82-86, 99, 101-103.
46 C. Resume: XXPS Special Education Department Chair, XXXXXXXXX Special Education Department Chair,	School
46 E. Resume: XXPS Procedural Support Liaison, Ed.D., Manager, Due Process and Special Education Services, XXPS Office of Special Education Procedural Support
46 G. Resume: Special Education Teacher, former Special Education Teacher,
School
46 H. Resume: First General Education Teacher, General Education Teacher,
School
46 J. Resume: XXPS Educational Evaluator, M.S., XXXXXXXXX Special Education Department Chair

46	L.	Resume:	XXPS

School		Psychologist,	M.S.,	Psychologist, School



[bookmark: _bookmark7]8	Concerning [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS Exh. 44 at 98-145, the transcript is in error and states “Exhibit 48” which does not make sense in the context of the conversation, e.g., pages 98 through 145 are admitted because Exhibit 48 only has 25 pages total.

46 M. Resume:	S Procedural Support Liaison, Procedural SupportXXXXXP

Liaison,	Procedural Support Liaison, XXPS
46 N. Resume:	PS Occupational Therapist, OTR/L, Occupational Therapist,
School
48. IEP Reevaluation Packet, XXPS, December 8, 2023
49. XXXX Application, May 1, 2021
50. Email exchange dated June 6, 2021, through August 16, 2021
51. Occupational Therapy Invoices, XXXX
52. Occupational Therapy Care Reports, XXXX
53. Student Withdrawal Form, June 13, 2021

Not all the parties’ exhibits were entered into evidence during the hearing, and in rendering this decision, the hearing officer did not consider any exhibit other than those exhibits received as evidence.
Parents during their case-in-chief called the following individuals to testify on behalf of Student, listed in the order they testified:9 (1) Parent Educational Consultant – Day 1, (2) Mother – Day 2, (3) XXXX School Administrator – Day 3, and XXXX Occupational Therapist – Day 4. [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS called on the following individuals to testify during its case-in- chief, listed generally10 in the order they testified: (1) First General Education Teacher – Day 3, (2) Special Education Teacher – Day 4 (direct) and Day 6

 (cross-examination and redirect),11 (3) XXPS Procedural Support Liaison – Days 4 (direct and part of cross- examination) and Day 5 (remainder of cross-
examination and redirect), (4) XXPS Educational Evaluator – Day 5, (5) XXPS Occupational Therapist – Day 6, (6) XXPS School Psychologist – Day 7, (7) Special Education Department Chair – Day 7 (part of direct) and Day 8 (remainder of direct, cross-examination, and redirect), and (8)
Procedural Support Liaison – Day 8. Parents during rebuttal called the following individuals to testify on behalf of Student, listed in the order they testified: (1) Parent Educational Consultant – Day 8, and (2) Father – Day 8. In sum, during the hearing there were a total of thirteen witness: five for Parents, and eight for XXPS.
After the conclusion of the hearing, the transcripts were completed and circulated timely in accordance with the Third Extension of Timeline and Order. Additionally, prior to the parties submitting their opening briefs, Parents’ Counsel made a request for an

[bookmark: _bookmark8]9	By agreement of the parties and in the interests of efficiency, certain witness testified out of turn: First General Education Teacher, a witness for [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS, testified during Day 3 in the middle of Parents’ case, and [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS’s last witness, Second Procedural Support Liaison, testified in the middle of Parents’ rebuttal during Day 8.
[bookmark: _bookmark9]10	See supra n.9 and infra n.11.
[bookmark: _bookmark10]11	As agreed by the parties, to accommodate Special Education Teacher’s work schedule, her testimony occurred on two days. Special Education Teacher is no longer employed with [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS and currently is a special education teacher employed by the	Public Schools.

extension of time to file opening and response Briefs and to the Decision Deadline, to which [image: This is a black text redaction block to hide sensitive personally identifiable information.]PS Associate Counsel consented. As set forth in detail in the Fourth Extension of Timeline and Order, dated July 12, 2024, which is incorporated herein by this reference, pursuant to 34 C.F.R. § 300.515(c) and 8 VAC 20-81-210(P)(9), the hearing officer granted this extension request for the reasons stated in the Fourth Extension of Timeline and Order. Thereafter, the parties timely exchanged their post-hearing opening and response briefs on July 15 and July 22, 2024, respectively.
[bookmark: JURISDICTION]JURISDICTION
The hearing officer has jurisdiction pursuant to the Individuals with Disabilities Education Act (the “IDEA”)12 20 U.S.C. § 1400 et seq., and its implementing regulations, 34 CFR § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20-81 et seq. (the “VA Special Education Regulations”).
[bookmark: ISSUES_AND_RELIEF_SOUGHT]ISSUES AND RELIEF SOUGHT
The hearing proceeded on the following issue: after [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2020-2021), whether XXPS offered Student an IEP reasonably calculated to enable Student to make progress appropriate in light of Student’s circumstances and whether Parents are entitled to reimbursement for tuition and related expenses resulting from Parents’ unilateral placement of Student at XXXX for the [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2021-2022), [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2022- 2023), and		grade (2023-2024) school years, and prospective placement for Student’s	grade (2024-2025) school year. Concerning this issue, Parents allege XXPS failed to propose appropriate IEPs and placements and a denial of a free appropriate education (“FAPE”) for Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2021-2022), [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2022-2023), [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2023-2024), and Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2024-2025) school years. Student’s proposed IEPs and/or Addendums that are at issue are as follows: IEP Addendum, dated August 18, 2021 (“August 2021 IEP,” XXPS Exh. 18), IEP dated January 19, 2022 (“January 2022 IEP,” XXPS Exh. 28), IEP dated May 20, 2022 (“May 2022 IEP,”
XXPS Exh. 30), and IEP dated January 11, 2024 (“January 2024 IEP,” XXPS Exh. 40) (altogether referred to hereinafter as the “Proposed IEPs”).
Included as part of Parents claim as set forth here, is Parent’s allegation that XXPS January 2024 IEP, was untimely and therefore a denial of FAPE because it was proposed over 18 months after Student’s last proposed IEP, the May 2022 IEP. Concerning reimbursement for related expenses, Parents have limited this issue to OT expenses Parents incurred during [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2023-2024) and to prospective reimbursement for related expenses that may be incurred during [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2024-2025) should Parents prevail.

[bookmark: _bookmark11]12	During 2004, the United States Congress reauthorized the IDEA as the Individuals with Disabilities Education Improvement Act. See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The amendments provide that the short title of the reauthorized and amended provisions remains the Individuals with Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006) (“This chapter may be cited as the ‘Individuals with Disabilities Education Act.’”).

XXPS has raised the following defenses to Parents claims. First, XXPS offered Student an appropriate program in the least restrict environment at all relevant times at XXPS School in the Proposed IEPs; and that XXXX is not the least restrictive environment for Student because of the distance from Student’s home and because it is restricted to students with disabilities. Second, after Parent’s unilateral withdrawal of Student from XXPS School, XXPS was not required to initiate contact with Parents to conduct an IEP meeting for the 2023-24 school year ([image: This is a black text redaction block to hide sensitive personally identifiable information.] grade), and that the

 proposed May 2022 IEP and proposed placement at XXPS School continued to
 be available to Student. Third, Parents failed to provide timely notice of their

 request for private reimbursement, and fourth, limited to Parents request for reimbursement for OT expenses incurred during grade (2023-2024), Parents are barred from obtaining reimbursement for OT
services through January 11, 2024, the date of XXPS’s last proposed IEP.
[bookmark: FINDINGS_OF_FACT12F]FINDINGS OF FACT13
After considering all the evidence, as well as the argument and briefs of XXPS Counsel and Parents’ Counsel, the hearing officer’s findings of fact are as follows:
1. Student is now AGE years old and resides in [image: This is a black text redaction block to hide sensitive personally identifiable information.], Virginia. P. Exh. 60 and 64.
2. Student  began  attending  XXPS  school  in  kindergarten,  located  in
, Virginia and continued at XXPS School through [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade (2020-2021). XXPS Exhs. 2, 5 and 10.
3. At an early age, Student’s Parents provided [image: This is a black text redaction block to hide sensitive personally identifiable information.] with private services to address [image: This is a black text redaction block to hide sensitive personally identifiable information.] anxiety, sensory needs and reading challenges. P. Exh. 4, P. Exh. 12, Tr. Day 2 at 1-24.
4. While Student made progress, during first grade [image: This is a black text redaction block to hide sensitive personally identifiable information.] Parents and teacher noted challenges in school. Tr. Day 2 at 16-19.
5. During the summer of 2020, Parents had Student privately evaluated by Dr.
, a licensed clinical psychologist. P. Exh. 2. Dr. [image: This is a black text redaction block to hide sensitive personally identifiable information.] determined that Student generally had average intellectual ability, with an average full-scale IQ. Id. However, based on Student’s low average scores in working memory and processing speed, as well as indicators of challenges with attention and emotional regulation, Dr. concluded that Student met the criteria for ADHD, Inattentive Type. Id.
Further,	difficulties with spelling, phonological processing, and phonological memory suggested a learning disability in reading, specifically mild dyslexia. Id. reading fluency also fell below [image: This is a black text redaction block to hide sensitive personally identifiable information.] expected level of ability, as compared to [image: This is a black text redaction block to hide sensitive personally identifiable information.] peers. Id. Dr. [image: This is a black text redaction block to hide sensitive personally identifiable information.] also noted a history of anxiety. Id.
[bookmark: _bookmark12]13	To the extent the other sections entitled, “Introduction,” “Procedural History,” “Jurisdiction,” “Issues and Relief Sought,” and “Conclusions of Law” include findings of fact, those findings are incorporated into this section.

6. Following Dr. [image: This is a black text redaction block to hide sensitive personally identifiable information.]’s evaluation, Parents requested that XXPS evaluate Student for special education eligibility. Tr. Day 3 at 193-94.
7. During November 2020, XXPS assessed Student using the Kaufman Test of Educational Achievement (“KTEA”) and a formal observation. XXPS Exhs. 10 and 11; Tr. Day 4 at 240. [image: This is a black text redaction block to hide sensitive personally identifiable information.] scored in the average range in all areas but written expression, where [image: This is a black text redaction block to hide sensitive personally identifiable information.] fell slightly below average exhibiting a mild disability. Tr. Day 4 at 241-42.
8. On December 16, 2020, during [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade, Student was found eligible for special education services as a student with a SLD and OHI, based on ADHD. P. Exh. 8; XXPS Exhs. 8, 9, and 14.
9. Student began [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade during the fall of 2020 and was assigned to First General Education Teacher’s classroom at XXPS School, which was a general education classroom. Tr. Day 3 at 183-86.
10. While General Education Teacher did not recall exactly how many students were in Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade class, generally each year General Education Teacher has 20 to 25 students assigned to her classroom each year. Tr. Day 3 at 192.
11. Because of the COVID pandemic when Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade year began, school was conducted in a fully virtual setting. Tr. Day 3 at 186-87.
12. During virtual learning, General Education Teacher would work with her students in small groups of approximately 4 students. Tr. Day 3 at 191-92. Student was more comfortable in a small group setting:
[image: This is a black text redaction block to hide sensitive personally identifiable information.] was generally more – [image: This is a black text redaction block to hide sensitive personally identifiable information.] talked more in a smaller group setting. I think [Student] felt more comfortable talking when there are only three or four other students in session. So maybe	felt more comfortable when participated, and that's where [image: This is a black text redaction block to hide sensitive personally identifiable information.] asked		questions that [image: This is a black text redaction block to hide sensitive personally identifiable information.] may not have asked during the whole group session. So then I was able to kind of adhere to what [image: This is a black text redaction block to hide sensitive personally identifiable information.] needed and really give that one-on-one support.
Tr. Day 3 at 193.
13. On January 12, 2021, in the middle of Student’s [image: This is a black text redaction block to hide sensitive personally identifiable information.] grade year, Parents consented to Student’s First IEP. XXPS. Exh. 15.
14. Student’s First IEP noted that Student struggled with multi-step directions, presented with “times [o]f inattention and difficulties initiating and sustaining efforts during challenging tasks,” and requires prompting and feedback to stay on task due to
ADHD.” Id.
15. Student’s First IEP included 7 annual goals. Goal 1: mathematics – computation and estimation.


Goal 2: mathematics – computation and estimation.

Goal 3: writing/written language – and writing simple narratives/stories.

Goal 4: reading – decoding, word analysis & spelling (encoding).

Goal 5: reading – decoding, word analysis & spelling (encoding).


Goal 6: reading – reading fluency.

Goal 7: social skills – social awareness.

XXPS Exh. 15.
16. The First IEP set forth services Student would at first access virtually and then in person when public health and safety permitted the return of students during the COVID pandemic. XXPS Exh. 15. The school based IEP team members proposed 13.5 hours (face-to-face) or 11 hours concurrent (virtual/face-to-face) special education within the general education and special education settings (support in math, language arts, and social skills). Id. The school team also proposed 8.75 hours and 4.75 hours for support in math, language arts, and social skills (self-advocacy) in person in general and special education settings, respectively. Id. The IEP also included numerous accommodations, including extended time, frequent breaks, graphic organizers, shortened assignments, small group settings for tests, clearly defined limits and expectations, and access to math aids, among others. Id.
17. XXPS assigned Special Education Teacher to Student during January 2021. Tr. Day 4 at 143.
18. During the hearing, Special Education Teacher, was qualified as an expert in special education. Tr. Day 4 at 141-42.
19. Special Education Teacher used information from Student’s eligibility documentation to formulate Student’s First IEP as well as information from Parents, First General Education Teacher and the iReady test to develop Student’s annual goals as set forth above. XXPS Exh. 15; Tr. Day 4 at 143-48. Further as set forth above, Parents consented to Student’s First IEP.
20. When Student returned to XXPS School during January 2021, school was still virtual, and Special Education Teacher provided Student with a mix of “push-in” services, i.e., special education services in a general education classroom, and “pull-out”

services, i.e., special education services in a small group special education setting. Tr. Day 3 at 194-97; Tr. Day 4 at 143, 161-163; Tr. Day 6 at 18-20.
21. Commencing with Student’s First IEP, during January 2021, Student was taught by First General Education Teacher, Special Education Teacher and XXXXXX General Education Teacher. Tr. 151. XXXXXX General Education Teacher also taught XXXXXX grade at XXPS School teaching the same exact general education curriculum as First General Education Teacher. Id.; see also, Tr. Day 4 at 162-66.
22. Commencing January 2021, Student began XXX school day with First General Education Teacher with morning meeting and then received general education instruction from First General Education Teacher for XXX “specials” classes, e.g., science, social studies, art, music and physical education. Tr. Day 3 at 251-57; Tr. Day 4 at 154-55.
23. After Student’s specials classes XX would join Special Education Teacher for small group special education in a special education virtual setting for language arts and math. Tr. Day 3 at 199-200; Tr. Day 4 at 152.
24. When XXPS School was virtual, and Student was scheduled to receive special education in a general education for math and writing – “push-in” services – Student and Special Education teacher would virtually join XXXXXX General Education Teacher’s classroom. Tr. Day 4 at 149-52.
25. During January 2021 and throughout the remainder of Student’s XXXXXX grade year, Student was receiving private reading tutoring services two times a week: on Friday during school hours, leaving school early on Fridays in the afternoon, while the XXXXXX day was not during school hours. Tr. Day 6 at 48-49.
26. COVID pandemic related restrictions relaxed during March 2021 at XXPS School, and Student returned for in-person instruction two days a week that eventually was increased to four days a week. Tr. Day 3 at 187-89, 263.
27. When Student began in-person instruction at XXPS School XXX daily scheduled generally remained the same. XX began XXX day with First General Education Teacher, remaining with her until approximately lunch, and then XX would physically join Special Education Teacher in her special education small group classroom only physically returning to First General Education Teacher’s classroom for “specials.” Tr. Day 3 at 199- 200; Tr. Day 4 at 154.
28. Special Education Teacher had received a physical accommodation from XXPS School such that she remained in her special education classroom and did not physically move in and out of the general education classrooms taught by First General Education Teacher and XXXXXX General Education Teacher. Tr. Day 4 at 154.
29. Student’s entire time with Special Education Teacher was spent in a special education small group setting with 3 to 5 other students to include Student. Tr. Day 4 at 162-66; Tr. Day 6 at 23-47.

30. Special Education Teacher was with Student in this small group setting “basically . . . the entire second half of the day,” Tr. Day 4 at 189-89.
31. While with Special Education Teacher, Student was working on reading, writing, and math skills. Id.
32. Further, while Student was physically with Special Education Teacher and XXX peers in the special education classroom, she would use a virtual platform to join XXXXXX General Education Teacher’s classroom. Id.
33. While on the virtual platform, Student heard instruction from Second General Education Teacher and would have opportunities to participate in Second General Education Teacher’s class and talk with XXX peer students via the online platform. Id.
34. Generally, Student was never physically in Second General Education Teacher’s classroom. Tr. Day 6 at 28, 36-37.
35. While in this setting and physically with Special Education Teacher and the 3 to 5 other student, Special Education Teacher was always available to re-teach lessons or work with Student during these times. Tr. Day 6 at 30-31.
36. While physically with Special Education Teacher in the special education classroom and small group setting of approximately 3 to 5 students, Student was physically separated from XXX general education peers.
37. During the hearing, Parent Educational Consultant was qualified as an expert in the area special education. Tr. Day 1 at 50-51; P. Exh. 72. The testimony of Parent Educational Consultant was both credible and consistent on the major issues before the hearing officer, and her demeanor during the hearing was open, candid, and forthright.
38. Parent Education Consultant explained that while Student with was with Special Education Teacher in a small group this setting was “definitely not a general education setting” even if some of the curriculum was a general education curriculum. Tr. Day 8 at 93 (emphasis added); see also Tr. Day 8 at 88-97. Rather this setting was “special education supported instruction in the special education setting with access to some general education instruction.” Tr. Day 8 at 109; see also Tr. Day 8 at 110-12.
39. Parent Education Consultant explained that the restricted small group setting in which Student actually learned mitigated a variety of critical elements of the general education environment that are challenging to Student, such as XXX need to navigate distractions, the impact the larger setting could have on XXX self-esteem and anxiety. Tr. Day 8 at 92-97. While in this setting Student may have had opportunities to talk to XXX general education peers and ask questions, XX was free from the typical distractions of a general education class.
40. When Student received instruction in-person during XXXXXX grade, each of Student’s seven annual goals as set forth in XXX First IEP concerned topics that were

taught while XX was physically with Special Education Teacher in a special education small group setting.
41. As set forth in detail below in these Findings of Fact, XXPS Procedural Support Liaison, who was qualified as an expert in special education, agreed with Parent Educational Consultant that understanding the actual environment in which a student learns – e.g., a more restrictive small group special education setting as opposed to a general education setting – is critically important when formulating an IEP.
42. While physically with Special Education Teacher in the special education classroom and small group setting of approximately 3 to 5 students to include Student, Student in accordance with Student’s First IEP received special education in a special education setting.
43. Concerning Student’s First IEP, XXX IEP Progress Report, XXPS Exh. 25, and XXX fourth quarter progress data, XXPS Exh. 24, use numerical metrics and comments to score and describe Student’s progress concerning XXX seven annual goals. A “2” indicates that “student has not yet demonstrated progress towards achieving this goal”; a “3” indicates that “student has demonstrated some progress towards achieving this goal”; a “4” indicates that “student is making sufficient progress towards achieving this goal within the duration of this IEP”; and a “5” indicates that “student has met the criteria for this goal.” XXPS Exh. 25; see also XXPS Exh. 24 (using same numeric metrics).
44. Special Education Teacher scored Student’s annual goal progress on two dates, March 26, 2021, shortly after students returned to in-person teaching, and at the end of XXXXXX grade, June 11, 2021.
45. Reviewing Student’s IEP Progress Report, XXPS Exh. 25, along with XXX fourth quarter progress data, XXPS Exh. 24, indicates that while Student achieved a mixture of limited progress, some progress, and significant progress, receiving mostly numeric scores of 3, some 2s, and some 4s. As set forth above, whatever progress XX made once XX returned to in-person teaching was in a special education small group setting.
46. Student’s First IEP progress data report also recognizes the limited progress Student made concerning one of XXX significant deficits as reflected in Student’s First IEP annual goal 7: “When presented with a situation that causes feelings of nervousness or anxiousness, will identify and use a taught coping strategy on at least 3 of 4 observations measured.” XXPS Exh. 24. Concerning Student’s measured progress for this goal, Special Education Teacher states:
[Student] has demonstrated significant progress towards this goal. When frustrated, anxious or nervous about specific topics XXX strategy has been to speak with the teacher directly and ask clarifying questions. This has been typical behavior in the small group setting. XX has not demonstrated this in the general education setting.
XXPS. Exh. 24; Tr. Day 4 at 188-89. Here, Special Education Teacher notes that when Special Education Teacher was with Student during “basically . . . the entire Second half

of the day,” Tr. Day 4 at 189-89, in a restrictive small group special education setting and not a general education setting regardless of the curriculum being taught, XX still had not demonstrated progress when learning the general education curriculum.
47. When testifying about this progress note during XXPS’s direct examination, Special Education Teacher further states:
And that is due to the special education program that I was in. It does focus or did focus on students with emotional and behavior disorders. So one of the things that we are taught is the environment of the classroom, having a specific environment and teaching to that environment that that is an intervention and allows for the student to develop certain social skills or social strategies that are beneficial to them.
Tr. Day 4 at 189.
48. Student’s XXPS XXXXXX grade “XXXXXXXXX School Progress Report” indicates progress, however, concerning “Language Arts” a topic that is covered by XXX First IEP, Student’s Report indicates that “[b]elow grade level materials” were used and neither First General Education Teacher nor Special Education Teacher, who collaborated on this Report could explain why this was indicated. XXPS Exh. 23; Tr. Day 3 at 202-06; Tr. Day 6 at 166.
49. When Student began XXXXXX grade, XX was on average with XXX peers, Tr. XXPS Exh. 2; Day 4 at 227-28. That XXPS used “below grade materials” to measure Student’s progress for Student’s final XXXXXXXXX School Progress Report demonstrates XXX lack of progress during XXXXXX grade.
50. Parents expressed ongoing concerns during XXXXXX grade to XXPS about Student’s progress. P. Exh. 11; Tr. Day 2 at 26-43.
51. During May 2021 while in XXXXXX grade at XXPS School, Special Education Teacher, prepared an IEP that she finalized without a meeting on May 10, 2021 – the May 2021 IEP Addendum. XXPS Exh. 18. The purpose of the May 2021 IEP was to address Student’s writing and to maintain whatever progress XX made during the summer between XXXXXX and XXXX grade, and to cover the first half of Student’s XXXX grade year (2021-2022) when students would return to XXPS School in-person fulltime. XXPS Exh. 18; Tr. Day 3 at 178-79, 210; Tr. Day 6, 55, 61.
52. Special Education Teacher also prepared the May 2021 IEP because Student was only making limited progress in certain areas. Tr. Day 6 at 68-69.
53. The May 2021 IEP contained the same annual goals as Student’s First IEP, included similar accommodations in the general and special education environments and continued Student’s placement at XXPS School, and added extended school year education. Compare XXPS Exh. 15 with XXPS Exh. 18; Tr. Day 3 at 211; Tr. Day 4 at 180.

54. Parents consented to the May 2021 IEP Addendum on May 21, 2024, and during this time frame scheduled a meeting with the IEP team to discuss further changes to the IEP and that the IEP include more educational services delivered to Student in a special education small group setting throughout XXX school day, and to discuss concerns with Student’s progress. XXPS Exh. 18; XXPS Exh. 44 at 25, 32; Tr. Day 1 at 204; Tr. Day 2 at 37-38; Tr. Day 3 at 211; Tr. Day 4 at 182.
55. The May 2021 IEP on its face never included within it a recognition that Student received significantly more educational services and was taught language arts and math in restrictive special education small group setting, the second half of XXXXXX grade when students returned in-person.
56. Concerning the extended school year education, Parents opted for Student not to attend extended school and instead Parents had Student continue with private tutoring. Tr. Day 2 at 200-01, 213.
57. Pursuant to Parents request, the IEP team scheduled a meeting for June 8, 2024, but this meeting was canceled at Parent’s request because of construction that was scheduled at the last minute at their home. XXPS Exh. 50; Tr. Day 4 at 182.
58. On June 6, 2021, when Parents requested that the IEP team reschedule the meeting, Special Education Teacher erroneously told Parents “we are not able to meet later in the summer as teachers are not contracted to work after June 14th.” XXPS Exh. 50; XXPS Op. at 9 (admitting that IEP team could meet over the summer).
59. Toward the end of Student’s XXXXXX grade year, Parent’s began to investigate XXXX as an option for Student and advised XXPS School of this while giving XXPS permission to share Students educational record with XXXX. XXPS Exh. 44 at 27-
28.; Tr. Day 2 at 159; Tr. Day 3 at 259; Tr. Day 6 at 66-67.
60. On May 1, 2024, Parents submitted Student’s application to XXXX. XXPS Exh. 41.
61. On June 8, 2021, two days after Special Education Teacher told Parents that the IEP team incorrectly could not reschedule the IEP team meeting over the summer, Parents executed a contract with XXXX for Student’s XXXX grade year (2021-2022).
62. XXXX’s contract that Parents signed included as part of its tuition expense, a fee for the “Tuition Refund Plan” that is “mandatory,” and which will “refund a portion of the unused tuition in certain specific circumstances where a student withdraws or otherwise is removed voluntarily or involuntarily from” XXXX. XXPS Exh. 21 at 1-3, 10- 11.14

[bookmark: _bookmark13]14	XXPS argues that “the language of the XXXX contract itself, which provides that once parents sign it – unless parents choose the tuition refund insurance option, which Parents did not do – they are committed for the full year.” XXPS Resp. at 5. This argument is in error as it ignores the actual language of the contract that states participation in the Tuition Refund Plan is “mandatory,” and the contract’s

63. On June 13, 2021, Mother signed XXPS’s Student Withdrawal form withdrawing Student from XXPS School and stating on this form that Parents were transferring Student to XXXX. XXPS Exh. 53.
64. On July 16, 2021, Mother emailed XXPS notifying XXPS that Parents were unilaterally placing Student at XXXX and reserving Parents’ right to seek public funding for tuition if XXPS did not agree with this placement. XXPS Exh. 44 at 34. On or about the same time Parents delivered XXPS’s Student Withdrawal form to XXPS. Tr. Day 2 at 68-71, 190.
65. On July 19, 2021, XXPS Procedural Support Liaison assigned to XXPS School wrote Parents acknowledging Parents unilateral withdrawal of Student and requesting to schedule an IEP team meeting during August 2021. XXPS Exh. 26; Tr. 4 at 221.
66. XXPS and Parents then scheduled IEP team meetings for August 16 and 18, 2021. XXPS Exh. 27.; P. Exhs. 15A and 15B; Tr. Day 3 at 214.
67. The school based IEP team members developed the August 2021 IEP. XXPS Exh. 27.
68. The August 2021 IEP included the same seven annual goals as Student’s First IEP and added an eighth goal in reading comprehension. Compare XXPS Exh. 15 with XXPS Exh. 27.
69. The school members of the IEP team updated and adjusted several goals included in the First IEP, compare XXPS Exh. 15 with XXPS Exh. 27, and proposed 7.5 hours per week special education within the general education setting for mathematics and check-ins, and 6 hours of special education in the special education setting for reading decoding/encoding, and writing. XXPS Exh. 27. Student’s August 2021 IEP increased the services hours Student would receive in a special education small group

itemization of the total tuition amount includes an amount for the Tuition Refund Plan in accordance with the formula as set forth in the contract. While the contract states “[R]eturning students who pay the tuition in full by May 31, 2021, may opt-out of the Tuition Refund Plan by completing the required waiver,” XXPS. Exh. 21 at 3, the record is devoid of any such waiver and Parents selected the option to make twelve payments pursuant to the contract’s terms meaning the contract was not paid in full by May 31, 2021. XXPS. Exh. 21 at 9-10. XXPS also cites to Mother’s testimony wherein she agreed to the follow question or statement of XXPS Counsel:

But you understood that [XXXX] – the requirement fees of [XXXX] is you can apply for funding through either the IEP process or the hearing process, but at the end of the day, you're going to be responsible for -- at least absent some other decision, you're on the hook for the cost of the school, right?

Tr. Day 2 at 188. Mother’s agreement to the foregoing question or statement is merely a recognition that Parents are responsible for payment of tuition – which tuition includes payment for the Tuition Refund Plan – but in no way is evidence that Parents did not participate in the mandatory Tuition Refund Plan or signed a waiver to opt out of the Tuition Refund Plan.

setting from 4.75 hours a week to 6 hours a week. Compare XXPS Exh. 15 with XXPS Exh. 27.
70. The school based members of the IEP team also proposed accommodations including extended time on assignments, modified assignments, frequent breaks, a graphic organizer, small group settings for tests, access to math aids, flexible seating, and a positive reinforcement system. Id.
71. During the hearing, XXPS Procedural Support Liaison was qualified as an expert in the area special education. Tr. Day 4 at 219-20; XXPS Exh. 46.E. During her testimony, XXPS Procedural Support Liaison was open, candid, and forthright. XXPS \Procedural Support Liaison is a Senior Manager for Due Process and Special Education Services at XXPS. XXPS Exh. 46.E.; Tr. Day 4 at 216.
72. XXPS Procedural Support Liaison acknowledged that as of May 2021, Student was a year below grade level according to the iReady universal screener. Tr. Day 5 at 12-23; XXPS Exh. 2.
73. XXPS Procedural Support Liaison testified that as a member of the IEP team that formulated the August 2021 IEP that she was not aware that Student received significantly more educational services and was taught language arts and math in special education small group setting during the end of the second half of XXXXXX grade when students returned in-person. Tr. Day 5 at 28-31, 53-55.
74. XXPS Procedural Support Liaison stated that the size group in which Student learned is important: “But the data, it's important to know, especially for attention, what kind of -- like, what size group or even sized classroom a student is learning in. I think that's -- that would be important, especially with attention.” Tr. Day 5 at 42.
75. XXPS Procedural Support Liaison admitted that if Student was spending more time in a special education small group setting that this would be important to know to understand the progress XX made, and how XX made that progress. XXPS Procedural Support Liaison not only forthrightly admitted the foregoing but also stated that this “would be something to discuss,” Tr. Day 5 at 30-31; see also Tr. Day 5 at 26-29, 54-55.
76. When assisting in the formulation of Students August 2021 IEP, XXPS Procedural Support Liaison believed that most of Student’s time was in the general education setting and that XX was physically present in that setting when XX received services and support. Tr. Day 5 at 30. XXPS Procedural Support Liaison further testified that the proposal in August 2021 IEP was appropriate because, “XX has shown that XX’s able to perform and make substantial progress within the general education setting.” Tr. Day 4 at 253, 261.
77. The August 2021 IEP placed Student in the general education setting for the great majority of XXX school day. When the XXPS members of Student’s IEP team declined Parent’s requests for the IEP to include additional services to address Student’s weaknesses in anxiety, executive functioning, and attention, as well as XXX need for

small, self-contained special education classes throughout XXX school, the XXPS member of Student’s IEP team never addressed the fact that while Student was learning in-person during XXXXXX grade, XX had spent nearly no time learning math and language arts in a general education setting despite what was stated in XXX First IEP.
78. The August 2021 IEP Addendum on its face never included within it a recognition that Student received significantly more educational services and was taught language arts and math in special education small group setting during the end of the second half of XXXXXX grade when students returned in-person. See XXPS Exh. 27.
79. The school based members of the IEP team while developing the August 2021 IEP Addendum never discussed the fact that Student received significantly more educational services and was taught language arts and math in special education small group setting during the end of the XXXXXX half of XXXXXX grade when students returned in-person. See XXPS Exh. 27.
80. Parents and Parents Educational Consultant attended the August 2021 IEP meetings and requested additional goal and services to address weaknesses in attention, self-advocacy and anxiety. P. Exhs. 15A and 15B. XXPS refused to include the additional areas because it felt Student had made progress in the general education setting and could continue with similar services. Tr. Day 4 at 253, 261.
81. Parents did not consent to the August 2021 IEP. XXPS Exh. 27.
82. Student then began attending XXXX for XXXX grade (2021-2022) at the start of XXXX’s school year. Tr. Day 2 at 75.
83. XXXX is a private school located in XXXXXX XXXXXXXXXX, XX and all its students have disabilities. Tr. Day 1 at 101, 208-09.
84. XXXX also provides related services in occupational therapy, in an “outpatient” environment and its therapists do not provide individual services in the classroom. XXPS Exh. 52; XXPS Exh. 45 at 99; Tr. Day 6 at 93-94.
85. XXXX does not use an IEP to measure progress. Tr. Day 1 at 182-83.
86. During January 2022 in the middle of Student’s XXXX grade year (2021- 2022) the IEP team met to develop an annual IEP for Student that resulted in January 2022 IEP. XXPS Exh. 28; Tr. Day 4 at 221.
87. The January 2022 IEP proposed updated annual goals in math, written language and reading and included accommodations such as extended time for assignments, modified assignments for chunking, frequent breaks, access and use of a graphic organizer, small group settings for tests, clearly defined limits and expectations, access to math aids, flexible seating and a positive reinforcement system. XXPS Exh. 28.

88. The January 2022 IEP included 8.5 hours per week special education within the general education setting and 8.75 hours per week of special education in the special education only setting. Id.
89. The January 2022 IEP placed Student at XXPS School because the XXPS members of the IEP team concluded that Student’s needs could be met at XXPS School, and that XX did not require private school, which was unnecessarily restrictive. Id.
90. While preparing the January 2022 IEP, the XXPS IEP team members did not observe Student at XXXX.
91. During January 2022 IEP team meetings, Parents requested that the team include more intensive services and goals to address weaknesses in social/emotional/anxiety, self-advocacy and attention. XXPS Exh. 28 at 14-15. XXPS refused Parents requests and once again relied on Student’s progress in the general education setting during XXXXXX grade. Id.; Tr. Day 4 at 262-70.
92. In part, Parent’s request was based on Parent Education Consultant’s observation of Student during January 2022 while at XXXX. Parent Education Consultant observed Student in a XXXX class with 8 students and 2 teachers and saw clear signs of inattention, executive dysfunction, anxiety and the impact of XXX learning disabilities and she shared this with the IEP team. P. Exhs. 18 and 18A; Tr. Day 1 at 103-06. She further shared with the IEP team that Student was still below grade expectation and required more time in a smaller, self-contained setting. Tr. Day 1 at 121-22.
93. The school based members of the IEP team while developing the January 2022 IEP never discussed the fact that Student received significantly more educational services and was taught language arts and math in a special education small group setting during the end of the second half of XXXXXX grade while at XXPS School when students returned in-person.
94. During April and May 2022 at the end of Student’s XXXX grade year (2021- 2022) the IEP team met to develop another annual IEP for Student that resulted in the May 2022 IEP. XXPS Exh. 30.
95. While preparing the May 2022 IEP, the XXPS IEP team members did not observe Student at XXXX.
96. The May 2022 IEP included proposed goals in mathematics, written language, written composition: paragraphs, and reading. XXPS Exh. 30; Tr. Day 3 at 224-
25. The May 2022 IEP proposed 10 hours per week of special education within the general education setting in mathematics (2.5), social studies/science (5.0) and language arts (2.5), and 8.5 hours per week of special education within the special education setting for targeted systematic instruction in reading, writing, and math. XXPS Exh. 30. The May 2022 IEP also included a half-hour per month of counselling. Id. The May 2022 IEP increased the total number of special education services hours whether in a general education setting or special education small group setting. Compare XXPS Exh. 28 with XXPS Exh. 30. Placement again was at XXPS School. XXPS Exh. 30.

97. During the development of the May 2022 IEP Parents also provided an occupational therapy observation from XXXX and shared concerns regarding Zach’s handwriting and posture. XXPS Exh. 30. The XXPS members of the IEP team then proposed an OT assessment. Id. On May 9, 2022, Parents by email refused XXPS’s request to conduct an OT evaluation of Student. XXPS Exh. 44 at 84.
98. During IEP team meetings concerning the May 2022 IEP, the parents requested that the IEP team include more intensive services and goals to address weaknesses in social/emotional/anxiety, self-advocacy and attention. XXPS Exh. 30 at 15-17. XXPS refused Parents requests and once again relied on Student’s progress in the general education setting during XXXXXX grade. Id.; Tr. Day 4 at 262-70.
99. The school based members of the IEP team while developing the May 2022 IEP never discussed the fact that Student received significantly more educational services and was taught language arts and math in a special education small group setting during the end of the second half of XXXXXX grade while at XXPS School when students returned in-person.
100. The May 2022 IEP’s “end date” was May 2023 and this covered Student’s XXXXX grade year (2022-2023). XXPS Exh. 30.
101. Parents declined to consent to the May 2022 IEP and its proposed placement at XXPS School. XXPS Exh. 30.
102. Parents elected to continue Student at XXXX and Parents had by that time already signed a contract with XXXX for the XXXXX grade school year (2022-2023) on February 4, 2022. XXPS Exh. 29; Tr. Day 1 at 216.
103. XXXX’s contract for XXXXX grade (2022-2023) included as part of its tuition terms the same provisions concerning XXXX’s “Tuition Refund Plan,” that this Plan is “mandatory,” that the Plan will “refund a portion of the unused tuition in certain specific circumstances where a student withdraws or otherwise is removed voluntarily or involuntarily from” XXXX. Compare XXPS Exh. 21 with XXPS Exh. 29.
104. After Parents declined to consent to the May 2022 IEP, Parent’s did not file a due process request concerning their disagreements with the May 2022 IEP and they did not request a new IEP until August 2023, fifteen month later. XXPS Exh. 44 at 96- 110; Tr. Day 2 at 202.
105. During this period, Parents elected to continue Student at XXXX and Parents signed a contract with XXXX for the XXXXX grade school year (2023-2024) on February 3, 2023. XXPS Exh. 41.
106. XXXX’s contract for XXXX grade (2023-2024) included as part of its tuition terms the same provisions concerning XXXX’s “Tuition Refund Plan,” that this Plan is “mandatory,” that the Plan will “refund a portion of the unused tuition in certain specific circumstances where a student withdraws or otherwise is removed voluntarily or involuntarily from” XXXX. Compare XXPS Exh. 21 with XXPS Exh. 29 and XXPS Exh. 41.

107. Parents filed a due process hearing request on August 17, 2023, and this request was resolved, in part, when it reinitiated the IEP process. XXPS Exh. 44 at 98- 100; P. Exh. 45.
108. On September 27, 2023, after Parents August 2023 request for a due process hearing was resolved, Parents consented to XXPS evaluations of Student to consider Student’s continued eligibility for special education services and to obtain updated information to formulate an IEP. XXPS Exh. 32.
109. XXPS conducted and completed a sociocultural assessment on October 11, 2023, XXPS Exh. 35, an OT assessment on November 20, 2023, XXPS Exh. 39, an educational evaluation on November 7 and 16, 2023, XXPS Exh. 38, and a psychological assessment on October 20, 2023. XXPS Exh. 37.
110. On December 8, 2023, the XXPS eligibility committee again found Student continued to be eligible for special education services as a student with a SLD and OHI, based on ADHD. P. Exh. 61.
111. The sociocultural assessment determined that Student’s anxiety had improved since last evaluated. XXPS Exh. 35.
112. During the hearing, XXPS Occupational Therapist, who drafted the occupational therapy assessment, was qualified as an expert in the area occupational therapy. Tr. Day 6 at 85.
113. The OT assessment concluded that Student had an increased need for movement during the school day and encouraged the IEP team to find opportunities for movement, as well as accommodations for fidgeting and focus during the school day. XXPS Exh. 39.
114. During the hearing, XXPS Educational Evaluator, who drafted the educational assessment, was qualified as an expert in the area special education. Tr. Day 5 at 83.
115. The education assessment concluded that Student’s reading, decoding reading fluency, sound symbol, written language, and mathematics conceptual skills scores fell within the average range; Student had a slight weakness with reading fluency, computation, and had difficulty with written expression tasks that require sustained attention; and Student had average skills in most areas, with strengths in reading comprehension, and a weakness in focus. XXPS Exh. 38; Tr. Day 5 at 90-92.
116. During the hearing XXPS School Psychologist, who drafted the psychological assessment, was qualified as an expert in the area school psychology. Tr. Day 7 at 16.
117. The psychological assessment concluded Student’s overall ability fell within the average range; Student demonstrated weakness in working memory and processing speed; Student’s phonological processing and memory were within the average range;

concluded Student had characteristics consistent with ADHD; and Student demonstrated behaviors consistent with XXX diagnosis of generalized anxiety disorder but that it did not appear to impact XXX academic performance. XXPS Exh. 37; Tr. Day 7 at 16-21, 27, 31-32.
118. During the evaluation process, XXPS staff, to include Special Education Department Chair observed Student at XXXX and during this 20 minute observation, XXPS staff noted that Student appeared inattentive, was singing loudly, was off-task, and seemed to have difficulty focusing. XXPS Exh. 36.
119. Further, during this observation by XXPS staff, Student’s XXXX Teacher noted that with Student consistent redirection was the norm. XXPS Exh. 36.
120. During the hearing XXPS Special Education Department Chair was qualified as an expert in the area special education. Tr. Day 8 at 94-95.
121. Following the foregoing evaluations and observations, led by XXPS Special Education Department Chair, XXPS developed an IEP that was finalized January 11, 2024 (the “January 2024 IEP”). XXPS Exh. 40.
122. XXPS School Psychologist and XXPS Occupational Therapist also participated in meetings during the development of the January 2024 IEP. XXPS Exh. 40.
123. XXXXXXXXPS Procedural Support Liaison also participated in meetings during the development of the January 2024 IEP and XXXXXXXXPS Procedural Support Liaison although she was not designated as an expert in special education. XXPS Exh. 40; Tr. Day 8 at 117-18.
124. The January 2024 IEP proposed annual goals mathematics, writing/written language, written composition: paragraphs, reading, and cognitive/attention. XXPS Exh. 40; Tr. Day 8 at 94.
125. The January 2024 IEP also proposed numerous accommodations for Student, including extended time, modified/shortened assignments, frequent breaks, access and use of graphic organizer, small group setting for testing, clearly defined limits and expectations, math aids, flexible seating, positive reinforcement with visual representation of progress, repeated instructions and directions, workspace with limited visual stimuli, and sensory devices. XXPS Exh. 40.
126. The January 2024 IEP proposed 10 hours per week of special education within the general education setting and 7.5 hours within a special education class, as well as a half-hour per month of OT services. As with all the prior IEPs, the proposed placement to implement this IEP was Stratford Landing. XXPS Exh. 40.
127. As Parents and Parent Education Consultant had done at all prior meetings after the First IEP, Parents and Parent Education Consultant requested that the IEP address weaknesses in Student’s attention, self-regulation and anxiety. P. Exhs. 62A, 63,

64, 65; Tr. Day 1 at 151-53. Parents also expressed concerns about Student transitioning in the middle of the school year. For the first time, XXPS members of the IEP team agreed to some of these requests, including four new annual goals in the January 2024 IEP to address self-advocacy, transitions, multi-step directions, maintaining attention and emotional regulation. Id. The school based members of the IEP team never explained why these additional goals were included. Tr. Day 1 at 151-52.
128. Although the January 2024 IEP included additional goals in all academic areas that more than doubled the number of goals from the May 2022 IEP, the January 2024 IEP actually proposed a half-hour hour reduction in services provided in a special education setting. Compare XXPS Exh. 30 with XXPS Exh. 40.
129. The school based members of the January 2024 IEP team while developing the January 2024 IEP never discussed the fact that Student received significantly more educational services and was taught language arts and math in a special education small group setting during the end of the XXXXXX half of XXXXXX grade while at XXPS School when students returned in-person.
130. On February 15, 2024, Parents and Parent Educational Consultant observed the program at XXPS School so they could gain more information about the proposed placement at XXPS School. Tr. Day 1 at 161-69; Tr. Day 2 at 97-102; Tr. Day 8 at 83-87, 148-49. They noted several concerns with the program: the sensory room was not operational; general education classrooms were too large, would be too distracting for Student, and required students to self-advocate and work independently. Id. In addition, the general education teacher was unable to provide enough re-teaching and individual assistance to students who required additional support. Id.
131. Parents declined to consent to the January 2024 IEP and its proposed placement at XXPS School. XXPS Exh. 40.
132. Student’s proposed January 2024 IEP’s “begin date” was January 11, 2024, and its “end date” is January 11, 2025.
133. Parents elected to continue Student at XXXX and Parents signed a contract with XXXX for the XXXX grade school year (2024-2025) on February 9, 2024. XXPS Exh. 29; Tr. Day 1 at 216.
134. XXXX’s contract for XXXX grade (2023-2024) included as part of its tuition terms the same provisions concerning XXXX’s “Tuition Refund Plan,” that this Plan is “mandatory,” that the Plan will “refund a portion of the unused tuition in certain specific circumstances where a student withdraws or otherwise is removed voluntarily or involuntarily from” XXXX. Compare XXPS Exh. 21 with XXPS Exh. 29 and XXPS Exh. 31 and XXPS Exh. 41.
135. Student has made progress at XXXX. As Parent Educational Consultant testified, Student has improved in the areas of self-advocacy, attention, anxiety and in XXX academics. Tr. Day 1 at 156-57.

136. XXPS School Psychologist, who evaluated Student as part the development of the January 2024 IEP, noted that while Student continues to have issues with attention, during Student’s time at XXXX, XXX needs in this area had “improved.” Tr. Day 7 at 43. XXPS School Psychologist noted improvement in XXX academics, processing, phonological awareness and phonological memory, as well as XXX self-regulation and self-management. Tr. Day 7 at 31, 43-47, 61, 67. She stated that “XX’s come a long way from 2020. XX’s made a lot of improvements.” Tr. Day 7 at 46-47.
137. XXPS Educational Evaluator, who evaluated Student as part the development of the January 2024 IEP, also agreed that student had made progress while at XXXX. In response to question from XXPS Counsel concerning her administration of a math and written language composite that Student is making “age-expected growth.” Tr. Day 5 at 101-02.
I would have expected to see more weaknesses in those basic reding skills areas. The decoding composite, the nonsense word, decoding the nonsense word, reading fluency. So I would have expected to see those being more difficult for [Student]. It seems that since that diagnosis was made, XX’s made a lot of growth.
Tr. Day 5 at 94.
138. During the hearing, XXXX School Administrator was qualified as an expert in the area special education. Tr. Day 3 at 16; P. Exh. 73. The testimony of XXXX School Administrator was both credible and consistent, and her demeanor during the hearing was open, candid, and forthright.
139. XXXX School Administrator stated that Student made progress while at XXXX while recognizing and accounting for certain mixed scores from assessments given to Student. Concerning Student’s Measures of Academic Progress (“MAP”) scores and XXX Key Math assessment grades, each showed a positive trend over time and that these trends demonstrate progress for Student. Tr. Day 3 at 64-67, 174; P. Exh 38 at 4. Further, and specifically concerning Student’s Key Math assessment and its goals, these goals are not individualized for Student, as occurs with an IEP, but rather are generic based on Student’s age. See Tr. Day 3 at 174-75. That Student did not meet these goals is expected based on XXX educational disabilities. Id.
140. During the hearing, XXXX Occupational Therapist, the Director of Occupational Therapy at XXXX, was qualified as an expert in the area occupational therapy. Tr. Day 4 at 12-13; P. Exh. 74.
141. XXXX Occupational Therapist described Student’s areas of need in OT and how they are supported at XXXX. She described XXX weaknesses in fine motor skills impacting handwriting and XXX sensory regulation needs. Tr. Day 4 at 18-19. At XXXX, Student has three OT goals that address gross motor skills, motor planning, fine motor, hand strength, visual perception, written communication, typing, and editing. Tr. Day 4 at 32-33, 44-45. This support is necessary to provide Student with appropriate services.

CONCLUSIONS OF LAW15
Based upon the above findings of fact and argument of XXPS Counsel and Parents’ Counsel, as well as this hearing officer’s own legal research, the conclusions of law are as follows:
The IDEA
The purpose of the IDEA is “to ensure that all children with disabilities have available to them a [FAPE] that emphasizes special education and related services designed to meet their unique needs.” Bd. Of Educ. v. Rowley, 458 U.S. 176, 179-91 (1982); Hinson v. Merritt Educ. Ctr., 579 F. Supp. 2d 89, 98 (D.D.C. 2008) (citing 20
U.S.C. § 1400(1)(A)). Implicit in the congressional purpose of providing access to a FAPE is the requirement that the education to which access is provided be sufficient to confer some educational benefit upon the disabled child. Rowley, 458 U.S. at 200; Hinson, 527
F. Supp. 2d at 98 (citing Rowley, 458 U.S. at 200). FAPE is defined as: [S]pecial education and related services that –
(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA [i.e., State Educational Authority] . . .
(c) Include an appropriate preschool, elementary school, or secondary school education in this State involved; and
(d) are provided in conformity with the individualized education plan (IEP).
34 C.F.R. § 300.17, accord, 20 U.S.C. § 1401(9). The VA Special Education Regulations also set forth the foregoing definition of FAPE in 8 VAC 20-81-10.
Further, the VA Special Education Regulations define “special education” as follows:
“Special education” means specially designed instruction, at no cost to the parent(s), to meet the unique needs of a child with a disability, including instruction conducted in a classroom, in the home, in hospitals, in institutions, and in other settings and instruction in physical education. The term includes each of the following if it meets the requirements of the
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definition of special education: (§ 22.1-213 of the Code of Virginia; 34 CFR 300.39)
1. Speech-language pathology services or any other related service, if the service is considered special education rather than a related service under state standards;
2. Vocational education; and
3. Travel training.
8 VAC 20-81-10.
In deciding whether the LEA provided a student FAPE, the inquiry is limited to (a) whether LEA complied with the procedures set forth in IDEA; and (b) whether the student’s IEP is reasonably calculated to enable the student to receive educational benefit. Rowley, 458 U.S. at 206-07. Under this second “substantive” prong, a LEA need not maximize the potential of children with disabilities, but the door of public education must be opened in a meaningful way, and the IEP must provide the opportunity for more than only “trivial advancement.” P. v. Newington Bd. of Ed., 546 F.3d 111, 119 (2d Cir. 2008)(citations omitted). As stated more recently by the United States Supreme Court “[i]t requires an educational program reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.” Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 580 U.S. 386, 403 (2017). Further, Endrew F. reaffirms a related core notion in Rowley – that while a student’s IEP must be “reasonable”, it need not be “ideal.” Id. The cornerstone of an appropriate education is an appropriate IEP, one that describes a student’s unique needs and sets forth a plan for meeting those needs. R.F. v. Cecil County Public Schools, 919 F.3d 237, 241 (4th Cir. 2019)(“The mechanism by which a state provides a FAPE is an IEP – a document that describes the child’s unique needs and the state’s plan for meeting those needs.”).
In matters alleging a procedural violation, a hearing officer may find that the child did not receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the decision- making process regarding the provision of FAPE or caused the child a deprivation of educational benefits. 34 C.F.R. § 300.513(a)(2). The foregoing standard is set forth in the VA Special Education Regulation at 8 VAC 20-81-210(O)(17):
In matters alleging a procedural violation, a special education hearing officer may find that a child did not receive a free appropriate public education only if the procedural inadequacies:
a. Impeded the child’s right to a free appropriate public education;
b. Significantly impeded the parent’s(s’) opportunity to participate in the decision making process regarding the provision of a free appropriate public education to the parents' child; or

c. Caused a deprivation of educational benefits.
Accordingly, in instances of an alleged IDEA procedural violation claim, such a claim is viable only if the procedural violations affected the student’s substantive rights. T.B., Jr.
v. Prince George's Cnty. Bd. of Educ., 897 F.3d 566, 574 (4th Cir. 2018)(citing Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006); other citations omitted). The LEA’s failure “to perfectly execute an IEP does not necessarily amount to the denial of [FAPE]” rather only “a failure to implement a material portion of an IEP, violated the IDEA” and is a denial of FAPE. Sumter Cnty. Sch. Dist. 17 v. Heffernan, 642 F.3d 478, 484 (4th Cir. 2011).
If an IEP proves deficient, the LEA may be ordered to “reimburse the parents for the cost of [ ] enrollment” at “a private [ ] school.” 20 U.S.C. § 1412(a)(10)(C)(ii); 34 C.F.R.
§ 300.148(c). To impose this liability on a LEA, Parents must demonstrate that (1) the public school failed to provide a FAPE” and (2) the private school is “appropriate” for the child. Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 232 (2009) (citing as set forth in Sch. Comm. of Burlington v. Dep't of Educ. of Mass., 471 U.S. 359, 369–70 (1985), the “Burlington Test”). Parents must satisfy this first element before consideration of the second. Carter ex rel. Carter v. Florence Cnty. Sch. Dist. Four, 950 F.2d 156, 161 (4th Cir. 1991); Loudoun County School Board v. Bunkua, 2024 WL 2274492, at *15 (E.D. Va. May 20, 2024).
Burden of Proof
Parents, as the party who filed the Complaint bear the burden of proof. See e.g.,
N.P. by S.P. v. Maxwell, 711 F. App’x 713, 716 (4th Cir. 2017) (the parents bear the burden of proving their child was denied a free appropriate public education), citing, Weast v. Schaffer ex rel. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004), aff’d, 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005). The party that bears the burden of proof may satisfy such burden by a preponderance of the evidence. See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (stating the hearing officer’s factual conclusions are supported by the preponderance of the evidence.). The burden of proof encompasses both the “‘burden of persuasion,’ i.e., which party loses if the evidence is closely balanced, and the ‘burden of production,’ i.e., which party bears the obligation to come forward with the evidence at different points in the proceeding.” Schaffer v. Weast, 546 U.S. 49, 62 (2005). Here, Parents burden is to produce evidence that proves that Student’s proposed August 2021 IEP, January 2022 IEP, May 2022 IEP, and January 2024 IEP were not reasonably calculated to provide Student with a FAPE. R.F., 919 F.3d at 245 (citing Endrew F., 580 U.S. at 399-400). In this proceeding, “[t]he key inquiry regarding an IEP's substantive adequacy is whether, taking account of what the school knew or reasonably should have known of a student's needs at the time, the IEP offered was reasonably calculated to enable the specific student's progress.” Z.B. v. D.C., 888 F.3d 515, 524 (D.C.C. 2018). Further, for Parents to satisfy their burden of proof, they must offer expert testimony in support of her positions. Weast v. Schaffer ex rel. Schaffer, 377 F.3d at 456 (“For regardless of which side has the burden of proof in an administrative hearing, parents will have to offer expert testimony to show that the proposed IEP is inadequate.”).
Standard of Review
While the IDEA sets standards for the education of children with disabilities, the IDEA does not displace the traditional notion that the primary responsibility for education belongs to educators. M.M. v. Sch. Dist. of Greenville Cnty., 303 F.3d 523, 533 (4th Cir. 2002)(“The courts should, to the extent possible, defer to the considered rulings of the administrative officers, who also must give appropriate deference to the decisions of professional educators”). Virginia special education hearing officers “are themselves expected to ‘give appropriate deference to the decisions of professional educators.’” T.B., Jr., 897 F.3d at 572 (quoting M.M., 303 F.3d at 533 (4th Cir. 2002)). A special education hearing officer should not “’second guess’ the educational decisions of professionals with first-hand experience not only with the student in this case, but with a wide variety of other students.” T.B., Jr., 897 F.3d at 576-77 (quoting M.M., 303 F.3d at 532); see also Cty. Sch. Bd. of Henrico Cty. v. Z.P., 399 F.3d 298, 307 (4th Cir. 2005) (“[A]t all levels of an IDEA proceeding, the opinions of the professional educators are entitled to respect.”); accord, Endrew F., 580 U.S. at 404 (2017) (“courts [should not] substitute their own notions of sound educational policy for those of the school authorities which they review,” quoting, Rowley, 458 U.S. at 206). The IDEA requires “great deference to the views of the school system rather those of even the most well-meaning parent.” A.B. v. Lawson, 354 F.3d 315 (4th Cir. 2004).
However, any such deference must be “based on the application of expertise and the exercise of judgment by school authorities.” Endrew F., 580 U.S. at 404. Further, even in circumstances when such deference is appropriate, deference is not “an invitation to abdicate [the] obligation to enforce the statutory provisions that ensure a free and appropriate education.” Polk v. Cent. Susquehanna Intermediate Unit 16, 853 F.2d 171, 184 (3d Cir. 1988). “In other words, the [LEA’s] belief that it complied with the law is not some talismanic get-out-of-IDEA free card.” Bunkua, 2024 WL 2274492, at *11. To the extent that the hearing officer in this decision departs from the opinions of XXPS experts, it is not because the hearing officer failed to defer to these experts’ opinions, it is because the hearing officer has given less weight to the opinion of XXPS experts for the reasons noted and this is entirely proper. Bunkua, 2024 WL 2274492, at *17 (discussing and distinguishing L.C. v. Arlington Cnty. Sch. Bd., 2022 WL 2293902 (E.D. Va. June 24, 2022) and finding it appropriate for a hearing officer to weigh the testimony of competing experts giving less weight to the school districts experts).
Parents’ Claims and XXPS’ Defenses
1. XXPS’s August 2021 IEP, January 2022 IEP and May 2022 IEP and the Proposed Placements in each at XXPS School were Not Appropriate and Denied Student a FAPE.
The question in this proceeding is whether Student’s IEPs were substantively adequate. To answer this question, we must take account of what XXPS knew or reasonably should have known about Student's needs at the time when it offered the Proposed IEPs and whether the Proposed IEPs was reasonably calculated to enable Student's progress. Z.B., 888 F.3d at 524 (citing Endrew F. 580 U.S. at 403). This standard requires that when evaluating an IEP, the IEP is viewed at the time it was created and not with benefit of hindsight. Z.B., 888 F.3d at 524. “Evidence that post-dates the

creation of an IEP is relevant to the inquiry to whatever extent it sheds light on whether the IEP was objectively reasonable at the time it was promulgated. Id. (quotations omitted). XXPS had an affirmative obligation to adequately assess Student’s needs, and the repository of this evaluation is Student’s IEPs. “At the center of the IDEA's education delivery system is the IEP . . . that ‘describes the child’s unique needs and the state's plan for meeting those needs.” D.H. v. Fairfax Cnty. Sch. Bd., 2021 WL 217098, at *8 (E.D. Va. 2021) (quoting R.F., 919 F.3d at 241).
In this case, and concerning Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP and XXPS’s proposed placements at XXPS School, XXPS failed to take account of the actual circumstances in which Student actually received XXX educational programming while in XXXXXX grade (2021-2022) while at XXPS School. XXPS argument that it offered Student appropriate IEPs is fundamentally based on its misunderstanding that when Student returned to in-person learning at XXPS during March 2021 that XX did so in a mostly general education setting. However, as set forth in detail in the Findings of Fact, Student was not in a general education setting as envisioned and set forth in Student’s First IEP, but rather was in a significantly more intensive and restrictive placement and the IEP team never understood or recognized this when it developed Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP.
Student’s First IEP included a mix of “push-in” and “pull-out” services when delivering XXX educational programing for language arts and math. Push-in services are special education services in a general education classroom, and pull-out services are special education services in a restrictive small group special education setting. When Student returned to XXPS School for in-person teaching during March 2021, XX would physically join Special Education Teacher in her special education classroom. In this special education classroom, physically present were 3 to 5 student peers, to include Student, and the Special Education Teacher. The foregoing occurred because of a physical accommodation provided to Special Education Teacher so that she did not have to physically move from one classroom to another to provide special education programing to assigned students. Student remained in this small group setting for the duration of XXX receipt of XXX special education programing pursuant to the First IEP. When Student’s First IEP called for Special Education Teacher to push-in special education services in a general education setting, Special Education Teacher, Student and XXX peers, virtually joined Second General Education Teacher’s classroom.
XXPS argues that the foregoing was general education setting because in this setting when XXX First IEP called for push-in services, Special Education Teacher, Student and XXX peers, virtually joined Second General Education Teacher’s classroom and were taught a general education curriculum, and Student had opportunities to talk to XXX general education peers and ask questions. This argument does not stand up to scrutiny.
During the hearing, Parent Educational Consultant was qualified as an expert in the area special education and her testimony on this issue was both credible and consistent based on the evidence presented by the parties. Parent Education Consultant explained that this setting, was a special education setting with some access to general education instruction. Her opinion is credible because Student was physically separated

from the large group general education class and in the small group setting Special Education Teacher was always available to re-teach lessons or work with Student. Parent Education Consultant explained that the small group setting in which Student actually learned mitigated a variety of critical elements of the general education environment that are challenging to Student, such as XXX need to navigate distractions, and the impact the larger setting could have on XXX self-esteem and anxiety. While in this setting Student may have had opportunities to talk to XXX general education peers and ask questions, XX was free from the typical distractions of a general education class.
While Special Education Teacher was also qualified as an expert in special education expert, her testimony on this issue is less credible. She testified that this environment was merely push-in services – a general education environment where special education services are pushed in – because the curriculum was a general education curriculum. This testimony is less credible than that of Parent Educational Consultant because it fails to account for Student’s specific diagnosis as ADHD, XXX unique characteristics and educational deficits. In short, Special Education Teacher does not give sufficient weight to the fact that when Student was physically separated from the general education classroom, and in a small group setting, XX was free from the typical distractions of a general education class.
Because Special Education Teacher never correctly considered the actual environment in which Student learned to be a special education small group setting that is far more restrictive than as set forth in Student’s IEP, this fact is never reflected in Student’s IEP progress reports and was never considered by the IEP teams that developed Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP and XXPS’s proposed placements at XXPS School. XXPS argues that Parents consented to the delivery of special education services in a general education environment – both in-person and virtually – in Student’s First IEP and that this is all that occurred here. The only difference with what was contemplated by Student’s First IEP was the reason – Special Education Teacher’s physical accommodation – that Student received virtual special education push-in services in a general education environment. This argument misses the mark for the same reasons that the hearing officer finds Parent Educational Consultant’s testimony more credible on this issue, giving it more weight than Special Education Teacher’s testimony. XXPS argument fails to account for the fact that while Student was physically with Student, XX was physically separated from the general education classroom, in a small group setting, and in this unique environment, not contemplated by Student’s First IEP, XX was free from the typical distractions of a general education class.
On this same issue, XXPS also argues that Parents were aware that First General Education Teacher, Second General Education Teacher and Special Education Teacher collaborated on Student’s educational programming, and further that Parents were aware that Student spent half the school day in Special Education Teacher’s room to include virtually joining Second General Education Teacher’s classroom. This argument again misses the mark, but in this instance, it is because XXPS had an affirmative obligation to adequately assess Student’s needs, and it was XXPS’s obligation to include the actual manner by which XXPS delivered special education services to Student during XXXXXX

grade in Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP – and XXPS failed to do this.
XXPS witness and expert in special education, XXPS Procedural Support Liaison, agreed that the foregoing information was material, and that the IEP team should have considered this information when formulating Student’s IEP. XXPS Procedural Support Liaison testified that as a member of the IEP team that formulated the August 2021 IEP, January 2022 IEP, and May 2022 IEP, that she was not aware that Student received significantly more educational services and was taught language arts and math in special education small group restrictive setting during the end of the second half of XXXXXX grade when students returned in-person. She stated that the size group in which Student learned was important to understand the progress XX made, and how XX made that progress.
In deciding this issue, Caldwell Indep. Sch. Dist. v. L.P., 994 F. Supp. 2d 811 (W.D. Tex. 2012), aff'd sub nom., Caldwell Indep. Sch. Dist. v. Joe P. ex rel. L.P., 551 F. App'x 140 (5th Cir. 2014) is instructive. In Caldwell Indep. Sch. Dist., the Court held the school district committed a substantive violation of the IDEA and therefore denied FAPE to a student that had cerebral palsy, attention deficit disorder and a cortical visual impairment (“CVI”). Id. at 814. Concerning student’s CVI, while the school district had buried in its files report’s acknowledging student’s visual disability, the Court found that school district failed to provide student with an educational program that took CVI into account:
[R]egardless of the results of particular tests, or how one parses each expert opinion and piece of testimony, the record conclusively demonstrates [the school district] failed to make its employees aware of the true nature of L.P.'s CVI condition, and thus failed to create or implement an appropriate IEP
Id. at 820. The school district failed to properly address a child's needs in his IEP after finding that teachers were “oblivious” to the nature of the child's visual impairment. Id. at 820-821. While in Student’s case, XXPS was not oblivious to the true nature of Student’s disabilities, the record here demonstrates that as in Caldwell Indep. Sch. Dist., XXPS employees and the XXPS IEP team members were not aware of the true nature in which Student learned while receiving in-person instruction during XXXXXX grade – in a significantly more restrictive small group special education environment and not a general education environment – and thus failed to create appropriate IEPs.
Further, if the IEP team had considered the true nature in which Student learned while receiving in-person instruction during XXXXXX grade, whatever progress Student had made during XXXXXX grade year would be viewed in a different light. Student’s IEP progress reports and data, and xxx XXXXXXXXX School Progress Report indicate that Student achieved a mixture of limited progress, some progress, and significant progress toward xxx First IEP annual goals. However, when the actual setting in which XX made progress is considered – a more restrictive small group special education setting – the accuracy of Student’s First IEP data is placed into serious question. For example, Student’s First IEP annual goal 7 concerned anxiety, anxious behavior, and nervousness with the goal that XX would self-advocate, speak with teacher and ask clarifying questions.

Special Education Teacher noted XX made significant progress toward this goal in a special education setting but no progress toward this goal in a general education setting. When what Special Education Teacher described as a “general education setting” is corrected to be a “special education setting” then Student made no progress toward this goal. Additionally, when Student began XXXXXX grade, XX was on average with xxx peers, but during XXXXXX grade XXPS used “below grade materials” to measure Student’s progress for Student’s final XXXXXXXXX School Progress Report. This demonstrates a general lack of lack of progress during XXXXXX grade. During the hearing, neither First General Education Teacher nor Special Education Teacher, who collaborated on preparing Student’s XXXXXXXXX School Progress Report could explain why “below grade materials” were indicated in Student’s XXXXXXXXX School Progress Report.
Concerning Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP and XXPS’s proposed placements at XXPS School, in each instance the IEP placed Student in the general education setting for the great majority of xxx school day. For each IEP Parents requested that the IEP include additional services to address Student’s weaknesses in anxiety, executive functioning, and attention, as well as xxx need for small, self-contained special education classes throughout xxx school day. In each instance the XXPS IEP team members declined Parents requests and further the school based members of the IEP team never addressed the fact that while Student was learning in-person during XXXXXX grade, XX had spent nearly no time learning math and language arts in a general education setting despite what was stated in xxx First IEP. Each of the foregoing IEPs never included within a recognition that Student received significantly more educational services and was taught language arts and math in special education small group setting during the end of the second half of XXXXXX grade when students returned in-person.
XXPS had an affirmative obligation to adequately assess Student’s needs, and the repository of this evaluation was Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP. Because XXPS failed to give adequate consideration in these IEPs to the material fact that during XXXXXX grade Student received significantly more educational services in special education small group setting, Student’s was denied a FAPE for xxx XXXX grade (2021-2022), XXXXX grade (2022-2023) school years, and first half of xxx XXXX grade (2023-2024) school year.
2. XXPS’s January 2024 IEP and its Proposed Placement at XXPS School was Not Appropriate and Denied Student a FAPE.
XXPS’s January 2024 IEP and its proposed placement at XXPS School was not appropriate and denies Student a FAPE for the same reasons that the Student’s August 2021 IEP, January 2022 IEP and May 2022 IEP and proposed placements at XXPS School were not appropriate and denied Student a FAPE. In short, the January 2024 IEP failed for the same reasons as the prior IEPs: the school based members of the IEP team never addressed the fact that while Student was learning in-person during XXXXXX grade at XXPS School, XX had spent nearly no time learning math and language arts in a general education setting despite what was stated in xxx First IEP. As with its predecessor IEPs, the January 2024 IEP, never included within it a recognition that Student received significantly more educational services and was taught language arts and math in a

restrictive special education small group setting during the end of the second half of XXXXXX grade when students returned in-person.
The foregoing flaw is not rectified by the significant evaluation process that XXPS undertook when formulating Student’s January 2024 IEP. While the January 2024 IEP contained four new annual goals to address self-advocacy, transitions, multi-step directions, maintaining attention and emotional regulation it still placed Student in the general education setting for the great majority of xxx school day, despite Parents request that the IEP place Student in a self-contained special education classes throughout xxx school day. Again, the information concerning Student and how XX learned during XXXXXX grade – in a significantly more restrictive special education setting was material and the IEP team should have considered this information when formulating Student’s IEP. Just as with the earlier IEPs, the January 2024 IEP team that formulated the January 2024 IEP was not aware that Student received significantly more educational services and was taught language arts and math in a restrictive special education small group setting during the end of the second half of XXXXXX grade when students returned in-person. Information concerning the size group in which Student learned was important to understand the progress XX made, and how XX made that progress during XXXXXX grade while attending XXPS School. The IEP team was obligated to consider this information, and without this information the IEP team could not give adequate consideration to Student’s needs, and place in full and proper context whatever progress Student had made during XXXXXX grade year, the years that followed while at XXXX, and the results of the evaluations that occurred with the development of the January 2024 IEP.
Because XXPS failed to give adequate consideration in xxx January 2024 IEP to the fact that during XXXXXX grade Student received significantly more educational services in special education small group setting, Student’s was denied a FAPE for xxx XXXX grade (2023-2024) school year, and prospectively for xxx XXXX grade (2024-2025) school year as the January 2024 IEP includes the first half of Student’s XXXX grade school year.
3. While Developing Student’s August 2021 IEP, January 2022 IEP, May 2022 IEP, January 2024 IEP and the Proposed Placements in each at XXPS School, XXPS’s Least Restrictive Environment (“LRE”) Analysis was Defective Because XXPS Never Properly Considered the Actual Environment in Which Student Learned During XXXXXX grade (2020-2021) While at XXPS School.
The IDEA requires that a LEA – as opposed to a private placement by a parent – place a student in the LRE. Rowley, 458 U.S. at 202; 34 C.F.R. § 300.114(a)(2)(i). The LRE is not just a “laudable goal, but also a requirement of the Act.” DeVries v. Fairfax County Sch. Bd., 882 F.2d 876, 878 (4th Cir. 1989); Doyle, 806 F. Supp. at 1260 (reversing hearing officer who “misunderstood the mandatory nature of the least restrictive environment provisions”); R.F., 919 F.3d at 246-47. In other words, the IDEA “sets a presumptive default for integrating disabled students into general education.” Bunkua, 2024 WL 2274492, at *14. This presumption may be overcome “when the nature or severity of the disability . . . is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.” 20 U.S.C. § 1412(a)(5)(A).

This latter standard is met where “(1) the disabled child would not receive an educational benefit from mainstreaming into a regular class; (2) any marginal benefit from mainstreaming would be significantly outweighed by benefits which could feasibly be obtained only in a separate instructional setting; or, (3) the disabled child is a disruptive force in a regular classroom setting.”
Bunkua, 2024 WL 2274492, at *14 (quoting Hartmann, 118 F.3d 996 at 1001). However, the IDEA does not necessarily command that the LEA place disabled students with non- disabled students: “The loadstar of the LRE analysis is the environment appropriate for the child's education. For some disabled students, this will require a structured program unavailable in the general education setting. Bunkua, 2024 WL 2274492, at *15 (internal citations and quotes omitted).
For the same reasons that the Student’s August 2021 IEP, January 2022 IEP, May 2022 IEP, January 2024 IEP and proposed placements at XXPS School were not appropriate and denied Student a FAPE, the LRE analysis in each of these IEPs was also defective. In short, with each IEP the school based members of the IEP team never addressed the fact that while Student was learning in-person during XXXXXX grade at XXPS School, XX had spent nearly no time learning math and language arts in a general education setting despite what was stated in xxx First IEP. Each of Students IEPs that followed the First IEP, never included within a recognition that Student received significantly more educational services and was taught language arts and math in a restrictive special education small group setting during the end of the second half of XXXXXX grade when students returned in-person.
4. Parents Complied with the Notice Provision of the IDEA Concerning Parents Unilateral Placement of Student at XXXX.
Pursuant to the IDEA, a parent may be denied reimbursement or reimbursement may be reduced if parents “failed to notify the IEP team of their intent to enroll their child in a private school at public expense at the most recent IEP meeting prior to removal of the child from public school.” S.H. v. Fairfax County Bd. of Educ., 875 F. Supp.2d 633, 657 (E.D. Va. 2012) (citing 20 U.S.C. § 1412(a)(10)(C)(iii)). “Likewise, the Court may deny reimbursement if the [p]arents failed to provide the school district with written notice of their intent to enroll their child in private school at public expense within ten business days prior to the removal of the child from public school.” Id. (citing 20 U.S.C. § 1412(a)(10)(C)(iii)(I)(bb) and Forest Grove Sch. v. T.A., 557 U.S. 230, 247 (2009)).
The language of 20 U.S.C. § 1412(a)(10)(C)(iii) is discretionary: “may be reduced or denied.” Id. (emphasis added). “Use of the word ‘may’ rather than ‘shall’ denotes that this denial or reduction is discretionary.” Ashland Sch. Dist. v. Parents of Student E.H., 583 F. Supp.2d 1220, 1226 (D. Oregon 2008).
XXPS argues that Parents did not provide timely written notice of their intention to privately place and seek public funding for Student’s tuition at XXXX for the 2021-22 school year. The chronology of Parents withdrawal of Student from XXPS School and placement at XXXX is as follows. Parent began to investigate XXXX as a possible placement

for Student toward the end of XXXXXX grade year. On May 1, 2024, Parents applied to XXXX and around this same time, notified XXPS by giving it permission to share Student’s educational record with XXXX. Around the time that Parents consented to Student’s May 2021 IEP, Parents requested a meeting concerning additional modifications to Student’s IEP. XXPS and Parents scheduled this meeting for June 8, 2021. On June 6, 2021, by email Parents requested this meeting be rescheduled to later in the summer because of construction that was scheduled at the last minute to occur at their home on June 8, the day of the meeting. Special Education Teacher responded mistakenly that an IEP meeting could not occur after June 14 because teachers are not contracted to work after June 14. On June 8, 2021, Parents signed XXXX’s contract for Student to attend XXXX for XXXX grade year (2021-2022). On June 13, 2021, Mother signed XXPS’s Student Withdrawal form withdrawing Student from XXPS School and stating on this form that Parents were transferring Student to XXXX. On July 16, 2021, Mother emailed XXPS notifying XXPS that Parents were unilaterally placing Student at XXXX and reserving Parents right to seek public funding for tuition if XXPS did not agree with this placement. On or about the same time of this email, Parents delivered XXPS’s Student Withdrawal form to XXPS. XXPS and Parents then scheduled IEP team meetings for August 16 and 18, 2021.
Clearly Parents did not give XXPS ten business days prior written notice. However, the notice provision of the IDEA concerning unilateral private placement “serves the important purpose of giving the school system an opportunity, before the child is removed, to assemble a team, evaluate the child, devise an appropriate plan, and determine whether a free appropriate public education can be provided in the public schools.” Greenland Sch. Dist. v. Amy N., 358 F.3d 150, 160 (1st Cir. 2004), abrogated on other grounds, Forest Grove Sch. Dist. v. T.A., 557 U.S. 230 (2009). In this proceeding, the purpose of the notice provision was fulfilled. Following Parents July 2021 email and delivery of the withdrawal form to XXPS, the IEP team met twice and after hearing the Parents’ concerns, XXPS made minimal updates to the IEP and ultimately disagreed with Parents’ request for additional goals and hours of specialized instruction in a restrictive small group setting. The record is devoid of any evidence that had the team met earlier, it would have reached another conclusion, and accordingly, there was no prejudice to XXPS.
Further, Parents signature of the XXXX contract with XXXX is not controlling. Courts have rejected the notion that signing an enrollment contract constitutes “removal” from the school. In Sarah M. v. Weast, 111 F. Supp. 2d 695 (D. Md. 2000), the Court acknowledged that a parent may, “act to preserve the private school option,” but that, “[a]ny suggestion that the signing of the enrollment contract for a private placement equals ‘removal’ is unpersuasive.” Id. at 700-01. Courts acknowledge the reality of private school enrollment and the fact that one is required to reserve their child’s spot in a private program even while they continue to participate in the IEP process.16



[bookmark: _bookmark15]16	As discussed in Findings of Fact there is no merit to XXPS’s argument that the purpose of the notice provision was defeated by Parents execution of the XXXX’s contract because tuition became a fait accompli because the XXXX contract Parents signed did not include the tuition insurance reimbursement option – it did, as did each contract Parent signed with XXXX.

Additionally, concerning the notice issue, Parents tried to meet with XXPS to discuss their concerns prior to signing XXXX’s contract or completing the withdrawal paperwork. However, XXPS told Parents incorrect information – that the IEP team could not reconvene over the summer. XXPS forthrightly acknowledged, both in August 2021 and during the hearing, that this information was incorrect.
Finally, Parents conduct is not at all like the conduct that occurred in S.H. v. Fairfax Cnty. Bd. of Educ., 875 F. Supp. 2d 633 (E.D. Va. 2012) where the Court denied reimbursement to parent because of a parent’s failure to satisfy the intent of the IDEA notice provision. While the Court found no right to reimbursement in S.H., it still addressed the school district’s notice argument finding that the parents’ failure to provide any notice of the student’s private placement for over one year would have led to a denial of reimbursement: “Equity would prevent the Court from awarding reimbursement in this scenario, where the school had no notice of the Parents’ intent to seek private placement or reimbursement for that private placement until more than a year after the final IEP meeting    ” Id. at 658 (emphasis added). In addition, prior to student’s enrollment in
private school in S.H., the parents did not reject the IEP or indicate disagreement. Id. at 657.
Parents failure to provide XXPS ten business days prior written notice caused not prejudice to XXPS and the notice provision of the IDEA does not bar not Parents from recovering reimbursement for tuition, and because there was no prejudice any such recovery shall not be reduced.
5. After Parent’s Unilateral Withdrawal of Student, XXPS was Not Required to Propose Additional IEPs for XXXXX Grade (2023-2024).
Parents argue that XXPS failed to propose an appropriate and timely IEP and placement for Student’s XXXXX grade year (2023-2024). There is no factual dispute that XXPS failed to update Zach’s IEP during the Student’s XXXX grade school year (2022- 2023). Nor do the parties dispute that after Student’s May 2022 IEP, Parents did not reinitiate the IEP process nor challenge the May 2022 IEP until they filed a due process request – later withdrawn by Parents – concerning their disagreements with Student’s May 2022 IEP. This withdrawn due process request then led to Parents requesting a new IEP during August 2023. This request then resulted in the IEP team commencing a thorough evaluation process and ultimately resulted in XXPS’s proposed January 2024 IEP. Parents argue that this is in violation of the IDEA and denied Student a FAPE citing 34 C.F.R. § 300.324(b) (requiring school districts to review the IEP periodically, but “not less than annually”), 34 C.F.R. § 300-323(a) (“at the beginning of the school year, a public agency must have in effect, for each child with a disability within its jurisdiction, an IEP, and Gadsby by Gadsby v. Grasmick, 109 F.3d 940 (4th Cir. 1997) (finding reimbursement for private school tuition an appropriate remedy for failure to provide an IEP before start of school year).
However, pursuant to the IDEA, when Parents unilaterally withdrew Student from XXPS School during the summer of 2021, and then later failed to challenge Student’s proposed May 2022 IEP through an administrative appeal, a school district is not required to develop subsequent IEPs for that student. M.M., 303 F.3d at 536 (“A school

district is only required to continue developing IEPs for a disabled child no longer attending its school when a prior year’s IEP for the child is under administrative or judicial review.”); J.S. v. Fairfax Cnty. Sch. Bd., 2024 WL 1832993, at *7 (E.D. Va. 2024) (appeal filed) (same holding); see also Amann v. Stow Sch. Sys., 982 F.2d 644, 651 (1st Cir. 1992) (Parents “relieved the [district] of its responsibility to ‘develop and implement an IEP’ for [student]” when they unilaterally placed him at a private school “without challenging the IEP”.); D.P. ex rel. Maria P. v. Council Rock Sch. Dist., 482 F. App’x 669, 672 (3d Cir. 2012) (“[I]f a student is enrolled at a private school because of a parent’s unilateral decision, the school district does not maintain an obligation to provide an IEP.”); Capistrano Unified Sch. Dist. v. S.W., 21 F.4th 1125, 1138 (9th Cir. 2021) (LEA was under no obligation to prepare an IEP after unilateral withdrawal and denying reimbursement for the year in which parents claimed an IEP should have been prepared).
Accordingly, because Parent did not reinitiate the IEP process after Parent’s rejected XXPS’s proposed May 2022 IEP nor challenge this IEP until August 2023, XXPS was not required to offer a new IEP.
6. Parents are Entitled to Tuition and Related Services Reimbursement for Student’s XXXX Grade (2021-2022), XXXXX grade (2022-2023), XXXX Grade (2023-2024) and
XXXX Grade (2024-2025) School Years Because XXPS Failed to Provide Student a FAPE and XXXX is Appropriate for Student.
For the reasons set forth above, XXPS failed to provide a FAPE to Student. When an LEA like XXPS fails to provide a FAPE, the LEA is responsible for the cost of placing a student in a private school that can meet the student’s needs. 20 U.S.C. § 1412(a)(10)(C)(ii); 34 C.F.R. § 300.148(c). This liability includes both the costs of tuition and related services designed to meet a student’s unique needs. Forest Grove Sch. Dist., 557 U.S. at 232-33. To impose this liability on XXPS, Parents must satisfy the Burlington Test and demonstrate that (1) the public school failed to provide a FAPE and (2) the private school is “appropriate” for the child. Id. at 232 (citing Burlington, 471 U.S. at 369– 70). Parents must satisfy this first element before consideration of the second. Carter, 950 F.2d at 161; Bunkua, 2024 WL 2274492, at *15. And again, as set forth above, Parents have satisfied the first element.
The test of whether a parental placement is appropriate and proper pursuant to the IDEA is whether, “the education provided by the private school is ‘reasonably calculated to enable the child to receive educational benefits.’” Carter, 950 F.2d at 163. (quoting Rowley, 458 U.S. at 207). Further the LRE mandate does apply to parental placements. M.S., 553 F.3d at 327 (“we have never held that parental placements must meet the least restrictive environment requirement”); Carter, 950 F.2d at 160 (cited by
M.S. and noting that “the [IDEA]'s preference for mainstreaming was aimed at preventing schools from segregating handicapped students from the general student body” and that “the school district ha[d] presented no evidence that the [IDEA's preference for mainstreaming] was meant to restrict parental options when the public schools fail to comply with the requirements of the [IDEA] (emphasis in original)); accord Frank G. v. Bd. of Educ. of Hyde Park, 459 F.3d 356, 365 (2d Cir. 2006) (“[parent] need only demonstrate that the placement provides ‘educational instruction specially designed to meet the unique needs of a handicapped child, supported by such services as are

necessary to permit the child to benefit from instruction,’” quoting Rowley, 48 U.S. 188- 89).
As set forth in the Findings of Fact, after Parents placement of Student at XXXX, XX made proper, appropriate and expected progress in light of xxx circumstances. XXPS and Parents witnesses both acknowledged that Student made progress at XXXX. In short, Parent Educational Consultant testified that Student has improved in the areas of self- advocacy, attention, anxiety and in xxx academics while at XXXX. This testimony was consistent with the testimony of XXPS School Psychologist, XXPS Educational Evaluator and XXXX School Administrator. XXPS School Psychologist testified that that while Student continues to have issues with attention, during Student’s time at XXXX XX had improved, and XX had also improved in xxx academics, processing, phonological awareness and phonological memory, as well as xxx self-regulation and self-management. XXPS Educational Evaluator also agreed that Student had made progress while at XXXX stating that XX made age-expected growth at XXXX. She further stated that prior to conducting her evaluation she expected to see more weakness than she found in basic reading skills, decoding, and fluency. Likewise, XXXX School Administrator testified that Student made progress while recognizing and accounting for certain mixed scores from assessments given to Student. Concerning Student’s MAP scores and xxx Key Math assessment grades, each showed a positive trend over time and that these trends demonstrate progress for Student, and to the extent that Student did not meet the goals for xxx Key Math assessment, these goals are not individualized for Student, as occurs with an IEP, but rather are generic based on Student’s age. That Student did not meet these goals was expected based on xxx educational disabilities and unique circumstances.
Parents have satisfied the second element of the Burlington Test. XXXX was an appropriate and proper placement for Student. Accordingly, parents are entitled to tuition reimbursement for Student’s XXXX grade (2021-2022), XXXXX grade (2022- 2023), XXXX grade (2023-2024) school years at XXXX, and funding or prospective reimbursement for Student’s XXXX grade (2024-2025) school year at XXXX.
Parents further seek reimbursement for related OT services provided to Student at XXXX. As set forth above, Parents withdrew their claim for reimbursement for OT services provided to Student during the XXXXX grade (2022-2023) school year. This claim was withdrawn because Parents did not consent to XXPS’s request for an OT evaluation on May 9, 2022. Parents claim for OT services provided to Student during XXXX grade (2023-2024) and for prospectively for XXXX grade (2024-2025), should XXXX provide such OT services to Student during XXXX grade. To the extent that Parents failed to cooperate with XXPS they are not entitled to reimbursement. Torda v. Fairfax Cnty. Sch. Bd., 2012 WL 2370631, at *8 (E.D. Va 2012) (“‘if a student’s parents want XXX to receive special education under the IDEA, they must allow the school itself to reevaluate the student.’”), aff’d, 517 F. App’x 162 (4th Cir. 2013) (quoting Patricia P. v. Bd. of Educ. of Oak Park, 203 F.3d 462,468 (7th Cir. 2000)). Parents consented to an OT evaluation by XXPS as part of the development of Student’s proposed January 2024 IEP, which IEP is dated January 11, 2024. XXPS argues that the date of this IEP, January 11, 2024, is the date on which Parents’ noncooperation ended and Parent does present any opposing argument.

Student’s January 2024 IEP proposed a half-hour per month of OT services. During the hearing, XXXX Occupational Therapist, described Student’s areas of need in OT and how they are supported at XXXX. She described xxx weaknesses in fine motor skills impacting handwriting and xxx sensory regulation needs and described xxx three OT goals at XXXX that address gross motor skills, motor planning, fine motor, hand strength, visual perception, written communication, typing, and editing. This support is necessary to provide Student with appropriate services and are Parents are entitled to reimbursement for the related OT services delivered to Student while at XXXX, commencing after January 11, 2024.
ORDER
Based on the Findings of Fact and Conclusions of Law, it is hereby ORDERED:
1. Upon receipt of documentation of payment by Parent as may be reasonably required, XXPS shall without undue delay reimburse Student's tuition and related expenses at XXXX for XXXX grade (2021-2022), XXXXX grade (2022-2023), XXXX grade (2023-2024) school years. Reimbursement for related OT expenses is limited to services occurring after January 11, 2024.
2. Upon receipt of documentation of payment by Parent as may be reasonably required, XXPS shall without undue delay reimburse Student's tuition and related expenses at XXXX for and XXXX grade (2024-2025); or alternatively and/or in addition, if Parent has not yet paid for some or all of Student’s tuition and related expenses at XXXX for the XXXX grade (2024-2025) school year, upon receipt of documentation from Parent or XXXX as may be reasonably required, XXPS shall without undue delay reimburse parent and/or fund Student's enrollment and related expenses at XXXX.
It is so ORDERED.

ENTER: 			
Frederick R. Gerson, Hearing Officer

cc:	Persons on the Attached Distribution List, by hand or e-mail as indicated (Attachment 1)

NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. A decision by the special education hearing officer in any hearing is final and binding unless the decision is appealed by a party in a state circuit court within 180 days of the issuance of the decision, or in a federal district court within 90 days of the issuance of the decision. The appeal may

be filed in either a state circuit court or a federal district court without regard to the amount in controversy.
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Annual Goal: What does this student need to know or be able to do?

will use taught vocabulary to correctly answer naked
number and word computation/estimation problems with at least
80% accuracy on 3 of 4 opportunities measured quarterly.
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