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DECISION
INTRODUCTION
Legally, this was a straightforward matter. The Amended IEP, dated May 22, 2024, (LEA
Exhibit 52) is reasonably calculated to enable the Child to make progress appropriate in light of

the Child's circumstances per Rowley and Endrew. Accordingly, this IEP’s direction must be

confirmed and alternative placements not considered per IDEA caselaw. In addition,
compensatory services are required due to circumstances and LEA position, not LEA fault. For
the reasons stated herein as well as for reasons stated in the “_
Public Schools’ Proposed Finding of Fact, Conclusions of Law, and Argument” which is
incorporated herein by reference as if set forth in full, the LEA is the prevailing party. Counsel
and the Parties are commended for the professional conduct and efforts.

PROCEDURAL BACKGROUND:

Pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), this
matter came upon the Parent/Child Request for Due Process Hearing. Several issues were raised
and addressed, as referenced in the PreHearing Reports which are filed herein.

SPECIFIC ISSUES

L Whether the LEA failed to identify the Child's Special Education Needs in accordance
with IDEA for school year 2023-2024?

IL Whether the LEA provided FAPE during school year 2023-2024?

ML If the LEA failed to provide FAPE, whether the proposed private placement is an
appropriate placement including its providing FAPE to the Child?

IV.  Whether the Parent/Child provided Notice, as may be required by IDEA, for ESY
services for the Summer of 2024 from the private placement timely under IDEA?



V. If the private placement is granted, whether the Parent/Child should be reimbursed for
costs as allowed under IDEA including transportation?

VL Whether the Child is owed compensatory services for ESY for the 2023-2024 school
year?

VII.  Whether the IEP team, assembled for the IEP meeting conducted on May 22, 2024, was
consistent with IDEA and, if not, was the Child denied FAPE as a result, if so what is

remedy?

GENERAL SUMMATION OF TESTIMONY/WITNESS CREDIBILITY
REVIEW:

The Parties called several witnesses as referenced in the “Legend” most of whom were
overlapping witnesses.

The Child testified as a fact witness. - was - years old on the date of the Hearing
and - at the times of the events referenced herein. - described in general terms -
experience at the LEA Current School overall but especially in - current year, - grade. In
addition, - described - visits to potential placements. Overall, while undisputedly gifted
and with disabilities, the Child expressed subjects and conclusions far beyond - age, capacity
and maturity. For example, - provided reluctance regarding one placement on the basis that it
contained “level 2" and “level 3" children. (HT at 81.) Another placement was rejected because
it “smelled.” Retired Supreme Court of Virginia Justice Jane Rousch when conducting
custody/visitation trials as a Circuit Court Judge routinely admonished counsel that “any party
who calls a child [similar to the age of the Child and without IDEA disabilities] to testify, will
lose.” The basis for this conclusion was that putting any child (and multiplied with this Child’s
IDEA disabilities) through the ordeal of wearing a -, trial preparation, undergo direct and
cross-examination in a formal hearing with - parents present as well as adversarial parties,

etc., expose the child to adult themes. The result was, as Justice Rousch routinely opined, that



the ordeal robs the child of being a child. Calling the Child as a witness (with the formality and
- disabilities) has realistically exposed the Child to such negative effect. Similarly, this
negative experience incorrectly provides authority to the Child and such effect will, potentially,
greatly negatively affect - If the tribunal agrees with the Child’s testimony, . will
potentially internalize that - has future authority. If the tribunal disagrees with the testimony,
the Child will potentially internalize and conclude that | was cheated. (With all due respect,
the negative effects of the experience will potentially be pronounced in the future, especially
when [ becomes a teenager.) The crux of Justice Rousch’s directive was that any party who
subjects their child to this ordeal undermines the credibility of such party’s entire case; i.e.,
negatively affect the child to win or forward the parent’s agenda. This is true in the instant
matter. No basis exists to allow this Child to be exposed to adult themes/scenarios and, quite
frankly, exposed to the ordeal of trial as a witness. Shame on this effort! In hindsight, the use of
a guardian ad litem should have been reviewed assuming, but not deciding, such is allowed
under IDEA. Such information can be provided by the parents, the child’s therapist (not called as
a witness) or other sources. By demeanor and statements, the Child’s testimony appeared to be a
product of manipulation at worse, or at least, the Child’s telling a parent what such parent seeks,
to please the parent. Finally, IDEA decisions do not recognize the Child’s preference as found in
custody/visitation determinations. Adults make adult decisions. As a fact witness, - opinions
were not considered. As a result, Child’s testimony was found unpersuasive.

The Cafeteria Manager appeared as a fact witness. He is the cafeteria manager at the
LEA Current School. His testimony was undisputed and, quite frankly very credible based on the
witness’ demeanor.

The Educational Diagnostician was designated as an expert witness in educational



assessments. (HT at 197-198.) Educational assessment are batteries that are developed through
organizations and authors to help determine students' strengths and weaknesses. (HT at 199.)
Her opinions are contained in the document, entitled “Educational Evaluation Report,” LEA
Exhibit 9. (HT at 148.) She was part of the eligibility team. She was found to be extremely
credible witness based on her demeanor and such testimony’s consistency with the exhibits.

The Assistant Director was called as a fact witness. She was the Assistant Director,
Procedural Support in the Special Education Department for the LEA. While she provide insight
to many issues, she was not designated as an expert and, therefore, her opinions were not
considered. Overall, she was found to be extremely credible based on her demeanor and such
testimony’s consistency with the exhibits.

The Assistant Principal testified as a fact witness. He is the Assistant Principal for the
Current LEA School. He is very familiar with the Child. He was the “school administrator” of
the Child’s IEP meetings. (HT at 321-322.) As a fact witness, his opinions were not considered.
Overall, his testimony was found very credible based on his demeanor and the witness’ testimony
consistency with the exhibits.

The General Education Teacher testified as a fact witness. She was the child’s general
education teacher at the Current LEA School. She has a good relationship with the Child, one of
twenty-two students. ((HT at 491.) As a Member of the IEP team, she agreed that the IEP as
amended by the [EP Amendment, dated May 22, 2024, (LEA Exhibit 52) provides FAPE. As a
fact witness, his[sic] opinions were not considered. Further, she had daily interaction with the
Child and was responsible for - education, collecting data, participation on IEP teams and
interaction with other professionals daily. Overall, her testimony was found very credible based

on her demeanor, contact with the Child and the testimony’s consistency with the exhibits.



The LEA Placement Expert was designated as an expert in special education. He is the
supervisor with the LEA “Special Education Department non-traditional placements, private day
placements, alternative school placements, residential placements, and also family school
placements, traditional school placements.” (HT at 515.) As such, he attended the February 16,
2024, IEP meeting. He participated in the creation of the Amended IEP, dated February 16, 2024
(LEA Exhibit 45). He reviewed the exhibits. He opined: “there were a lot of various proposals
for [the Child] in terms of socialization, in terms of written language, in terms of accessing the
school environment, accessing the classroom setting, really receiving the targeted, specific
instruction to meet - needs that could not be provided at - base school, because the services
that - required were more intensive and beyond what could be provided at the school or
10 even within the school division.” (HT at 567.) The IEP sought placement at several IDEA
“private day school” placements. LEA transportation is required. The Parent Proposed
Placement is inappropriate based on the needs of the Child. Further, the entity is not licensed by
the Virginia Department of Education. The IEP Placement was recommended. Further, he
participated in the IEP process and possessed “hands-on,” expert knowledge regarding placement
of the Child. The testimony was found extremely credible based on his credentials, experience,
demeanor and its consistency with the exhibits.

The Mother testified as a fact witness. She testified about the Child’s mental health
conditions, LEA disabilities as well as her concerns regarding the issues raised. Although her
testimony contained opinions, such could not be considered including her estimation of
compensatory services. (HT at 997-998 & 1022-1025). She was not qualified as an expert

witness. In addition, her testimony demonstrated a love for the Child but, overall, was



discounted unless corroborated by the exhibits or the testimony of other witness. Her credibility
was undermined. Moreover, in regard to at least the touring of the potential private placements,
she described an unusual propensity to allow adult decisions regarding placement to be made by
the Child, at - years of age; e.g., “this place[ment] smells.” She appeared to be hyper-
vigilant discussing the smallest of concerns to the point of incredibility. With the apparent love
expressed and respected, the Mother appeared to forward a design, pre-determination or agenda:
advocate. With respect, the testimony was unpersuasive.

The Parent Expert was designated an expert in special education. She provided general
knowledge regarding child with autism. She opined that the Amended IEP, dated February 16,
2024, (LEA Exhibit 45) failed to provide sufficient accommodations. (HT at 671-673.) She
opined that the LEA failed to utilize sufficient accommodations to effectuate FAPE, e.g., peer to
peer use, etc. (HT at 677-678.) She provided general knowledge regarding “least restrictive

environment” under IDEA. She opined:

So based on my review of I 1EPs and [l behaviors and [l personality traits, I vould not respond well in that
[implying IDEA Private Day School with no general educational students] environment. - responds really well to
positive feedback, positive interactions and the modeling of appropriate behavior from like peers. Being in an environment
with primarily special education students or only special education students, I do feel is too restrictive for [the Child]
ﬁ as it would not allow - to have an ability to be successful with less severe supports. I feel that the least
restrictive environment for s significantly different from a private day placement, especially one -- a lot of these
private day placements -- and I'm not sure if it's one or both of these that I reviewed -- utilize ABA therapy in the setting or
the ABA kind of tactics. And for [the Child] who responds well to those peer-to-peer interactions as well as a more calm,
less overwhelming environment, I do feel that the settings that were recommended would be too overstimulating and in
general, aren't appropriate for Il icvel ofneed. 1do feel that the appropriate accommodations were not put into place in a
general education setting, and I feel like that would have been my first course of action would be put more
accommodations in place in a public setting to allow [the Child] to be successful in a public school before jumping to such

a severe level of placement.
She further provided general knowledge of ABA and its implementation. She provided general
knowledge of home based services with children diagnosed with autism. Overall, she opined that
the IEPs were flawed. The testimony contain viable, general, information but was discounted
based on her demeanor and the general testimony. Moreover, the witness has not taught the
Child, interviewed teachers or conducted classroom observations. Moreover, she had conducted

a limited review of the educational documents or exhibits. With respect, the testimony was



unpersuasive.

The PPP Director designated as an expert in developmental psychology and education
interventionist. The area of education interventionist was described as, by implication, reviewing
the needs of a child to provide additional curriculum, additional intervention, specialized
instruction built around their disability and needs. (HT at 877.) She opined that placement at
the Parent Private Placement would provide FAPE to the Child. The entity is a private school
(with general education students) with special-education students who are provided IDEA
services. The entity is not a “Private Day School” under IDEA and referenced in the Amended
IEP, dated May 22, 2024 (LEA Exhibit 52.) The entity is not licensed by the Virginia
Department of Education. The entity is a private school. She has never met the Child, conducted
classroom observations, interacted with the teachers, efc. Her testimony was found unpersuasive.
Overall, she appear biased. In response to questions, she appeared to be over stating positions to
the point of advocating or at least advancing a position; i.e., a salesman. With respect, this
witness was found unpersuasive.

The Case Worker was called as a factual witness by the Parent/Child. She is the Child’s
caseworker for administration of the Child’s IEP. She was also the Child’s special education
teacher. She saw the Child daily. She spoke about the IEP process, IEP meetings, eligibility
meetings and related matters. As a factual witness, she believed that the accommodations
contained in the IEPs were appropriate. When the Child attended school (implying in the Fall,
2023), she testified the Child “was demonstrating mastery of skills that were presented through
math assessments, through reading assessments, as well as DRA, which was a measure that was

used to determine a reading level.” (HT at 1082.) In the Fall of 2023, peer support (implying



peer mentorship) was available but became unnecessary. (HT at 1087.) In 2024, the Child’s lack
of attendance denied the LEA the opportunity to conduct a FBA (Functional Behavior Analysis).
In January, 2024, the Child expressed anxiety regarding attendance: “it just seemed too hard, the
day was too long, and [the Child] just felt like - couldn'tdo it.” (HT at 1104.) In January,
2024, after the Winter break, she testified that the Child “was not wanting to come to school, but
making an effort to be there. So I would meet [the Mother and Child] in the office in an attempt
to help get - to go to class, to support - in that transition from leaving mom to joining -
peers in - classroom. It could be anywhere from a few minutes to ... up to 30 minutes, just
talking through what were some of the barriers, what were some of the problems, things that -
saw as making school challenging and how I could help support that, offer some, you know, time
to come into my classroom instead of going straight to - classroom, or starting the day with
- and then, you know, we could see how it goes, like, trying just a few minutes at a time,
trying a little bit at a time. So I met them in the office in an attempt to help at transitioning - to
the classroom.” (HT at 1116-1117.) The Child failed - SOLs in May, 2024 due to lack of
attendance. (HT at 1139.) The Case Worker was also subsequently called by the LEA. She was
designated as an expert in special education. She opined:
0 One-on-one Aide was not warranted because such would negatively affect the Child. (HT
at 1148.)
0 The negative behavior of the Child was displayed at home. (HT at 1149 & 1152.)
0 Accommodations were made such as, e.g., flash cards. (HT at 1150.)
0 The Child’s decision not to attend school was based on - being overwhelmed, not

lack of peer relationships in an academic environment. (HT at 1151.)



0 The Amended IEP, dated May 22, 2024, (LEA Exhibit 52) provides the Child FAPE.

0 The Child’s current needs require the placement at a Private Day School without general
education students. (HT at 1151.)

0 The document entitled IEP Progress Report, dated June 6, 2024, (LEA Exhibit
40) accurately describes the Child's progress. (HT at 1158-1159.)

0 The Amended IEP, dated February 16, 2024, (IEP Exhibit 45) provides the Child
FAPE. HT at 1159.)

0 The Amended IEP, dated March 7, 2024, (IEP Exhibit 48) provides the Child FAPE.
(HT at 1159.)

0 The document entitled IEP Progress Report, dated November 7, 2023, (LEA Exhibit
35) accurately describes the Child's progress. (HT at 1159-1160.)

0 The Propose Parent Placement, while having a teacher with a special educational
certificate, lacks the resources to implement the Amended IEP, dated May 22, 2024,
(LEA Exhibit 52.) (HT at 1164.)

0 The Child’s IEP’s were appropriate to provide FAPE to the Child. (HT at 1165.)

0 The Child progressed under the IEP, dated October 15, 2024, as amended when the Child
attended school. (HT at 1165.)

0 In 2024, the LEA, via the IEP Team, worked diligently to address the Child’s IDEA needs
consistent with IDEA mandates. (HT at 1166.)

The Case Worker was called by the Parent/Child as a fact witness and thereafter called by the

LEA as an expert in special education. Her testimony was found extremely credible based on her

being the Child’s case worker and special education teacher, with daily interaction. She

possessed intimate knowledge of the Child, the Child’s IEP’s, the Child’s issues and, quite

10



frankly, the overall academic environment and circumstances. She possessed a special
relationship with the Child and indeed the Parent. Her evidence was extremely persuasive—clear
and convincing.

The LEA call the Principal was called as a fact witness. He described routine interaction
with the Child with an description of issues raised by an instance between the Child and a
substitute teacher. His testimony was found very credible.

The LEA called the Supervisor (IEP Placement) as a fact witness. The IEP Placement is
a “Private Day School” as referenced by IDEA and licensed by the Virginia Department of
Education. (HT at 1200.) Overall, upon review of IEP’s and evaluation, he testified that the [EP
Placement provides IDEA services consistent with the Amended IEP, dated May 22, 2024 (LEA
Exhibit 52; HT at 1196-1197.) His testimony was found very credible based on his demeanor
and the testimony’s consistency with the exhibits.

Supervisor LEA Special Education testified as a fact witness by the Parent/Child. She
participated in most of the IEP meetings, not those in October and May, 2024. She testified as to
the compliance of IDEA. She was notified by the Parent that the Child displayed suicidal
ideation in mid-February, 2024. (HT at 1264.) Upon cross-examination, the LEA designated the
witness as an expert in special education. (HT at 1284-1285.) Whereupon she opined:

0 She reviewed the Parties’ exhibits and participated in most if not all the Child’s IEP

meetings. (HT at 1285-1286.)

0 Compensatory Services are required implying circumstances, not an admission of LEA

blame. (HT at 1292.)

0 The Amended IEP, dated March 7, 2024, (LEA Exhibit 50) contains the Parents concerns



from the Parent’s letter, referenced in the prior IEPs.
0 The IEP Team discuss the IDEA issue of least restrictive environment by deciding
“Private Day Placement” in the February IEP meetings. (HT at 1325-1326.)
The Supervisor LEA Special Education was found to be a very credible witness based on the
participation with the IEP meetings, interactions with the participants, demeanor and the
testimony’s consistency with the exhibits.
The LEA called the Alternative LEA Placement Principal who testified regarding the
LEA Alternative Placement. Placement at the LEA Alternative Placement would provide FAPE.
Her testimony was credible.
The LEA Director was called as an expert in the area of special education. (HT at 1405.)
She opined:
0 The lack of a license by a facility (implying the Proposed Parent Placement) undermines
such entity’s capacity to deliver FAPE.
0 The Proposed Parent Placement has not filed the necessary documents to be licensed by
the Virginia Department of Education.
Her testimony was found credible based on her demeanor and consistency with the exhibits.
EXHIBITS
1. All Parent/Child Exhibits were admitted by agreement with the exception of the
following: Exhibits A, JJ and AA. (HT at 36-37.) Such documents require
evidential foundation.
2. All LEA Exhibits were admitted by agreement. (HT at 31-32.)
3. LEA Exhibit 41 and Parent/Child Exhibit R are identical and admitted with the

direction that LEA Exhibit 41 is the complete document. By agreement, LEA



Exhibit 41 replaces Parent/Child’s Exhibit R and such was admitted. (HT at 35.)
4. Any exhibit which contained expert opinions were admitted with the specific
limitation that such documents were considered but such expert opinions were not
be considered as an “expert opinions” in the absence of, or limited by, expert
testimony; i.e., introduction of an report from an expert did not allow the written-
expert opinions be considered as “expert testimony” in the absence of such
expert’s actual testimony subject to qualification, cross-examination, efc.
5. The Hearing Officer reserved the obligation to review such exhibits and assign
such weight, if any, to each and every exhibit.
FACTUAL FINDINGS (By a Preponderance of the Evidence)
After reviewing the testimony, exhibits and the pleadings, the following factual findings
are made:
1. The portion of the LEA’s “_ Public Schools’ Proposed
Findings of Fact, Conclusions of Law, and Argument” entitled “Proposed Findings of
Fact,” pages 1- 11, are incorporated herein by reference as if set forth in full.!
2. The Child was - years old on the date of the Hearing.
3. The Child attends the Current LEA School since - grade, 20..
4. The cafeteria of the Current LEA School is very loud.
5. The Child did not display negative reactions to the noise volume of the cafeteria of the

Current LEA School. (Cafeteria Manager.)

l(See §2.2-4020 of the Virginia Code. At the Prehearing, both Parties were invited to provided “findings” of fact per statute. No
factual findings were received from the Parent/Child. Note: the factual allegations contained in the LEA pleading were painstakingly reviewed
and found accurate. Moreover, this inclusion was not a lazy effort or predetermination by this Hearing Officer, but quite frankly, a reality that
such pleading contained accurate information with correct reference to testimony and exhibits. Overall, per statute, any party’s providing such
factual findings (with reference to the record or exhibits and consistent with statute), greatly assists any hearing officer especially under IDEA
cases and its extreme deadlines.)



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

The “Educational Evaluation Report,” dated March 2023 (LEA Exhibit 9), and its expert
opinions are true and accurate.

The Educational Evaluation Report, dated March 2023 (LEA Exhibit 9) was conducted
consistent with the applicable protocols.

The Child was not found eligible for and IEP services before October 2023.

The LEA evaluation for the Child in 2023 correctly did not indicate - being eligible
for an IEP, based on evaluations, date, etc., available (LEA Exhibit 12).

By LEA, without admitting liability but given the unique circumstances, legally admitted
that the Child is due 150 hours of compensatory services. (HT at 51, 238-239 & 1292.)
The Child did not receive FAPE from March 7, 2024 to April 25, 2024. (HT at 1105).
The Child’s currently eligible as a student with autism, specific learning disability,
emotional disability, and other health impairment under IDEA.

The Parent/Child declined implementation of home based services (as required by the IEP
Amendment, dated February 16, 2024, (LEA Exhibit 45) initially as inconvenient.

The Parent/Child received IEP home based service on April 25, 2024.

The Child was found eligible for the first time on October 13, 2023, per LEA Exhibit 33.
The IEP, dated October 13, 2023, (LEA Exhibit 33) provides FAPE to the Child.

The IEP Amendment, dated May 22, 2024, (LEA Exhibit 52) provides FAPE.

The Child’s negative interaction with a substitute teacher caused the LEA to investigate
and implement corrective remedies, successfully.

After the Winter Break in 2024, the Child displayed extreme difficulties regarding

attendance and interaction with LEA efforts.



20.

21.

22.

23.

24.

25.

26.

27.

28.

Before the Winter Break, i.e., in the Fall of 2023, the Child demonstrated success or at
least satisfactory progress under - IEP (LEA Exhibit 33).

The IEP Team appropriately proposed “Private Day Placement” for the Child in February,
2024. (See the Amended IEP, dated February 16, 2024, LEA Exhibit 45.)

The Amended IEP, dated February 16, 2024, provides FAPE (LEA Exhibit 45.)

The IEP Team appropriately proposed “home-based” services as a “temporary placement”
during the “private day application process.” (See the Amendment to the IEP, dated
February 16, 2024, LEA Exhibit 45.)

The IEP Team appropriately proposed that “Home-based” services shall consist of five
hours of home-based instruction throughout the “private day application process” until
the Child attends - first day at the private day school. (See the Amendment to the

IEP, dated February 16, 2024, LEA Exhibit 45.)

The Parent/Child declined LEA, ESY services without IDEA justification. (HT at 286-
290.)

The Child was provided appropriate IDEA accommodations during the implementation of
the IEP in the Fall, 2023.

In the Fall of 2023, the General Education Teacher arranged for the Child to be with
favored peers at the same table. (General Education Teacher.)

In the Fall of 2023 before the Winter break the General Education Teacher correctly
discontinued the arrangement regarding peers at the same table because the Child’s
interaction with such peers undermined all students to function academically. (General

Education Teacher.)



29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

The Parent Proposed Placement does not provide the necessary structure, protocols, etc.,
to provide the Child FAPE at this time given the Child’s current needs including suicidal
ideation.

Al IEPs referenced in the exhibits provide FAPE. (Various LEA Experts.)

The Parent Proposed Placement is not licensed by the Virginia Department of Education.
Placement at the Parent Proposed Placement would negatively affect the Child’s access to
FAPE given - current mental health issues (including suicidal ideation) and inability to
attend school. (See LEA Placement Expert’s testimony).

The IEP Team appropriately reviewed the Parent Proposed Placement.

The IEP team appropriately found that the placement at the Parent Proposed Placement
would deny FAPE to the Child. (Overall evidence.)

Transportation to the IEP Placement is required per the Amended IEP, dated May 22,
2024 (LEA Exhibit 52).

The IEP Team appropriately found that placement at the IEP Placement would provide
the Child FAPE.

The Child was screened and accepted by the Proposed Parent Placement.

The Child was screened by the accepted by the LEA Alternative Placement.

In 2024, after Winter break, the Child experienced suicidal ideation.

The Child did not receive IDEA compensatory services in 2024.

The Child was screened and accepted by the LEA Private Placement.

Given the negative behavior displayed by the Child after Winter break, the LEA correctly

and timely arranged IDEA efforts including an IEP team meeting in January, 2024.



43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

The IEP Team generated the Amended IEP, dated February 2, 2024 as a result of the
Child’s negative behavior/issues displayed in January, 2024. (LEA Exhibit 41.)

The Amended IEP, dated February 2, 2024, (LEA Exhibit 41) provides the Child FAPE.
The LEA delivered to the Parents one or two of the IEPs two or three days after the IDEA
deadline of ten days, but no evidence was introduced that such technical violation denied
the Child FAPE.

The Amended IEP, dated March 7, 2024, (LEA Exhibit 48) provides the Child FAPE.

In 2024, the Child had attendance issues including a fundamental problems with
attending school. (Undisputed.)

In 2024, the LEA did not expel the Child for attendance issues.

When the Child attended school (in the Fall, 2023), the Child "was demonstrating
mastery of skills that were presented through math assessments, through reading
assessments, as well as DRA, which was a measure that was used to determine a reading
level." (HT at 1082.)

In the Fall of 2023, peer support (implying peer mentorship) was available by the LEA
but such became unnecessary; the Child formed | own peer intervention by

friendship with other students. (HT at 1087.)

In 2024, the Child's lack of attendance denied the LEA the opportunity to conduct a FBA
(Functional Behavior Analysis).

In January, 2024, the Child expressed extreme anxiety regarding attendance: “it just
seemed too hard, the day was too long, and [the Child] just felt like - couldn't

do it.” [Emphasis added.] (HT at 1104.)



53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

In 2024, the Caseworker actively worked to allow the Child to address [JJj
attendance issue. (HT at 1116-1117.)

The Child failed - SOLs in May, 2024 due to lack of attendance. (HT at 1139.)
The document entitled IEP Progress Report, dated June 6, 2024, (LEA Exhibit

40) accurately describes the Child’s progress.

One-on-one Aide was not warranted. (HT at 1148.)

The negative behavior of the Child was mostly displayed at home. (HT at 1149 & 1152.)

LEA accommodations were timely made such as, e.g., flash cards. (HT at 1150.)
The Child’s decision not to attend school was based on - being overwhelmed, not
lack of peer relationships in an academic environment. (HT at 1151.)

The Amended IEP, dated May 22, 2024, (LEA Exhibit 52) provides the Child FAPE.
The Child’s current needs require the placement at a Private Day School (per IDEA)
without general education students. (HT at 1151.)

The document entitled IEP Progress Report, dated June 6, 2024, (LEA Exhibit

40) accurately describes the Child's progress. (HT at 1158-1159.)

The Amended IEP, dated February 16, 2024, (IEP Exhibit 45) provides the Child
FAPE. (HT at 1159.)

The Amended IEP, dated March 7, 2024, (IEP Exhibit 48) provides the Child FAPE.
(HT at 1159.)

The document entitled IEP Progress Report, dated November 7, 2023, (LEA Exhibit
35) accurately describes the Child's progress. (HT at 1159-1160.)

The Propose Parent Placement, while having a teacher with a special educational



certificate, lacks the resources to implement the Amended IEP, dated May 22, 2024, (LEA

Exhibit 52.) (HT at 1164.)

67.  The Child’s IEPs were appropriate to provide FAPE to the Child. (HT at 1165.)

68. The Child progressed under the IEP, dated October 15, 2024, as amended when the Child
attended school (before January, 2024). (HT at 1165.)

69. In 2024, the LEA, via the IEP Team, worked diligently to address the Child’s IDEA needs
consistent with IDEA mandates. (HT at 1166.)

70. The IEP Placement provides FAPE and is quite frankly mandated given the Child’s
current social, academic and mental health needs.

71. The IEP Placement has a long-standing successful existence and licensed by the Virginia
Department of Education in all applicable IDEA areas.

72. Placement at the LEA Alternative Placement would provide FAPE consistent with the
Amended IEP, dated May 22, 2024 (LEA Exhibit 52.)

73. The LEA Alternative Placement has a long-standing existence and licensed by the
Virginia Department of Education in all applicable areas.

74. The Child was screened and accepted by the IEP Placement.

75. The Child is a disruptive force in a general educational setting. (General Education
Teacher, by implication by the necessity of canceling such peer table before the Winter
break because such interaction negatively academically affected the participants.)

ANALYSIS:

Legal Analysis
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Major areas of the law are undisputed. Similarly, after reviewing IDEA mandates, the
witness testimony was uncontroversial. The Parent/Child has the burden of proof as the

initiating party. Schaffer, ex rel. Schaffer v. Weast, 126 S.Ct. 528 (2005). The standard of proof

is a preponderance of the evidence. County Schl. Bd. of Henrico County v. Z.P., 399 F.3d 298,

304 (4th Cir. 2005).

For the reasons stated herein as well as for reasons stated in the

“_ Public Schools’ Proposed Finding of Fact, Conclusions of Law,

and Argument” which is incorporated herein by reference as if set forth in full.

In Arlington County School Board v. Smith, 230 F.Supp.2d 704, 715 (E.D. Va. 2002), the

Court reversed the decision of the Hearing Officer on the basis that he made factual findings that
were not supported by expert testimony:

In summary, the preponderance of the record evidence points persuasively to the
conclusion that APS's proposed placement of Jane in the Interlude program would
provide her with a FAPE because it was “reasonably calculated to enable [her] to receive
educational benefit.” See Rowley, 458 U.S. at 206-07, 102 S. Ct. 3034. The hearing
officer's contrary conclusion that Jane would not benefit from the Interlude program finds
no support in the record, as no expert testified to this effect, and Jane had not yet fully
experienced the program. It is apparent that the hearing officer succumbed to the
temptation, which exists for judges and hearing officers alike in IDEA cases, to make
his own independent judgment as to the best placement for Jane, instead of relying on the
record evidence presented in the hearing. This temptation stems from the fact that judges
and hearing officers are typically parents who are in the habit of making such judgments.
Yet, the Supreme Court and Fourth Circuit have admonished hearing officers and
reviewing courts alike when they substitute personal opinions or judgments as to proper
educational policy, and best placements for the disabled student, in the place of the local
educators' expert judgments. See Rowley, 458 U.S. at 206, 102 S. Ct. 3034; Hartmann v.
Loudoun County Bd. Of Educ., 118 F.3d 996, 1000-1001. These courts have also
reminded hearing officers and reviewing courts that school districts are not required to
provide a disabled child with the best possible education. See Rowley, 458 U.S. at 192,
102 S. Ct. 3034. The result reached here is properly deferential to Jane's educators'
unanimous determination that the Interlude placement was appropriate. See also
Hartmann, 118 F.3d at 1001 (holding that “local educators deserve latitude in




determining the [IEP] most appropriate for a disabled child”’) [Emphasis added.]

See also Doyle v. Arlington County School Board, 806 F. Supp. 1253 ( E.D. Va. 1992). A

review of Smith and Doyle are important to emphasize the restrictions, constraints or limitations

placed on hearing officers when deciding IDEA cases in Virginia. Although a child is involved,
current law prevents an hearing officer’s reviewing evidence as a Virginia juvenile district court
judge must review in a custody matter with the “best interests of the child” standard as described
in §20-124.1 of the Virginia Code. Instead, hearing officers must respect the limitations that
evidence, especially expert testimony, determine the outcome in IDEA cases as well as respect
the Federal directive that IEPs are reviewed with the standard established by Rowley and its
progeny. The difference between the standard established by the “best interests of the child” and
the standard established by Rowley (and its progeny) can never be reconciled. Quite frankly,
this difference causes a great deal of litigation, cost and heartache.

In E. L. v. Chapel Hill-Carrboro Bd. of Educ., 773 F.3d 509, 517 (4th Cir. 2014), the

Court confirmed that it afforded "great deference to the judgment of education professionals in
implementing the IDEA.”

As confirmed recently in Loudoun Cnty. Sch. Bd. v. Bunkua, CIVIL 1:23¢cv320 (DJN)

(E.D. Va. May. 20, 2024), the Federal Court found:

The IDEA requires schools to place disabled students in the “least restrictive environment appropriate for the child's education.” R.F. ex rel.
E.F.,919 F.3d at 247. A child's LRE must allow her to be “educated with children who are not disabled” to “the maximum extent appropriate.”
20 U.S.C. § 1412(a)(5)(A). This language “‘indicates a strong congressional preference for mainstreaming' students in the general education
classroom,” yet recognizes that “mainstreaming is not appropriate for every child with a disability.” R.F. ex rel. E.F., 919 F.3d at 246 (cleaned
up) (quoting DeVries ex rel. DeBlaay v. Fairfax Cnty. Sch. Bd., 882 F.2d 876, 878 (4th Cir. 1989)). In other words, the statute sets a
presumptive default for integrating disabled students into general education, which may be overcome “when the nature or severity of the
disability . . . is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.” 20
U.S.C. § 1412(a)(5)(A). This latter standard is met where “(1) the disabled child would not receive an educational benefit from mainstreaming
into a regular class; (2) any marginal benefit from mainstreaming would be significantly outweighed by benefits which could feasibly be
obtained only in a separate instructional setting; or, (3) the disabled child is a disruptive force in a regular classroom setting.” Hartmann ex
rel. Hartmann v. Loudoun Cnty. Bd. of Educ., 118 F.3d 996, 1001 (4th Cir. 1997).

[Emphasis added.]



In R.F. v. Cecil County Pub. Sch., 919 F.3d 237 (4th Cir. 2019), cert. denied 140 S. Ct.

157 (Oct. 7, 2019), the Court found that "...and all must answer each of the following in the
affirmative to find that a procedural violation of the parental rights provisions of the IDEA
constitutes a violation of the IDEA: (1) whether the plaintiffs ‘alleged a procedural violation, (2)
whether that violation significantly impeded the parents' opportunity to participate in the
decision-making process regarding the provision of a FAPE to the parents' child, and (3) whether
the child did not receive a FAPE as a result." In addition, Virginia Regulation
8VAC20-81-150B3 describes the analysis regarding private placement. In summary, (1) did the
IEP provide FAPE and, if not, (2) does the specific private placement provide FAPE with
consideration to the least restrictive environment.

ISSUES ADDRESSED?

L. Whether the LEA failed to identify the Child's Special Education Needs in accordance
with IDEA for school year 2023-2024?

The Parent/Child failed to carry the burden on this issue. The overwhelming evidence is
that each and every IEP provides FAPE. After a successful Fall under the IEP, the Child
demonstrated profound issues starting in January, 2024. The LEA, through several IEP Team
meetings and IEPs and other reasonable efforts, took a proactive role to address the Child’s
needs.

I1. Whether the LEA provided FAPE during school year 2023-2024?
The Parent/Child failed to carry the burden on this issue. The overwhelming evidence

was that the LEA provided FAPE to the Child in the Fall, 2023. The real focus is 2024, when the

2The entire Decision must be read in whole.
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Child displayed negative behaviors. The overwhelming evidence was that the LEA was timely
involved, proactive and took such necessary action as to effectuate FAPE. In February, the IEP
Team determined that “Private Day School” per IDEA as mandated. Further, the IEP Team,
based on circumstances, order five hours of home-based services to be “temporary” home-based
pending placement. The LEA cannot provide services to “wave a magic wand” to neutralize the
Child’s negative behavior. Instead, all parties are tied to a process which was effectuated timely
and correctly by the LEA. Circumstances, beyond the control of the LEA, denied the Child
access to FAPE at least in April, 2024; e.g., the delay by the Parent to sign consent forms. The
election of the Parent/Child not to participate in ESY services was unjustified. The LEA
provides ESY services, but the Parent simply declined. The LEA’s position that the Child
receive 150 hours of compensatory services is correct, given the circumstances from February to
May, 2024. In this time, all Parties attempted to address the issues timely raised by the Child’s
negative behavior. In the very least, this position addresses a delay regarding home-based
services in April, 2024. In other words, the facts do not support a finding that the LEA ignored,
delayed or hindered IDEA efforts in 2024.

III.  If the LEA failed to provide FAPE, whether the proposed private placement is an
appropriate placement including its providing FAPE to the Child?

The Amended IEP, dated May 22, 2024 (Exhibit 52) provides FAPE. This document
requires placement at the IEP Placement. The overwhelming evidence is that this facility
provides FAPE and, in deed, possesses the resources to address the Child’s needs. The
circumstances created by the Child’s abrupt negative behaviors in January, 2024, were correctly

addressed by the LEA by time response and intervention.



IV.  Whether the Parent/Child provided Notice, as may be required by IDEA, for ESY
services for the Summer of 2024 from the private placement timely under IDEA?

The Parent/Child failed to carry the burden on this issue. The Amended IEP, dated May
22,2024 (Exhibit 52) provides FAPE. This document requires placement at the IEP Placement.
The Child was provided ESY services by the LEA but such was rejected without justification.
By implication, notice of ESY at the Proposed Parent Placement was provided, but placement at
this facility was not appropriate under IDEA. This unlicensed facility lacks the resources to
effectuate FAPE for this Child, given his mental health issues, social issues and need for
academic structure. Indeed, placement at the Proposed Parent Placement would cause the Child
harm.

V. If the private placement is granted, whether the Parent/Child should be reimbursed for
costs as allowed under IDEA including transportation?

The Amended IEP, dated May 22, 2024 (Exhibit 52) provides FAPE. Transportation
thereto is granted/ordered.

VI.  Whether the Child is owed compensatory services for ESY for the 2023-2024 school
year?

The Parent/Child failed to carry the burden on this issue. The Parent/Child, without
justification, declined LEA ESY Services per the Amended IEP, dated May 22, 2024 (LEA
Exhibit 52). Moreover, as stated above, the Proposed Parent Placement is inappropriate because
this facility lacks the resources to provide the Child FAPE.

VII. Whether the IEP team, assembled for the IEP meeting conducted on May 22, 2024, was
consistent with IDEA and, if not, was the Child denied FAPE as a result, if so what is

remedy?

The Parent/Child failed to carry the burden on this issue. Although delivery of one or two



IEPs were late by two to four days per Regulation, no evidence was introduced that such
procedural technical violations robbed FAPE to the Child. Although evidence was introduced
regarding potential additional LEA procedural violations, such attempts were found unpersuasive
regarding the existence of such or, if exist, such violations robbing the Child of FAPE.

RELIEF GRANTED:

1. The IEP Amendment, dated May 22, 2024 (LEA Exhibit 52) shall be implemented as
soon as possible including its placement a specific, the IEP Placement. With that stated,
the IEP Amendment’s requirement regarding ESY services is not ordered as moot. This
Amended IEP provides FAPE to the Child.

2. The LEA shall provide transportation to the IEP Placement.

3. With the Parents’ opportunity to provide input, the IEP Caseworker shall have absolute
authority regarding: transportation between home and school; transition to and from
classes; transition to and from lunch and other potential academic locations during the
school day; and, the Child’s classroom desk/peer location/location to the teacher. If the
Parents disagree with a decision, the Parents can request an IEP meeting to review with
all involved per Regulation. Note: any IEP Member can allow the participation of
professionals as deemed necessary. (See SVAC20-81-110 CI1f))

4. The LEA is ordered to provide 150 hours of compensatory services. The allocation of
services will be determined by IEP Casework or, if disputed, the IEP Team.

5. The IEP Team will arrange for the Child to conduct a FBA (Functional Behavior
Analysis) to be reasonably and timely administered as monitored/directed by the IEP

Caseworker. The Child’s inability to attend school shall be sufficient basis to delay the



administration of the FBA. The IEP Team shall review the results and take such action as
necessary to effectuate FAPE.
6. The IEP will be modified to include these judicial directives.
7. The LEA is deemed the prevailing Party. (The award of compensatory services is
required based on circumstances, not fault of the LEA.)
CONCLUSION
The Parent/Child failed to carry the burden by a preponderance of the evidence on the
issues presented including the award of compensatory services, volunteered by the LEA.
APPEAL, IMPLEMENTATION AND PREVAILING PARTY NOTIFICATIONS
1. Appeal. Pursuant to 8 VAC 21-81-T and §22.214 D of the Virginia Code, this
decision is final and binding unless either party appeals in a federal district court
within 90 days of the date of this decision, or in a state court within 180 days of
the date of this decision.
2. Implementation. The LEA shall develop and submit an implementation plan

within 45 calendar days of the rendering of a decision.
3. Prevailing Party. The LEA is deemed the prevailing party.

Hearing Officer Date

Filing Date: June 20, 2024

Date Hearing Officer Appointed: June 27, 2024

Administrative Hearing: July 3, 2024

Date Resolution conducted: July 5, 2024

PreHearing: July 15, 2024

Last day of Resolution Period: July 20, 2024

Five Day Rule Deadline: July 17, 2024

Due Process Hearing: July 24, 25, 26; August 6 & 9, 2024

Decision date: September 3, 2024
CERTIFICATE OF SERVICE

I certify that on this 3™ day of September, 2024, a true and accurate copy of this pleading
was emailed and mailed, via First-class, postage prepaid mail, to:

Brittany Robinson
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Brian K. Miller, Esquire
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