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INTRODUCTION
Procedural History

A due process hearing was requested in writing by the Parent on April 29, 2024, naming as parties
both the School Division (“LEA”) and the Virginia Department of Education (“VDOE”). VDOE
Case Number 24-107 was assigned to the complaint against the LEA, and 24-108 to that against
the VDOE.!

The Parent subsequently filed two additional requests for due process, one on May 14™ (Case
Numbers 24-114 and -115) and another on May 17" (Case Number 24-120 and -121) both of which
were consolidated, upon motion of the parties, with the original filing assigned case number 24-107.

Upon VDOE’s motion and based on its representation® that it was not a direct provider of
educational services to the Student, I dismissed it as an improper party to the case assigned number
24-108. VDOE was again named as a party to the May 14™ filing (24-115). VDOE again moved

' The Parent’s filings named a multitude of other parties, such as the law firm representing the LEA. None of the
named parties other than the LEA and VDOE ever made an appearance in the case, and their designation as parties
was simply disregarded as baseless and vexatious.

2For the reasons articulated herein, VDOE may find it appropriate to review the accuracy of this representation.



to be dismissed, reiterating its representation that it was not a direct service provider to this
Student, and I again granted its motion, thus dismissing cases numbered 24-108 and 24-115.

On May 24, 2024, the LEA filed two notices of insufficiency, challenging and moving to dismiss
the May 14 and May 17 filings. I sustained the challenges and granted both motions, thus
dismissing cases numbered 24-120 and -121.

On May 24", the Parent filed a fourth Complaint requesting due process (Case Numbers 24-122
and 24-123). Again, upon VDOE’s motion, I dismissed it as an improper party to the case and
dismissed case number 24-123 by Order dated May 31, 2024.

Although the May 24 filing raised new and discrete issues from the issues raised in the original
filing assigned case number 24-107, the documents in their entirety are substantially the same.
Page after page of the four due process complaints are identical. The May 24 filing does not restate
the issues presented in the 24-107 complaint and accordingly appears to assert new claims. But, on
the whole, I found the new filing to be a mere expansion of the original Complaint because it is clear
that it complained of matters related to the LEA’s handling of Case No. 24-107 and matters related
to the provision of educational services to the Student.

Likewise, the LEA’s “Motion to Dismiss” 24-122 was not substantively different from the
motions to dismiss and sufficiency challenges filed in response to the prior three filings. The
“Motion to Dismiss” was filed as part of the LEA’s required Response to the Complaint, but was
not specifically presented as a sufficiency challenge. Much of the motion to dismiss merely
articulated the LEA’s disagreement with factual allegations made by the Parent. I denied the
Motion to Dismiss, noting that because there were so many disputed issues of material fact it was
appropriate for the matter to proceed to hearing. The parties agreed that the Student had not
received educational services from the LEA for the entirety of the 2023-2024 academic year and
it was abundantly clear to me that the Parent was alleging a denial of FAPE.

While it might have been procedurally more appropriate for the Parent to raise the allegations of
Case Number 24-122 as an amendment to 24-107 (rather than as a new filing), the consolidation
of Case Number 24-122 with 24-107 had the same substantive effect to the extent the Parent was
permitted to raise the factual allegations raised in the May 24" filing as part of their presentation
in Case No. 24-107 at the then scheduled hearing.

Importantly, this is the second due process hearing between these same parties over which I have
presided within a year. The first due process hearing was requested in writing by the Parent on
September 30, 2023, and was heard in early December 2023. I issued a decision in that case on
December 17, 2023, and for all intents and purposes, my findings of fact and conclusions of law
in that case are undisturbed by this Decision in the pending matter (24-107 and 24-122).

Based on principles of res judicata, this matter did not serve to relitigate the issues addressed in
the case heard in December 2023. Thus, the relevant time period in the pending case was October
1, 2023, and forward to May 24, 2024.
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Overview

While the scope of the Parent’s complaints against the LEA in the first (prior) due process hearing
was far-reaching, the essence of their demand was to secure the Student’s private residential
placement. At that time and based on the record before me, I found that the Parent failed to meet
their burden of proof and I declined to order private residential placement. In my decision, I
observed:

“My overall impression of the evidence is that the Parent’s requests to the LEA
were convoluted, as was her testimony and argument presented by her legal team
throughout the hearing. The Parent seems to argue, without the benefit of the
testimony of a qualified medical or educational expert witness, that the Student
requires intensive therapy services/psychiatric treatment in an in-patient setting and
believes the LEA is unreasonably refusing to make that happen or is otherwise the
obstacle to the realization of that (medical) admission. As a practical matter, I find
neither the LEA nor I is legally authorized to order/require the admission of a
Student to a psychiatric, in-patient medical treatment facility.”

The Parent’s evidence and argument in this case leaves me with the same impression, but more
clearly so. As will be discussed below, the Parent was explicit that they have been told by a number
of state agency case workers and residential facilities that the Student’s IEP must reflect a
residential placement as a pre-requisite to the Student’s admission to a residential facility.
Furthermore, the Parent’s medical expert testified that the Student’s need for residential placement
was “100%” not educational. Add to these statements the fact that the Student has had several
hospital admissions between October 1, 2023 and the present, and at the time of the hearing was
admitted to (and resides in) a psychiatric hospital by court order. As a result, I arrive at the
inescapable conclusion that the Parent’s position is simply legally untenable.

While this case was plagued by many of the same proof problems as the prior case, its resolution
unexpectedly turns on a critical and quasi-jurisdictional issue that was not the focus on the parties’
dispute and was not raised by either party. Upon development of the record during the course of
the hearing, it became apparent that resolution of the case would turn on the proper identification
of the Student’s place of residence.

And, as will be discussed in detail below, the parties’ curiously failed to recognize that the
Student’s current place of residence is not (as a matter of law or fact) a “private residential
placement,” and their persistent error in assigning the incorrect legal terminology to the locations
in which the Student has recently resided has caused, or at least contributed to the prolongation of,
this dispute. But the full development of the record in the case leads me to the inescapable
conclusion that currently, and for the vast majority of the time period at issue, the LEA has (and
had) no legal responsibility to provide the Student FAPE. And, for the time periods that the LEA
had FAPE obligations to the Student, the evidence established no denial of FAPE by the LEA.



ISSUES PRESENTED AND REQUESTS FOR RELIEF

In this case, there is no dispute that the Student is a child with a disability who was found eligible
for services and entitlement to a FAPE. The issues the Parent is presenting to me for resolution

are:
1.
2.

Whether the LEA denied the Student FAPE
Whether the LEA failed to implement the Student’s IEP?

At the hearing, the Parent pursued their request for the following relief:

1.

2.

That I order the LEA to amend the Student’s IEP to reflect “residential” placement

That I order the LEA to place in the Student’s educational record the documents it

received in response to subpoenas issued by me in this case

3.

That I order the LEA to place in the Student’s educational record documents

purporting to be the report of a psycho-educational evaluation performed in January
2024, sent to me by the Advocate

The Parent made the additional miscellaneous requests for relief in their original filings associated
with cases 24-107 and 24-122% which requests they seemingly abandoned at the hearing:

That I order the assignment of an independent special education case manager of
the Parent’s choice, at public expense, to facilitate the revision of the Student’s
IEP, coordinate care with all providers, and collect required data to determine the
appropriate services, supports, accommodations, and modifications for the
Student.

That I order the neuropsychologist designated by the Parent will serve as a
permanent member of the Student’s special education team going forward at
public expense.

That I order the amendment of the Student’s attendance record to indicate that all
“unexcused” absences are, in fact, “excused’ based on. extreme mental and
behavior diagnosis that result in - being a threat to self and others,
(suicidal/homicidal ideations), and requiring continued residential treatment.

That I Order all records exchanged between the LEA and its attorneys concerning
the Student from 2018-present to be provided to the Parent

That I order the LEA to email the Parent a complete copy of the Student’s
educational records, as mandated under the Virginia FOIA

3 There is no dispute that the LEA did not deliver educational services to the Student for the entirety of the 2023-

2024 school year.

4Some requests for relief were stricken by prior Order



SUMMARY OF THE EVIDENCE AND FACTUAL FINDINGS

The following facts were substantially developed in the hearing of the prior case, but were
reiterated or relied upon during the course of this proceeding and remain relevant hereto:

The Student’s biological father allegedly suffered from mental health and substance abuse issues
and was incarcerated while the Student was very young. At some point, the biological parents

hysically separated, with the mother retaining physical custody of the Student and younger
k and at some point thereafter allowed a companion to move into the residence with
them. The mother’s domestic partner was allegedly abusive to all members of the household,
the details of which are unclear except to suggest that the children were inappropriately exposed
to substance use and domestic abuse, and the Student -self allegedly suffered physical and
I :5usc in the home by the mother’s boyfriend. In June, 2021, the boyfriendh the
mother while the children were in the home, and the evidence suggests that the Student witnessed
Bl others - at | By 21! accounts, the Student suffered “complex
trauma.” After the of their mother, the Student and - younger - went to live with
their paternal grandmother, who became their legal guardian shortly thereafter (and who is referred
to herein as the “Parent”).

The details of the Student’s educational experience within the LEA from the summer of 2021
through September, 2023, will be repeated herein only as necessary to provide context. As was
developed on the record in the first due process hearing:

At some point in June or early July 2021, the Student attended a two-week,
— readiness program sponsored by the LEA called
“ Countdown Camp.”

e The Student began attending * in August, 2021.

e After less than a full month of attendance, on September 3, 2021, the Parent referred
the Student to be evaluated for eligibility for special education services.

e The eligibility team met on December 1, 2021, and found the Student eligible for
special education services under the category of “developmental delay.”

e The IEP Team met for the first time to develop the initial IEP on December 15,
2021. The prior written notice that was issued after that meeting notes that the team
sought the Parent’s consent to conduct a Functional Behavioral Assessment
(“FBA”) for purposes of developing a Behavior Intervention Plan (“BIP”’), and that
the team considered but rejected the Parent‘s request that the Student be assigned a
full time 1-1 aide and placement in a self-contained special education class. The
explanation noted: “the team determined that additional adult support during the
school day is appropriate but that [the Student] does not require this for the entirety
of the school day. The additional adult assistance may support other students in the
classroom. As this is - initial IEP, the least restrictive environment at this time is
the general education classroom with special education support and instruction, as
noted in the proposed IEP.” The Parent did not immediately consent to this IEP or
for the Student to participate in the FBA.

e The school was closed for winter break from December 16, 2021, until January,
2022.




The Student did not return to school when classes resumed in January, 2022. The
LEA received medical certification for homebound instruction on March 4, 2022.
On March 7, 2022, the Parent signed the December, 2021 IEP, consenting to its
implementation and the Student’s participation in the FBA. The Student received
no services from the LEA in January, February or March, 2022, but was also not
physically present in school during that period having been kept home by the Parent
for reasons that were not documented to the LEA until March 4%,

An amendment to the IEP was drafted on March 11, 2022, reflecting 5 hours per
week of homebound instruction. The Parent consented to the implementation of this
IEP amendment on March 15, 2022. A homebound instructor was assigned, and
homebound instruction began on April 11, 2022. The Student received homebound
instruction for the balance of the 2021-2022 school year.

There was an IEP Team meeting held on May 24, 2022, for Extended School Year
Services (“ESY”) to be delivered for four weeks during the summer months in the
school setting. Witnesses observed that the Student had regressed since . had last
attended school in the general education setting in the fall of 2021 (at which point
. had attended a general education * class without the benefit
of any IEP).

The Student attended ESY. The Student then returned to school in August, 2022,
pursuant to the December 15, 2021 IEP — meaning . was receiving direct
instruction in certain academic areas in a self-contained special education
classroom from a special education teacher.

On August 29, 2022, there was an IEP Team meeting to develop the “annual” IEP
for the 2022-2023 school year and discuss the Student’s “least restrictive
environment and placement.” The Parent expressed her belief that the Student
“should be restricted from the general education setting” and reported behaviors
that school staff had not observed during ESY. “In an effort to reach consensus”
the LEA proposed that the Student “receive reading, math, history, and science
instruction in a special education classroom. Additionally, the IEP team proposed
special education behavioral support for arrival and dismissal, lunch, recess, and
encore (I.e., music, art, PE, and library). It was also discussed that a Functional
Behavioral Assessment (FBA) for [the Student] is ongoing and the IEP team will
meet promptly to review results and determine need for additional behavioral
supports.”

On September 16, 2022, the Parent consented to the implementation of the IEP
dated August 29, 2022.

On September 29, 2022, there was another IEP Team meeting to review the FBA
and develop a BIP. An IEP amendment was developed on that date, incorporating
the BIP. The Parent consented to the implementation of this amendment on October
14, 2022.

An IEP Team meeting was scheduled for December 14, 2022, to develop a new IEP.
The Parent consented to the implementation of this December 14, 2022, IEP on
December 16, 2022.

The LEA was closed for the winter break from December 16, 2022, until January 2,
2023.



e OnJanuary 20, 2023, the Parent retrieved the Student from school due to an episode
the Parent characterized as a “mental health breakdown.”

e The Parent removed the Student from school on February 7, 2023, for reasons
personal to her and unrelated to any incident directly involving the Student.

e On February 10, 2023, an IEP Team meeting was held during which the LEA
proposed an amendment to the December 14, 2022, IEP. The Parent did not consent
to its implementation.

e Consent for an evaluation was sent to the Parent on February 14, 2023. The Parent
did not sign the consent form. The Parent never consented to the LEA’s evaluation,
and no follow up psychological evaluation of the Student by the LEA ever occurred.

e The Student was referred for assessment by the County Community Services Board
(“CSB”) following an emergency room visit on April 13, 2023.

e The IEP Team met virtually on July 6, 2023, to review the Parent’s residential
placement request, to consider new data and current data; and to determine whether
additional evaluation data was required in order to hold an eligibility meeting to
adjust the Student’s eligibility category (which was at that point “developmental
delay”). The LEA proposed to reevaluate the Student, which consent the Parent did
not give. The LEA refused to change the Student’s current educational placement.

e By prior written notice dated September 19, 2023, the LEA refused to reconvene
the IEP team to “discuss items already considered by the IEP team on July 6, 2023,
including a request for a change in placement, absent new or additional information
and/or absent [the Student’s] enrollment in a residential treatment facility for non-
educational reasons.”

e On September 30, 2023, the Parent filed her first request for due process which was
heard and decided in December 2023

Facts developed in this hearing:

On or about October 7, 2023, the Student was admitted to the Psychiatric Unit at the Children’s

Hospital at _ University “-U”). (Testimony of Parent, Transcriﬁt

(“Tx) Day 3, pages 67-73). After a “few” days, jji§ was transferred by -U to the
i Center for Children (-TC). (Id. p. 72). . was at -TC for seven days and then

discharged home. This timeline is corroborated by Parent’s exhibit P-15, which is the Student’s
“Individual and Family Service Plan” prepared by a Community Service Board (“CSB”) case
manager on October 19, 2023.

I take judicial notice of the publicly available fact that lCU is a public hospital which operates a
“Children’s Hospital Education Program” and -CC is a Children’s Mental Health Hospital.
According to information publicly available on the VDOE website, JJU and [ CC are both
“State-Operated Programs” (or “SOP”) offering educational programming that is supervised by
the VDOE. Richmond City is the local school division that serves as the fiscal and human resource
agent for both programs.

Apparently neither -U nor -CC contacted the LEA to notify it that the Student had been
admitted to or discharged from its facility. (Tx. Day 3, p. 173)



In March, 2024, the Student was again admitted to -U and again transferred to -CC where,
according to the Parent, . was admitted for approximately nine days. They testified . was
thereafter, at some unspecified date in April, released to “ﬁ Step Down Facility” where .
remained for only two days before being taken to the emergency room at - Hospital. On
April 5, 2024, jJll was admitted to the h Hospital Psychiatric Unit.

According to the Parent, - then sought a court ordered placement at the _
Center for Children and Adolescents (* ) in ‘/irginia. According to the Parent,

a judge in Hopewell® ordered the Student committed to for a period of 60 days. A copy
of the Order was not proffered to me and neither party claimed to have a copy of the Order. In fact,
the Parent claimed they had not seen nor been served with a copy of the Order, and that they had
been trying to secure a copy of the Order from the court appointed Guardian ad litem (“GAL”).

In characterizing the Student’s admission to -, the Parent asserts . has been “parentally
placed” at a residential facility, which is technically inconsistent with her testimony that . is
committed to that facility by court order.

I take judicial notice of the publicly available fact that - isa ’s Mental Health
Hospital. According to information publicly available on the VDOE website, is a SOP
offering educational programming that is supervised by the VDOE. City is the local
school division that serves as the fiscal and human resource agent for the program. I find that
- isnota “private residential facility,” (as that term is used in the context of special education)

despite the fact that it is a “facility” in which persons “reside.”

The Student was admitted to - on April 18, 2024, and remains there at present. The Parent
testified she believes the Student received some educational services while at || JJJJl], but may
not have received any educational services since June when the program went on its summer break.
(Tx. Day 2, p. 106) The Parent testified that the Student is “in crisis” and “unstable,” and that they
will not consent to a psycho-educational evaluation of the Student at this time because . is not
stable enough to meaningfully participate in such an evaluation. (Id., p. 108) They also appear to
suggest that the Student’s mental condition is too unstable for - to receive educational services
at this time. (Id. p. 106) However, there was no evidence proffered on the record regarding

’s willingness to evaluate the Student, or the opinions of its staff as to the Student’s medical
condition and the extent to which it would, or might, interfere with - ability to be evaluated or
receive educational services.

The Parent testified that although there has been discussion of discharging the Student to the home,
she believes the Court’s Order reflects the Student is not to be discharged until placement in a
secure psychiatric residential facility can be effectuated. Again, the Order was not made part of
the record in this case and the Parent’s understanding is not corroborated by other evidence in the
record.

The Parent testified that they and the Student’s treatment team is diligently looking for another
residential placement. The Parent believes that the failure of the Student’s IEP to designate

5 Presumably the Parent meant the City of _, Virginia, but they were not clear on whether the order
was entered in the Circuit Court or the Juvenile and Domestic Relations Court placement as “residential” is



preventing - admission to an appropriate facility. The Parent’s belief in this regard is based on statements
made to her by a social worker and representatives of an unspecified number of residential facilities with whom
she has spoken. The Parent testified, “Why would the government allow a school district to block a child’s vital
mental health treatment because that’s what’s happening.” (Tx. Day 2, p. 304)

A licensed clinical psychologist and neuropsychologist (hereinafter referred to as “Dr. X”) who
first treated the Student on November 11, 2022, was qualified to testify as an expert in clinical
neuropsychology and neurological functioning. (Tx Day 2, pp. 11, 13). Dr. X testified for the
Parent that the Student is currently residing in a “psychiatric treatment facility hospital” (-)
and has been subject to numerous similar admissions over the past two years. (Id., p. 16). As to the
Student’s current state Dr. X opined (Id., pp. 18-23):

e “Idon’tbelieve that . is safe to return home. I think that . needs more long-
term residential treatment. My concern about intensive in-home services is
that when the intensive in-home therapist is not present the risk for violence is
high”

e The Student is not in a “state of mind” to attend a public day school

o “Ibelieve . is a risk to -self and to others in a public school setting.”

e “Ibelieve that . would benefit from long-term residential care with intensive
psychiatric and psychological and behavioral interventions 24/7”

e That . has advocated for that placement for the last two years

e “that the difficulties here are that the current placement [at -] is not a
long-term care treatment facility and I think i requires [that]”

Dr. X expressed his concern about the “[un]availability of such services here in the
Commonwealth and whether or not those services would be available in some other state.”

Dr X testified that the last time he completed testing for the Student was on November 28, 2022,
and that his most recent appointment with the Student occurred in January 2024, at which timehe
recommended residential treatment based on a “significant concern about Bl :isk for homicide,”
but that he did not make any recommendations regarding the Student’s education at that time. He
testified that he had not conducted any testing or psycho-educational evaluation of the Student
more recently than November of 2022°.

Dr. X also testified in connection with his January 2024 visit with the Student (Tx Day 2, pp. 28-
30):

“I don’t recall if I did anything regarding education. I think my bigger concern
was the homicidal thinking and the need for residential treatment.

® This testimony directly contradicted the Advocate’s repeated assertions that Dr. X had generated a report of his
psycho-educational evaluation of the Student in January of 2024, and that it had been provided repeatedly to the
LEA.



[Question from LEA Counsel: So would it be fair to say the residential treatment
recommendation relates to - mental health and behaviors and safety as
opposed to any educational basis?]

A: Oh, 100 percent, yes.”

Dr. X testified that he completed a number of medical homebound certifications for the Student,
but he could not recall the dates. There is no evidence in the record regarding any homebound
certifications being completed and submitted to the LEA between October 1, 2023, and March
2024.

Dr. X testified that he had never attended an IEP meeting for the Student and the only meeting he
had attended recently was an April 20, 2024, discharge meeting organized by i, Hetestified
that the meeting “devolved quickly” due to the Parent and their invitees interrupting the -
medical staff when the staff tried to “discuss rationale for discharge.” (Tx Day 2, pp. 33, 46) He
described the interrupters comments as “inflammatory” and accusatory and commented that “I
don’t think there was anything productive that came out specifically related to [the Student].” (Id.
p. 34) He testified that he was blocked from an April 30, 2024, ﬁ treatment team meeting.
(Id. p. 14)

Dr. X testified that it was his understanding, based on a conversation with the Student’s Guardian
ad litem (“GAL”), that - was proposing to discharge the Student to the Parent’s home. Dr.
X described his willingness to provide a homebound certification for the Student to receive
educational services from the LEA in the home only because, he opined, that was a better solution
than sending the Student into the public school setting. (Id. pp. 39- 40). “- is a danger to -self
and a danger to others.” (Id., p. 42)

In response to direct questioning from the Hearing Officer, Dr. X reiterated his opinion that the
Student “optimally” requires the intensity of the treatment services that . is currently receiving
(in i’s “short term placement” in a “hospital setting”) in a long-term residential treatment
setting. “I think . needs to be in a residential treatment facility that's designed to provide
educational, psychological support services, meals, et cetera. That isn’t a hospital setting.” (Id. p.
41) Dr. X explained that if the Student was older, .’d be looking at a residential placement “a
home, they can go to school, they have behavior aides and behavioral therapists and psychiatrists
there present able to address any acute issues and to provide therapy and intervention when needed
and necessary. That’s the more long-term placement I wish was available for -.” (Id.)

Dr. X concluded his testimony by emphasizing that cases like the Student’s “are exceptionally rare
and need to be taken as such.” (Id. p. 45)

I find Dr. X’s testimony to be credible, relevant, highly informative and reliable. I find his
qualifications and expertise to be incontrovertible. I afford great weight to his observations and
opinions, particularly because neither were challenged by any similarly qualified witness.

A sociology professor (hereinafter referred to as “Dr. Z”) was qualified to testify as an expert in
sociology, systems of child welfare services, and youth trauma (Tx Day 2, p. 188). As in the last



hearing, Dr. Z demonstrated that she is a brilliant lecturer on the topics of her expertise.
Unfortunately, she and the Parent’s Advocate seem to miscomprehend the value of a theoretical
lecture in the context of a due process hearing to resolve a dispute over provision of FAPE to the
Student. For example, Dr. Z repeatedly invited me to “after my testimony, please go and research”
the literature she referenced. (Id. p. 228). But that’s just not how the process works: I am
constrained by the evidence that is placed on the record by the parties in the case before me. Her
testimonial reference to materials outside of the record in the case does not thereby bring into the
record the entire universe of academic materials foundational to her area of expertise.

In other ways, Dr. Z’s testimony was helpful to me in that it highlighted the internal inconsistencies
in the Parent’s position. For example, Dr. Z’s opinion testimony that “no school” would have staff
“qualified and able to address” the Student’s trauma (Tx. Day 2, 234) likewise buttresses my
impression that the Parent and Dr. Z believe that the LEA plays some role in the delivery to the
Student of medical services/treatment or - access to them. Dr. Z continued to opine that the
Student should not be returned to the Parent’s home because the Parent “is not qualified to navigate
-. The hospital that .’s in is not even qualify[sic] to navigate - . needs to go to a facility
that specializes in childhood trauma and does the deep psychoanalytic and cognitive behavioral
therapy that . needs to be able to navigate through trauma.” (Id. p. 241) Dr. Z emphasized
that in her opinion, an appropriate placement for the Student could not be determined without a
“medical” neuropsychological evaluation. (Tx. Day 2, p. 244), and that what was required for the
Student is a “long-term residential program that will be able to address - trauma and . . .
neuropsychological issues that have resulted from - trauma.” (Id. p. 247) Dr. Z opined that the
Student was a danger to -self and others in any other type of program. (Id.) In this regard, I find
her opinion basically echoed that of Dr. X.

But the essential point that Dr. Z consistently made was that in her opinion, the Student cannot
benefit from educational services in an academic environment until “foundational needs” have
been met, and that those needs are not “just” medical because they involve the delivery of services
and therapy to restore “brain function” and “cognitive balance” from mental health professionals.
(Id. pp. 276-284) Dr. Z undermined the weight I could afford her testimony by further opining that
an informed opinion about the appropriateness of educational services could not be made without
deference to the Student’s current medical treatment team, which she admitted she has not done.
(Id. p. 266)

Although Dr. Z did not classify the services she believes the Student requires as purely “medical”,
I find that the services she described are not “educational” in nature, and even if not considered
purely medical, are more closely related to the Student’s mental health issues than they are to -
educational (academic) needs. In this regard, her testimony aligned with the Parent’s theory of the
case, but also thereby embodied its internal inconsistencies.

Another feature of Dr. Z’s testimony that did not advance the Parent’s position was her persistent
references to the Student’s eligibility category as a “diagnosis.” (See, Id. p.213). Dr. Z testified at
length about the Student’s medical diagnoses, and how school staff were unqualified to render
medical diagnoses, and how the IEP team needed to defer to the expertise of medical professionals.
But at no point did Dr. Z acknowledge that the term “developmental delay” is simultaneously a
term of art in both the medical and educational arenas. And, while it is both a medical diagnosis



and an IDEA eligibility classification, the defining criteria is not coterminant. I find that on the
Student’s IEP, the classification “developmental delay” was never intended to represent a medical
diagnosis being made by the IEP Team. That Dr. Z failed to recognize and discuss this important
point diminished the value of her testimony in response to this line of questioning.

I noted in my decision in the last case that the Parent appeared to misunderstand the respective
responsibilities of the educational system and the mental health care systems delivering services
to which the Student is undeniably entitled. Their misunderstanding, while apparent in the last due
process hearing, was amplified in this one. As the case wore on, the testimony proffered by the
Parent’s expert witnesses established that they too miscomprehend the limitations imposed by law
on the LEA to direct the Student’s medical care or influence the directives of medical treatment
providers. Rather than revise their approach to address my observations in my decision in the prior
case, they doubled down on the correctness of the position they had previously asserted without
success. So much so that, in a bizarre move, the Parent proffered as a witness in this case the
attorney who represented them in the last. But their former attorney’s self-congratulatory and self-
aggrandizing testimony (expressing disbelief at my ruling in the prior case) added nothing of value
to the Parent’s case. The only value to the former attorney’s testimony is that it clarified for me
the magnitude, duration, and origin of the misunderstanding plaguing the Parent’s entire advocacy
team.

The former attorney’s ludicrous assertions highlighted her fundamental misunderstanding of the
legal limitations placed on the LEA’s sphere of influence over a student residing in a SOP. To the
extent the former attorney was proffered, and qualified, as an expert in special education, I find
her testimony manifested a fundamental misunderstanding of the legal framework and procedural
concepts relevant to the Student’s situation. On this basis, the expert opinions she expressed were
of no value and given no weight.

By contrast, the LEA’s witness (who was also qualified as an expert in special education) was able
to accurately articulate the process required of school divisions when students are placed in
residential facilities for both educational and non educational reasons. I found her testimony tobe
credible and reliable. The miscommunication between the parties is being perpetuated by a sort of
“what-comes-first-the-chicken-or-the-egg” dispute. As between the LEA’s expert and the Parent’s
expert, the understanding of the LEA’s witness is generally correct:

“I am not aware of any residential facility that would require in IEP to be changed
before admission to the program . . . unless it was for educational reasons. . . if a
child is being admitted, enrolled in a residential treatment facility for noneducational
reasons, the IEP does not have to be amended first. The admission would happen,
and then the IEP would be amended to reflect that change.” (Tx. Day 3, pp. 330-
331)

The only legal point on which the LEA’s expert witness was incorrect was her characterization of
i as a “private” “residential treatment facility.” (Tx. Day 3, pp. 339, 355) Her use of that
term in this context is incorrect: the Student is a resident of a “State-Operated Program”, which s
not “private”, and is not at all the same thing as a “private residential treatment facility.”



The LEA witness also testified as a fact witness, having served at all times relevant to this hearing
as a member of the Student’s IEP Team and the LEA’s primary point of contact for the [EP Team.
The witness testified that the Parent and their Advocate have consistently demanded that the
Student’s educational placement be amended to reflect “private residential,” without articulating
why, from an educational standpoint, the Student required a residential placement for educational
reasons. (Tx. Day 3, pp. 170-171).

The LEA witness testified regarding e-mail communications with the Parent and her advocacy
team on November 6, 8, and 14, 2023, December 8, 9, 12, 13 and 28, 2023, January 9, 10, 11, 17,
2024, and February 13, 14, 26, and 27, 2024. (LEA exhibits S2-S17, S19-S25) That is at least 16
communications during the period between the Student’s discharge from a SOP in October, 2023
and - next admission to a SOP in March, 2024. The LEA witness testified that her first notice
that the Student had been admitted to - was upon receipt of the Parent’s April 29, 2024,
due process hearing request. There is no evidence in the record to refute her testimony on this
crucial point.

She testified that the Parent never submitted paperwork for medical homebound services after
September 30, 2023. (Tx. Day 3, p. 196). There is no evidence in the record to refute this testimony
and accordingly I find the LEA never received a request for medical homebound services for any
period relevant herein after September 30, 2023. Furthermore, neither -U nor -CC, nor any
other facility, appear to have notified the LEA of the Student’s admissions and discharges in either
October, 2023 or again in March and April, 2024.

Subsequent to the April 29, 2024 filing, there have been several meetings that have occurred,
including of the IEP Team, dispute resolution sessions, and - discharge meetings. The LEA
witness attended a properly noticed May 17 IEP Team meeting that the Parent did notattend. The
LEA witness attended multiple resolution session meetings that the Parent did attend. The LEA
witness also attended a June 27, 2024 discharge meeting organized by -, which the Parent
also attended.

The LEA witness’s recollection of the June 27 discharge meeting differed significantly from that
of the Parent. The LEA |l witness testified that one of the Student’s doctors “stated very
clearly that he did not recommend residential treatment facility.” (Tx Day 3, pp. 189-190). She
echoed the observations of Dr. X that the staff became frustrated with interruptions from the
Parent’s invitees. The LEA witness elaborated:

“There was a lot of interrupting, a lot of misleading information, a lot of
misinformation. They [the staff] couldn’t get anything out. They were trying to
redirect back to the purpose of the meeting, and the advocate kept stating the
incorrect code section. And the woman that worked at - was, like, we
would help and facilitate stepdown services and discharge planning facilitation
with the CSB, but you all will not give us a release of information to speak to the
CSB, so we are unable to do that. And the guardian ad litem was also on the
meeting and he also, towards the end, told [the Parent and the advocate] it looks
like all they need is a release of information to talk to CSB. Let’s just give it to
them. And they kind of read him the riot act [but] they do not recommend



residential treatment. That they recommend discharge home. . . . They set a
discharge date of July 6 And my understanding in talking with the guardian
ad litem earlier this week is that the [Parent] has refused to pick - up, but .
has, in all intensive [sic] purposes, been discharged.” (Tx. Day 3, pp.191-193)

LEA counsel queried this witness: “Did - ever suggest during that discharge planning that
the school division is responsible for transitioning [the Student] to a long-term healthcare facility?”
The LEA witness responded, “No. In fact, I think at one point someone — and I can’t recall who,
asked about the school and he said, this has nothing to do with education. If you want to talk about
education, you need to go through an IEP team. We’re talking about medical.” (Id. p. 194)

The LEA witness confirmed that there was never a request that the LEA deliver educational
services to the Student while . was at . (Id. pp. 195-6). I find this testimony to be credible,
particularly in light of the fact that is a SOP and contracts with another school division
to deliver educational services to the children in the facility.

The LEA witness confirmed recent receipt of documentation from the guardian ad litem that
suggests - attempted, without success, to conduct a psychological-educational evaluation
of the Student. (Id. p. 272)

The LEA maintains that the Parent has never provided consent for it to exchange information or
communicate with - Testimony elicited from the Parent’s former attorney, and admissions
made by the advocate, suggest that the Parent’s consent was limited and conditioned upon the
Parent “being present” for communications between the LEA and the SOP. (Id. p. 275). The LEA
denies receipt of even this limited and conditional consent. I find the record to be devoid of
evidence to establish that the Parent authorized - and the LEA to communicate and
collaborate with each another in a meaningful way.

The LEA witness denied ever excluding Dr. X from any IEP Meeting (Tx. Day 3, p. 186) , which
testimony was corroborated by Dr. X himself. On this basis, I cannot find the LEA has ever
excluded Dr. X from an IEP Team meeting. The witness admitted that the LEA did not consult
with Dr. X after October 1, 2023, because it was not aware until after reviewing the Parent’s April
29 filing that he continued to treat the Student during the 2023-2024 academic year.

To its credit, the LEA concedes the need to convene an IEP Team meeting to amend the Student’s
IEP before the LEA resumes delivery of educational services. The LEA’s expert witness identified
what she believed were all the “ideal” participants that I would agree one would reasonably
anticipate necessary to provide meaningful information for the Team to develop an appropriate
IEP. Furthermore, the LEA witness testified (in her expert opinion) that it would be useful for the
IEP to have reference to a current social history and psychoeducational evaluation. Furthermore,
the LEA witness testified in detail about her understanding of the LEA’s responsibility for
providing the Student FAPE. (Id. Pp. 362-366).

The witnesses uniformly described the Parent as cooperative and collaborative. During my
questioning of the Parent, I found them forthcoming and credible. And although they were at times
anxious and upset, they were up front about the emotional toll the Student’s situation has wrought



on the family and that they struggle to digest and process all the conflicting information received
from the myriad of individuals and entities involved in the Student’s life. To be clear, to the extent
that [ have made factual findings that contradict the Parent’s understanding of the facts or the law,
I do not accuse her of giving false testimony. I attribute any inaccuracies in her testimony to honest
error and genuine (mis)reliance on misinformation supplied by others.

I find the Parent’s Advocate presents the greatest hurdle impeding productive collaboration
between persons and entities involved in service delivery to the Student. The Advocate’s
zealousness manifests itself in behavior that is counter-productive to the realization of their goals.
Dr. X corroborated the LEA’s characterization of how the - discharge meeting “devolved”
because of interruptions and accusations coming from “the family.” The LEA witness placed
responsibility on the Advocate. The described behavior is consistent with what transpired in the
last hearing and in this hearing, and what the IEP Team has experienced. I find the Advocate’s
behavior is not without precedent. Notably, a federal court has called out the Advocate for this
same behavior, describing her “scorched earth strategy” to be reprehensible and “harmful to the
parents and, more importantly, the child.” Henrico Cty. Sch. Bd. V. Matthews, 2019 U.S. Dist.
LEXIS 17135 (E.D.Va., Richmond, October 2, 2019) (in which the court sanctioned the Advocate
for giving false testimony). The court found that the Advocate’s filing of seven due process
complaints against the School Board “that all essentially made the same claims” constituted
“vexatious conduct,” and lamented the fact that Virginia permits lay advocates to represent parents
in due process hearings with no regulatory control over their licensing, qualifications, and
discipline. I share that court’s frustrations without enjoying its authority to impose meaningful
sanctions.

LEGAL ANALYSIS AND DISCUSSION

The United States Supreme Court has ruled that a hearing officer cannot order relief of any kind
to enforce a student’s substantive right to a free appropriate public education (“FAPE”) without
first finding a denial thereof. Fry v. Napolean Cmty. Sch., 580 U.S. 154, 167 (2017). “FAPE denial
is the sine qua non.” 1d.

The IDEA requires each state to make a FAPE available to all children with disabilities between
the ages of 3 and 21 who live within its borders. The IDEA is silent, however, as to what school
division or agency within the state is responsible for providing a student FAPE. That is a matter of
state law, and typically the “residence” of the student is the factor that determines who has the
obligation to ensure FAPE. In most cases, the residency determination is clear-cut. But as this case
demonstrates, sometimes it is not.

LEA RESIDENCY vs. SOP RESIDENCY

Virginia Code sections 22.1-3 and 22.1-7 apply to the residency question. Va. Code §22.1-3
defines the circumstances pursuant to which a person of school age shall be deemed to reside
within the school division. A student is deemed to reside in a school division if s/he is living with
a parent who actually resides within the school division.



But in this case, Va. Code §22.1-7 , subsections A and F are also applicable, and provide that:

§ 22.1-7. Responsibility of each state board, agency, and institution having
children in residence or in custody.

A. Each state board, state agency, and state institution having children in residence
or in custody shall have responsibility for providing for the education and training
to such children which is at least comparable to that which would be provided to
such children in the public school system. Such board, agency, or institution may
provide such education and training either directly with its own facilities and
personnel in cooperation with the Board of Education or under contract with a school
division or any other public or private nonreligious school, agency, or institution.

F. Any person of school age who is admitted pursuant to § 16.1-338, 16.1-339, or
16.1-340.1 or in accordance with an order of involuntary commitment entered
pursuant to §§ 16.1-341 through 16.1-345 to a state facility for children and
adolescents operated by the Department of Behavioral Health and Developmental
Services shall, upon admission, be permitted to participate in any education program
offered in the facility that is administered by the Department of Education,
regardless of his enrollment status. Information required to enroll such person in any
such education program may be disclosed in accordance with state and federal law.
Nothing in this subsection shall be construed to require enrollment in an education
program if such person has been excused from attendance at school pursuant to
subdivision B 1 of § 22.1-254.

It is likewise crucial to note that the Regulations Governing Special Education Programs for
Children with Disabilities in Virginia (“Virginia Regulations”) distinguish between a “local school
division” and a “state-operated program.” 8 VAC 20-81-30 is titled “Responsibility of local school
divisions and state-operated programs” and provides in its entirety (my emphasis added to
subsection H.2):

A. The requirements set forth in this chapter are applicable to local school
divisions and state-operated programs providing education and related services for
children with disabilities and are developed in accordance with state and federal
laws and regulations.

B. Each local school division shall ensure that all children with disabilities aged
two to 21, inclusive, residing in that school division have a right to a free
appropriate public education. (§ 22.1-214 of the Code of Virginia; 34 CFR 300.2,
34 CFR 300.101, 34 CFR 300.124 and 34 CFR 300.209)

The children include:

1. Children with disabilities who are migrant;
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2. Children with disabilities who are homeless, in accordance with the
provisions of the McKinney-Vento Homeless Assistance Act (42 USC § 11431
et seq.);

3. Children with disabilities who are in need of special education and related
services, even though the child has not failed or been retained in a course or
grade, and is advancing from grade to grade;

4. Children with disabilities who are served in a public nonprofit charter
school;

5. Children with disabilities who have been suspended or expelled from school;

6. Children with disabilities who are incarcerated for 10 or more days in a
regional or local jail in its jurisdiction, with the exception of those additional
provisions identified in §VAC20-81-110 I;

7. Children with disabilities who are residents of the school division and who
are on house arrest, as ordered by a court of competent jurisdiction;

8. Children with disabilities who are in foster care and residents of Virginia;
9. Children with disabilities who are placed for noneducational reasons;

10. Children with disabilities regardless of citizenship or immigration status;
and

11. Children with disabilities who do not reside within its jurisdiction but
reside in the Commonwealth and are enrolled in a full-time virtual school
program provided by the school division, in accordance with regulations of the
Board of Education. A school division that is required to provide a free
appropriate public education, including special education, for a nonresident
student who is enrolled in its full-time virtual school program pursuant to this
section shall be entitled to any federal and state funds applicable to the
education of such student. In the case of a student who is a resident of the
Commonwealth but does not reside in the school division in which he is
enrolled in a full-time virtual school program, the school division in which the
student resides shall be released from the obligation to provide a free
appropriate public education, including special education, for such student.

C. Every child with a disability is deemed to reside in a school division when:
(§ 22.1-3 of the Code of Virginia)

1. The child is living with a biological parent whose parental rights have not
been terminated.

2. The child is living with an adoptive parent.

3. The child is living with an individual:
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a. Other than the custodial parent but who is defined as a parent in § 22.1-
1 of the Code of Virginia, not solely for school purposes; and

b. Pursuant to a special power of attorney executed under 10 USC § 1044b
by the custodial parent while such custodial parent is deployed outside the
United States as a member of the Virginia National Guard or as a member
of the United States Armed Forces.

4. The parent(s) of the child is deceased and the child is living with a person in
loco parentis who resides within the school division.

5. The parents of the child are unable to care for - and . is living, not solely
for school purposes, with another person who resides in the school division and
is either:

a. The court-appointed guardian, or has legal custody; or

b. Acting in loco parentis pursuant to placement of the child by a person or
entity authorized to do so under § 63.2-900 of the Code of Virginia.

6. The child is living in the school division not solely for school purposes, as
an emancipated minor pursuant to the provisions of the § 16.1-334 of the Code
of Virginia.

7. The child is living in the school division not solely for school purposes, as a
validly married minor who has not pursued emancipation under § 16.1-333 of
the Code of Virginia but who asserts implied emancipation based on the
minor's marriage record.

8. The child is in foster care and a resident of Virginia, but not a resident of the
school division, under the following conditions: (§ 22.1-215 of the Code of
Virginia)
a. The child has been placed in foster care or other custodial care within
the geographical boundaries of the school division, placed by a Virginia
agency, whether state or local, that is authorized by the Code of Virginia
to place children; or

b. The child has been placed, not solely for school purposes, in a child-
caring institution or group home licensed under the provisions of Chapter
17 (§ 63.2-1700 et seq.) of Title 63.2 of the Code of Virginia that is
located within the geographical boundaries of the school division.

9. The child is in foster care and a resident of Virginia, and a resident of the
school division, under the provisions of subdivision 8 of this subsection.

D. If a child with a disability is living with the parent in the residence of the local
school division, the local school division is responsible for ensuring that the child
receives a free appropriate public education even if the enrollment requirements
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for the child are not completed within a reasonable period of the parents' request to
enroll the child. (34 CFR 300.101)

E. Requirements for children with disabilities who are placed for noneducational
reasons:

1. The local school division that is part of the Comprehensive Services Act
team that places the child in a private residential placement for noneducational
reasons shall ensure that the child's IEP team develops an IEP appropriate for
the child's needs while the child is in the residential placement.

2. If a child in foster care is placed in a local school division of nonresidence
and the IEP team of the local school division of nonresidence where the child
is placed determines that the child needs to be placed in a private day or
residential special education facility for educational reasons, the responsibility
for a free appropriate public education transfers to the local school division
where the Virginia placing agency is located and is a participant in the
community policy and management team of that local school division that has
responsibility for the child under the Comprehensive Services Act. (Chapter 52
(§ 2.2-5200 et seq.) of Title 2.2 of the Code of Virginia)

3. If placed in a nursing facility, a long stay hospital, or an intermediate care
facility for people with intellectual disabilities under funding from the Virginia
Department of Medical Assistance Services, the child is a resident of the
division where the parent(s) resides.

4. If placed in a group home by a community services board, a court service
unit, or a court of competent jurisdiction, the child is a resident of the division
where the parent(s) resides.

5. If the child is aged 18 or older and placed in a nursing facility, a long stay
hospital, or an intermediate care facility for people with intellectual disabilities
under funding from the Virginia Department of Medical Assistance Services,
and who has been declared legally incompetent or legally incapacitated by a
court of competent jurisdiction and for whom the court has appointed a
guardian to make decisions, the adult child is a resident of the division where
the guardian resides.

6. If the child is aged 18 or older and placed in a group home by a community
services board and has been declared legally incompetent or legally
incapacitated by a court of competent jurisdiction and for whom the court has
appointed a guardian to make decisions, the adult child is a resident of the
division where the guardian resides.

7. If the child is aged 18 or older, who has not been declared legally
incompetent or legally incapacitated by a court of competent jurisdiction and
for whom the court has not appointed a guardian to make decisions, the adult
child's residence is the fixed home to which the adult child will return
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following the child's return from a facility and at which the adult child intends
to stay. No adult child shall have more than one residence at a time.

8. If the child is aged 18 or older, who has been declared legally incompetent

or legally incapacitated by a court of competent jurisdiction and for whom the
court has appointed a guardian to make decisions, the adult child is a resident

of the division where the guardian resides.

9. If placed in a sponsored residential home, licensed in accordance
with 12VAC35-105, the child is a resident of the division where the parent(s)
resides.

F. If there is a dispute between local school divisions regarding the parent's or legal
guardian's residence, the local school division of the parent's or legal guardian's
last known place of residence is responsible until such dispute is resolved or the
parent's or legal guardian's residence is established in another local school division.

G. If there is dispute between the parent or legal guardian of a child with a
disability and the local school division regarding residency, the local school
division of where the child is last enrolled remains responsible for providing the
child with a free appropriate public education until resolution of the dispute.

H. Each state-operated program shall ensure that the requirements in this
chapter are applied to children with disabilities, aged two to 21, inclusive, in
that institution. (§ 22.1-7 of the Code of Virginia)

1. For children with disabilities who are placed in a state-operated program as a
long-term placement, the local educational agency of the parent's residence
remains responsible for ensuring that the child receives a free appropriate
public education.

2. The state-operated program shall ensure that the local educational
agency of the parent's residence is advised of the child's admission, status,
and meetings associated with the child receiving a free appropriate public
education.

L. Children with disabilities who are not residents of Virginia but are living
temporarily with adults who do not otherwise meet the definition of parent(s)
residing within a school division may, in the discretion of the local school board's
policies and procedures, be admitted to the public schools of the school division
for special education and related services. Tuition charges associated with this
admittance are subject to the provisions of § 22.1-5 of the Code of Virginia.

dsksdskrkk [end of citation]
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I find that neither Party has raised any “dispute” about the Student’s residency in order to trigger
the applicability of subsections F or G of 8§ VAC 20-81-30.

I also find that subsection E does not apply because although the Student has been placed for
noneducational reasons, he has resided on several occasions in a “state-operated program” in a
public mental health hospital. There is no evidence in the record to support any findings that:
pursuant to sub-sub section (1) the Student has ever been placed in a residential facility that is
“private”; (2) the Student is in foster care; (3) the Student has been placed in a nursing facility, a
long stay hospital, or an intermediate care facility for people with intellectual disabilities; (4) in a
group home; (5) — (8) the Student is aged 18 or older; (9) the Student was placed in a sponsored
residential home.

Subsection H.2 (highlighted in bold, above, for emphasis) clearly applies. H.1 does not appl
because the Student has never been placed in a state-operated program (U, -C, or ﬂ),
“as a long-term placement.” As a matter of statutory construction, the fact that responsibility for
the provision of FAPE remains with the LEA of the parent’s residence in cases of long-term
placement means that H.2 must be interpreted to assign/transfer FAPE responsibilities to SOP’s in
all other cases. To paraphrase, and to be clear, I find that in cases of short-term placement, the
local school division of residence is relieved of its FAPE obligations while the student resides in
a SOP facility. Ifind that the plain meaning of the statute and regulations suggests that “residency”
commences as soon as the child is physically “in” that type of institution/facility.

FAPE OBLIGATION FOLLOWS RESIDENCY

A plain reading of the statutory authority and Virginia Regulations, and use of terms like
“transfer”, also leads me to conclude that a student cannot concurrently reside in both a school
division and a SOP for purposes of FAPE.

My conclusion that FAPE obligations are transferred from a student’s “home” school division to
the SOP of residency is supported by a plain reading of the VDOE’s “State Operated Programs
Administrative Manual” for 2024-2025 (available on the VDOE website). It sets forth theunique
qualities and responsibilities of SOPs and their mission to provide FAPE to students residing
within those facilities. Virginia Code § 22.1-7 addresses the educational responsibility for children
in residence at a SOP: “Each state board, agency, and institution having children in residence or in
custody shall provide education and training to such children which are at least comparable to that
which would be provided to such children in the public school system.” Accordingly, by statute
and by regulation, there is a clear distinction between a “school division” and a “state- operated
program” when it comes to FAPE obligations.’

The Administrative Manual referenced above further elaborates on the “Functions of Agencies.”
Section II.D of the Manual provides in relevant part (emphasis added with bolding and
underlining):

7 Further, Va. Code §22.1-214 “Board to prepare special education program for children with disabilities”
distinguishes between “school divisions” and “other public agencies.” A SOP is an “other public agency” and not a
“school division.”

D. State Operated Programs (SOP)



1. Vision and Mission —
Vision: State Operated Programs is a collaborative community that empowers each
child academically, socially, and emotionally.
Mission: A highly effective group of educators will provide safe, innovative, and
individualized instruction to a unique group of students to encourage, support, inspire,
and prepare them as confident, successful, global citizens.

2. Educational Objectives —
The fundamental goal of public schools across the Commonwealth is to enable each
student, to the full extent of his/her abilities, to develop and apply the skills that are
necessary for success in school, preparation for life, and reaching his/her full potential. In
keeping with the 2020 Standards of Quality articulated by the VBOE, the Standards of
Learning form the core of State Operated Programs educational programming.

3. Achievement and Assessment of Objectives —
Ongoing contacts with home-school personnel assist SOP staff in the planning and
implementation of instruction in specific academic areas such that, to the extent of a
student’s abilities, skill acquisition is coordinated with that of the student’s peer group and
aligned with the appropriate SOL instruction. The SOP personnel may make
accommodations or modifications in instruction as necessary to meet the needs of
individual students. Assessment strategies may include written tests, reports, teacher
observations, checklists, project-based learning, and/or other appropriate assessment tools.
In addition, students enrolled in a SOP participate in the Virginia Alternate Assessment
Program (VAAP) as appropriate. The performance of individual students on these
assessments measures their academic achievement and functional performance and serves
as indicators of achievement of program objectives.

An organized program of professional development also contributes to the achievement of
educational objectives. New requirements and procedures that impact program
effectiveness are addressed through various offerings, including training to increase the
proficiency of SOP staff in the administration and interpretation of standardized tests;
training to enhance the knowledge, skills abilities, and performance of SOP staff, i.e.,
presentations on current content and teaching practices in core curriculum areas; and
programs focused on the acquisition and dissemination of significant knowledge gained
through educational research and other sources.

4. Program Description —
Criteria for admission to and discharge from facilities are not established by
educational authority nor are such facilities instituted for elementary and secondary
purposes. Youth are admitted to these facilities for various lengths of time and with
various instructional needs and abilities. The instructional program for each student
will be tailored to fit his/her individual needs. Education staff assigned to State
Operated Programs will work collaboratively with local school authorities of each
student’s home school division in an effort to support an effective educational
transition. The SOP staff will provide a comparable education to the extent possible
within the facility. Credits and diplomas are awarded by the school division of legal



residence.

5. Provision of Services —
The State Operated Programs provide a full educational opportunity goal to
children with disabilities from two through 21 and for general education students
in grades K-12. For a specific provision of services exception, refer to Appendix I.

a. Preschool — Daily individual and/or group preschool sessions are provided for
children two years through kindergarten age who have been identified as a
student with a disability and are receiving special education services in their
school division. These programs focus on the major areas of child
development: language/communication skills, fine and gross motor skills, self-
help skills, and cognitive and social development.

b. School Age — Education services that are comparable to public school students
are offered to school aged students in SOP academic programs.

c. Post-secondary — Post-secondary services are offered in State Operated Programs
based on need, facility size and policies, and educational staffing.

d. Home-School Communication — Ongoing contact with the home school must be
initiated and maintained in order to determine the appropriate grade level for
instruction; obtain additional assignments, if needed; keep the child on track with
peers; and ascertain the child's progress in relation to his/her peers. The State
Operated Programs shall issue report cards to the parent or guardian on the same
schedule as the employing school division.

e. Transfer Summaries are sent to the receiving local educational agency (LEA)
within two business days after the student’s release from the facility unless there
are extenuating circumstances.

f. Instruction



i. Enrolled students are assigned a school schedule that closely follows the
one the student was assigned from the home school division.

ii. For a student identified as needing special education and related services,
the appropriate SOP staff requests the home school individualized education
program (IEP). Upon receipt of the IEP, the education leader or designee is
notified so that a meeting can be scheduled to review, modify (as deemed
appropriate by the IEP Team), and facilitate the implementation of the
student’s IEP in a timely manner.

il. When appropriate, the teacher discusses the instructional program with the
student and encourages student participation in program planning.

iv. Programs for remediation of academic problems are designed when
necessary.
V. When appropriate, computer-based instruction will be used for students

taking advanced level courses; otherwise, curriculum options are
comparable to those provided in public schools.

g. Long-term Placement at Children’s Hospital of Richmond at
XX XxxxxxxxxxxxxxxxxxxxxxUniversity (XXU) — This term refers to an
admission whereby children are placed long-term in a SOP for non-educational
reasons. For these children, the individual child’s LEA of residence continues to
be responsible for the provision of FAPE in the least restrictive environment
(LRE) according to 8VAC20-81-30. The SOP is required to notify the appropriate
LEA of the admission and status of long-term students as well as any meetings
associated with the child. (Refer to Appendix I)

FdAxdckEkx* [end of citation]

Notably, under section IV.A of the Manual, titled “General Student Related Policies,” “Upon a
student’s enrollment, it is the responsibility of the SOP staff to contact appropriate home-school
personnel to request information about the student’s academic program When the student is
released/discharged from the facility, correspondence is sent to the appropriate “receiving” LEA
personnel and the students parent or guardian. The release/discharge correspondence provides data
regarding attendance, grades, and other pertinent school-related information.”

Under section V of the Manual, “Record Keeping and Confidentiality of Information”, subsection
B makes clear that SOPs must comply with the Family Education Right to Privacy Act (“FERPA”)



in the maintenance of the educational record of student facility residents®, and afford parents the
same rights of access and inspection as is required of school divisions.

Taken in the entirety, VDOE has clearly articulated how, upon admission to an “SOP” facility, the
FAPE obligation transfers to that SOP, what the obligations of the SOP are during the student’s
residency at the facility, as well as the obligations of the SOP upon the student’s discharge from
the facility.

The clear transfer of responsibility for FAPE makes perfect sense, as highlighted by the seemingly
incurable dilemma faced by the LEA in this case: the Student basically disappeared into the state
mental health system. And, when no SOP reached out to the LEA (to request information, to
collaborate, or even to provide notice of the Student’s admission), how was the LEA supposed to
effectuate any evaluation of the Student or otherwise determine ﬁ educational or medical needs
when that information is subject to and closely guarded by health privacy laws? The impetus must
originate from the hospital as authorized by law because there is no authority for this (or any)
school division to take responsibility for educating the Student when they are a resident of a public
mental health hospital subject to a short-term medical admission. As noted by the manual (my
emphasis added),

“Criteria for admission to and discharge from facilities are not established by
educational authority nor are such facilities instituted for elementary and
secondary purposes. Youth are admitted to these facilities for various lengths
of time and with various instructional needs and abilities. The instructional
program for each student will be tailored to fit his/her individual needs.
Education staff assigned to State Operated Programs will work collaboratively
with local school authorities of each student’s home school division in aneffort
to support an effective educational transition. The SOP staff will provide a
comparable education to the extent possible within the facility.”

I adopt this guidance and find as a matter of law that neither a special education hearing officer
nor an LEA is authorized to establish or influence SOP admission or discharge criteria. By
extension, I find as a matter of law that neither a special education hearing officer nor an LEA is
authorized to direct, order, or otherwise effectuate a Student’s admission to or discharge from a
SOP facility. I observe that this finding is consistent with the LEA’s understanding of its role in
the Student’s admission or discharge from a medical facility.

There is nothing that dictates what a SOP’s collaboration with an LEA must look like. The SOP
clearly is afforded complete discretion to determine what the instructional program for each
student will look like based on “his/her individual needs.” That the education provided by a SOP
must only be “comparable” “to the extent possible within the facility” is telling. But what role does
the Student’s home school division play other than to respond to the opportunity to “collaborate”
afforded to it by the SOP? A lay translation is, effectively: “Don’t call us, we’llcall you.”

81 deny the Parent’s various motions that I order the LEA to place the Student’s - records into the Student’s
educational record because - currently has its own FERPA obligations to the Student.



I find the Student’s first residency in a SOP began on or about the first week of October, 2023,
approximately one week into the relevant time frame of this case. The Psychiatric Unit at the
Children’s Hospital at _-University is part of the Richmond
Children’s Hospital and thus a SOP as a matter of law. CC is also a SOP as a matter of law.
Thus, I conclude that the first time period relevant to this proceeding in which the Student was a
resident of the LEA extends only from October 1, 2023 — October 7, 2023.

I have diligently researched the transfer dynamic between school divisions and SOPs, and I can
find nothing out there that coins any meaningful term to describe the transfer of FAPE
responsibilities between school divisions and SOPs. Accordingly, if only for purposes of this
decision, I am going to coin the term “FAPE baton.”

By law, the FAPE baton passed from the LEA to -U on or about October 7, 2023, in conjunction
with the Student’s admission to that facility. When the Student was transferred to CC, the
FAPE baton passed to it. -CC discharged the Student on October 17, 2023. According to the
record in this case, JCC never contacted the LEA to advise it of the discharge or provide any
“pertinent school-related information” or transfer summary. Accordingly, upon the Student’s
discharge, it appears -CC did not pass the FAPE baton back to the LEA in the manner required
of it by law.

Although the Student was at home from October 17, 2023 until - readmissions to -U and
-CC in March of 2024, the record reflects no communication of the discharge from any SOP, or
from the Parent, to the LEA. In fact, the Parent testified that they notified the LEA every time the
Student was admitted to a new facility, but they did not testify that they gave the LEA notice about
the Student’s discharge.

Since the Student’s admission to - on April 17, 2024, that facility has for certain been
holding the Student’s FAPE baton. But the Student has not resided in the Parent’s home since a
date uncertain in March, 2024, when he was first re-admitted to U (and then transferred to
-CC, et al, and then ultimately committed by court order to ). But because the Student
resided with the Parent from the periods October 1 — 7, 2023, and October 17, 2023 — March, 2024,
I'will address the denial of FAPE allegation for those time periods.

WHETHER THE LEA’S FAILURE TO DELIVER SERVICES TO THE STUDENT WHILE
RESIDING WITH THE PARENT WAS A DENIAL OF FAPE

There is no dispute that the Student did not receive any educational services from the LEA during
the entirety of the 2023-2024 academic year, and specifically during the period of the first week
of October, 2023, and from mid-October to March when he again resided in the Parent’s home
upon discharge from a SOP. While the Student not receiving any educational services for an entire
academic year is alarming, it is not a basis for finding the LEA strictly liable for a denial of FAPE.

To be clear, I find that the LEA did not deny the Student FAPE while he was a resident of a SOP
(October 7 — 17, 2023 and March, 2024 — July 19, 2024). There can be no denial of FAPE absent



Student upon admission to, and for the duration of - residency at, a SOP (in this case
-U, CC, and ). The LEA had no obligation to deliver services to the Student in any
SOP, so the fact that it did not do so does not constitute a denial of FAPE.

a legal duty to irovide FAPE, and the LEA was relieved of its obligation to provide FAPE to the

As for the periods he resided with the Parent, there were no medical homebound certifications
admitted into the record corresponding to these times. Dr. X’s testimony reflects that he could not
recall with any specificity when or if he completed home bound certifications corresponding to
these times, and the LEA testified that it received none. There are no certifications covering these
time periods in the record. I find the LEA did not deny the Student FAPE because it was not
afforded the opportunity to deliver services to the Student or otherwise implement the IEP because
the Parent refused to allow the Student to attend school and simultaneously failed to provide the
LEA necessary authorization to deliver services to the Student in their home.

Furthermore, there is no evidence in the record to establish that at any time when the Student was
a resident of the LEA (while living in the Parent’s home) that he was medically “fit” to receive, or
benefit from, educational services. While the Parent and Dr. X testified generally about providing
the LEA with Homebound Certifications, the record contains no corroboration of their existence
or delivery within either of these time periods (October 1 — 7, 2023, or October 17,2023 to March,
2024). Homebound certifications would certainly be proof of the Student’s state of learning
readiness, but I observe the record is devoid of any evidence that the Student was healthy enough
to receive educational services. In fact, in defense to an allegation of truancy, the Parent’s defense
appears to be that the Student was critically ill.

THE LEA’S REFUSAL TO COMPLY WITH THE PARENTAL DEMAND FOR AN IEP
AMENDMENT TO DESIGNATE “RESIDENTIAL PLACEMENT”

The Parent alleges the LEA denied the Student FAPE by refusing to amend the Student’s IEP to
reflect a residential placement. That was the Parent’s allegation in the last due process hearing,
and it is clear that the Parent intends that allegation to be ongoing, asserting that “residential
placement” was at all times the appropriate placement. Thus, I will address the merit of the demand
at all points from October 1, 2023 through the last day of the hearing, July 19, 2024 (at which time
the record reflects the Student was still admitted to ).

As I noted in my decision in the last case, the evidence suggested that the Parent was seeking a
residential placement for medical reasons and that neither the LEA nor I could effectuate a medical
admission. The evidence in the last case also suggested that the Parent’s experts (who likewise
testified in this hearing) believed that the Student required a medical placement and not an
educational one. The evidence presented to me in this case was basically the same. The Parent’s
neuro-psychology expert testified that the Student currently requires a placement for reasons that
are “100%” not educational.

The Parent has relied on the opinion and recommendations of their medical expert since before the
last due process hearing. To the extent they argue that his position has “always” been that the



Student requires a long term residential placement, I find the record only contains evidence that
he opines the residential placement is necessary for medical, and not educational, reasons.

I find the nature of the Parent’s demand has always been for a residential placement for non
educational reasons, and I simply do not have the authority to order that. Accordingly, I find in
favor of the LEA on the Parent’s allegation the LEA denied the Student FAPE by failing to place
- residentially during the periods of time from October 1, 2023 until April 17, 2024, while
residing with the Parent.

I also find that there was no denial of FAPE as a result of the LEA’s failure to amend the Student’s
IEP to reflect “residential” placement for two reasons: first, the Student was never actually placed
“residentially,” so the amendment demanded by the Parent would not have been at any point
(currently or historically) accurate; second, since I find no error in the LEA’s refusal to make a
residential placement for educational reasons (in the face of uncontroverted evidence that the
Parent’s proffered justification for the placement was for purely non educational reasons), I cannot
fault it for refusing to make a prospective change to the IEP that was contradicted by the evidence
available to it. To be clear, I find the Parent’s evidence has consistently and overwhelmingly been
that the Student requires a medical admission and/or “residential” placement for non educational
reasons.

Furthermore, I reiterate my finding that at all times when the Student has been admitted to a SOP
facility, the LEA did not deny the Student FAPE because it had no legal obligation to provide
FAPE.

My inability to conclude that the LEA denied the Student FAPE by failing to amend the IEP is
also based on the absence of evidence that it received any reasonable information that would trigger
its obligation to do so. As noted herein, not only did the SOP fail to give the LEA proper notice of
the Student’s discharge, but the Parent did not attempt to re-enroll the Student in the LEA, send
- to school, properly request homebound services, nor request and consent to any evaluations.

Ak [end of findings]
Conclusory Impressions

Given the sensitive and urgent nature of the Student’s situation, the acrimony between the parties,
the multitude of persons and entities involved in the Student’s case, and what appears to be
universal confusion about various entities’ legal obligations to the Student, I will conclude with
the following observations by way of dicta. 1 believe that it is in the Student’s best interest forme
to assist the GAL, -, and the court that committed the Student to -, by sharing my
impressions of the case.

I will reiterate my conclusion that the LEA has no authority over the conditions of the Student’s
discharge from . That facility alone can determine and apply the criteria for the Student’s
discharge. Any suggestion that a special education hearing officer, the VDOE, or the LEA can
influence that process, or that the discharge and placement process depends on information



contained in an IEP document, is flatly incorrect as a matter of law. Any persons adopting such a
position should be advised of its legal fallacy.

- may or may not discharge the Student to a placement that will result in the FAPE baton
being passed back to the LEA. But - is legally obligated to communicate with both the
LEA and the “appropriate” “receiving” school division personnel upon the Student’s discharge
from its facility, and I cannot speculate about the identity of that receiving entity at this time — no
one can, because that cannot be determined until a discharge decision is made.

Nothing stated herein shall be construed to suggest the LEA will be relieved of any future FAPE
obligations it may have to the Student upon discharge from -

However, given the possibility that - may discharge the Student home, it is not
unreasonable for the Parent to be concerned about a contingency plan. The Student should not be
discharged home and left to languish without services for an extended period of time. And I share
Dr. l’s concern, based on his expert opinion and the record before me, that discharge of the Student
to the Parent’s home would be madness. And, if in Dr. l’s expert opinion the Student is not safe
in the home and requires admission to a residential facility for medical reasons, it is inconceivable
to me that anyone could reasonably conclude the Student would be safe and able to make
meaningful educational progress in a less restrictive setting. Such a conclusion defies common
sense. In this regard, I agree with the general proposition that if the Student’s medical needs can
only be met in a residential setting, then - educational needs cannot reasonably be met in some
significantly less restrictive setting.

The LEA finds itself in an impossible position, but it is up to the medical providers, and in this
case also the SOP, to determine when and if discharge or transfer of the Student is medically
appropriate. Again, neither I nor the LEA is qualified, or authorized, to dictate the discharge
determination.

If the SOP requires collaboration with the LEA and receiving school division in anticipation of a
discharge or transfer of the Student from the SOP, then the SOP must initiate and facilitate that
communication and outreach. The question is not before me, so I cannot render an advisory opinion
on the matter, but I do question whether the Parent’s consent is required for these types of entities
to communicate when the law requires their collaboration.

I will not hold the LEA accountable for the SOP’s failure in this regard. It would be inequitable
for me to order the LEA to prospectively develop an IEP for the Student under the unique
circumstances of this case:

e where the Student has (1) not attended school in the LEA in over a year, and (2)
been consecutively enrolled in three separate SOPs, none of which have initiated
communication with the LEA,

e when the Parent has refused to consent to re-evaluations of the Student by the LEA

e When the LEA cannot even access the Student to evaluate -, and

e  When a SOP with the legal obligation to provide the Student FAPE has apparently
failed to evaluate -, failed to maintain - educational record, and failed to
share



pertinent educational information about the Student with both the LEA and the
Parent

Even if  was authorized to order the LEA to do anything at this time (which I find I am not because
I have not found a denial of FAPE), I would decline to do so because the testimony of the LEA’s
expert witness (who is employed by the LEA and a member of the Student’s IEP Team) aptly
demonstrated to me that she correctly and coherently understands what I agree needs to transpire
for the LEA to fulfill its responsibility to draft an appropriate IEP for the Student if it becomes
necessary for it to do so in the near future. I am by no means suggesting that I have pre-judged a
document that does not yet exist, but I am not concerned that the LEA requires my directive to
understand and employ proper protocol.

The SOP is not a party to this proceeding, so I cannot make any competent legal findings regarding
its fulfillment of its duty to provide the Student FAPE. But at the moment, I find the FAPE
obligation to the Student rests with the SOP and not the LEA. And, if the SOP discharges the
Student without the “collaboration” required by law, then it will do so at its peril.

SUMMARY OF LEGAL CONCLUSIONS AND IDENTIFICATION OF
PREVAILING PARTY

Having considered all arguments and all evidence, testimonial and documentary, I conclude the
LEA did not deny the Student FAPE. Because I have found no denial of FAPE, I deny all requested
relief.

- was not made a party to these proceedings, so although I find that ithas FAPE (and FERPA)
obligations to the Student, I am currently without jurisdiction to order it to do anything.

Accordingly, I deny all Parental requests for relief. I find in favor of the LEA and identify it as the
prevailing party on all issues.

APPEAL RIGHTS

Right of appeal. (34 CFR 300.516; § 22.1-214 D of the Code of Virginia)

1. A decision by the special education hearing officer in any hearing, including an expedited
hearing, is final and binding unless the decision is appealed by a party in a state circuit court
within 180 days of the issuance of the decision, or in a federal district court within 90 days of the
issuance of the decision. The appeal may be filed in either a state circuit court or a federal district
court without regard to the amount in controversy. The district courts of the United States have
jurisdiction over actions brought under § 1415 of the Act without regard to the amount in
controversy.


https://advance.lexis.com/document/?pdmfid=1000516&crid=7ded24c4-5207-4dbf-81b0-f100ca26045e&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-codes%2Furn%3AcontentItem%3A69T8-NJ61-JCBX-S1WH-00009-00&pdcontentcomponentid=154866&pdteaserkey=sr0&pditab=allpods&ecomp=twkmk&earg=sr0&prid=7f023981-4868-455b-a9a9-c254812aeb6b

2. On appeal, the court receives the record of the administrative proceedings, hears additional
evidence at the request of a party, bases its decision on a preponderance of evidence, and grants
the relief that the court determines to be appropriate.

3. If the special education hearing officer's decision is appealed in court, implementation of the
special education hearing officer's order is held in abeyance except in those cases where the
special education hearing officer has agreed with the child's parent(s) that a change in placement
is appropriate in accordance with subsection J of this section. In those cases, the special
education hearing officer's order shall be implemented while the case is being appealed.

4. If the special education hearing officer's decision is not implemented, a complaint may be filed
with the Virginia Department of Education for an investigation through the provisions of 8 VAC
20-81-200.

Krysia Carmel Nelson

Krysia Carmel Nelson, Hearing Officer Dated this 28" day of July, 2024

CERTIFICATE OF SERVICE

I, Krysia Carmel Nelson, do hereby certify that this 28" day of July, 2024, I e-mailed a copy of
this decision to:

Nicole Cheuk, Esq. (ncheuk@sandsanderson.com)

Jessica Berdichevsky, Esq. (jberdichevsky@sandsanderson.com)
Dr. Kandise Lucas (clucasklucas@icloud.com)

Reggie Frazier (VDOE evaluator):

ODRAS (VDOE): ODRAS@doe.virginia.gov

I hereby acknowledge the Parent’s request to receive a hard copy of this decision and certify that
a copy of this decision will be mailed, first class, postage prepaid, to the Parent at their address
of record as previously provided to me by their Advocate. A certified copy of the record in this
case will be remitted to the LEA in due course, as soon as is reasonably possible.

Krysia Carmel Nelson

Krysia Carmel Nelson, Hearing Officer Dated this 28" day of July, 2024
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