COMMONWEALTH OF VIRGINIA VIRGINIA DEPARTMENT OF EDUCATION

SPECIAL EDUCATION DUE PROCESS HEARING


	In re:
	XXXXXXXXXXXX


Due Process Hearing XXXXX XXX Public Schools
	Administrative Hearing Officer: Brooke S. Kennington, Esq.
VDOE Case No. 25-081




HEARING OFFICER DECISION

INTRODUCTION1

This matter came to be heard upon Parent’s Administrative Due Process Complaint, dated December 4, 2024 (the “Complaint”), pursuant to the Individuals with Disabilities Education Act, as amended (the “IDEA”), 20 U.S.C. § 1400, et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC 20-81-10, et seq. (the “Virginia Regulations”). Student, a XXXXXXX year old child, is a resident of XXXXX, Virginia and presently in the XXXXX grade at XXXXXXXXXXXXXXXXX School, a public day school. XXXXX XXX Public Schools is responsible for the provision of special education services to Student.


PROCEDURAL HISTORY
As specified in the December 4, 2024 Complaint, Student’s Parent requested an expedited administrative due process hearing under the IDEA. The undersigned Hearing Officer was appointed on December 10, 2024, and the initial pre-hearing conference call was timely held on December 16, 2024. During the first prehearing conference call, the parties set the hearing date and determined the issues for adjudication, as well as other matters such as filing deadlines. The parties agreed that all deadlines shall be at 11:59 p.m. on the agreed date, with the filing or exchange occurring electronically, e.g., by email.

1 [bookmark: _bookmark0]Throughout this decision, the following reference designations shall be used: for Parent’s Exhibits, “P. Ex.
<Exhibit #> at <Page #>”, for LEA Exhibits, “SD Ex. <Exhibit #> at <SD Page #>” and for the verbatim transcript of the hearing “Tr.<Page #>: <Line #>.”

The parties represented that the resolution meeting was timely held within seven calendar days from the receipt of the complaint, on December 11, 2024. One point of agreement regarding the Complaint was reached; specifically, that the LEA would commence the process of conducting a Functional Behavioral Assessment (“FBA”), part of the relief requested by Parent. However, no agreements were reached on the fundamental issue as set forth in the Complaint. Parent requested mediation, which the LEA declined.
Thus, the hearing proceeded on the following issue: Whether the December 4, 2024 Manifestation Determination Review (“MDR”) conducted by the LEA erred in its determination that (a) Student’s behavior on December 2, 2024 was not a manifestation of XXX disability; and (b) Student’s behavior on December 2, 2024 was not caused by a failure of the LEA to implement XXX IEP.

In accordance with the IDEA, the hearing was timely held on January 15, 2025, within twenty school days of the receipt of the Complaint.2 Pursuant to the Parent’s request, the hearing was open to the public, and the parties agreed for the hearing to be held in-person at the XXXXX XXX Public Schools Administrative Building, XXXXXXXXXXX Avenue, XXXXX, Virginia XXXXX. In attendance on the day of the hearing were XXXXXXXXXXXXXX, Parent, appearing pro se, XXXXXXXXXXXX, Student, Dr. XXXXXXXXXXXXX, Director of Student Services for XXXXX XXX Public Schools, Patrick Andriano, Esq. and Lori Purvis, Esq., counsel for the LEA, Brian Miller, Esq., SEA Evaluator, and the Hearing Officer. Members of the public were in attendance throughout the hearing.

Parent had listed Ms. XXXXXXXXXXXXX, a Board Certified Behavior Analyst (“BCBA”) at XXXXXXXXX School as her primary witness; however, the witness advised Parent she had an emergency and was unsure if she would be able to attend. Tr. at Page 16, Lines 11-14. Parent provided her own testimony, and at its conclusion, advised that the witness would not in fact be able to attend the hearing. Tr. at Page 87, Lines 11-13. XXXXX XXX Public Schools called on the following individuals to testify: XXXXXXXXXXX, School Psychologist, and XXXXXXXXXXX, Physical Education Teacher.
After presentation of the evidence, counsel for the LEA requested the opportunity to submit a written closing brief in lieu of closing arguments. Parent agreed, and accordingly, the Hearing Officer established January 21, 2025 as the deadline for submission. Parties timely exchanged their briefs on that day.

This decision is issued within the prescribed ten school day timeframe for expedited hearings under the IDEA, which ends on February 3, 2025.3
[bookmark: _bookmark1]
2 School was closed for winter break from December 21, 2024 through January 5, 2024. Inclement weather forced an additional unexpected closing on January 6 and January 7, 2025.

3 [bookmark: _bookmark2]The following days are “non-student” days pursuant to the LEA’s approved calendar, and thus, are not counted as “school days” under the IDEA: January 17, 2025 (Teacher Workday), January 20, 2025 (Martin Luther King Jr. Holiday), and January 31, 2025 (Parent/Teacher Conference Day).

JURISDICTION
The hearing officer has jurisdiction pursuant to the Individuals with Disabilities Education Act (the “IDEA”)4 20 U.S.C. § 1400 et seq., and its implementing regulations, 34 CFR § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20-81 et seq. (the “VA Special Education Regulations”).


ISSUES AND RELIEF SOUGHT

This hearing proceeded on the following issues, as outlined in the First Prehearing Report and Order:
Was the result of the December 4, 2024 Manifestation Determination Review
(“MDR”) in error in its determination that

(a) Student’s behavior on December 2, 2024 was not a manifestation of XXX disability; and
(b) 	Student’s behavior on December 2, 2024 was not caused by a failure of the LEA to implement XXX IEP; and

And if so, what are the remedies?
As set forth in the Complaint, Parent requested that a hearing officer order the following relief if she satisfies the burden of proof and prevails: (1) reversal of the MDR decision;
(2) removal or reduction of the days of suspension imposed; and (3) compensatory education services.


FINDINGS OF FACT5

After considering all the evidence, as well as the argument and closing briefs of Parent and counsel for the LEA, this Hearing Officer’s findings of fact are as follows:


4 [bookmark: _bookmark3]During 2004, the United States Congress reauthorized the IDEA as the Individuals with Disabilities Education Improvement Act. See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The amendments provide that the short title of the reauthorized and amended provisions remains the Individuals with Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006) (“This chapter may be cited as the ‘Individuals with Disabilities Education Act.’”).
5 [bookmark: _bookmark4]To the extent the other sections entitled, “Introduction,” “Procedural History,” “Jurisdiction,” “Issues and Relief Sought,” and “Conclusions of Law” include findings of fact, those findings are incorporated into this section.

1. Student is now XX years old and is enrolled as an XXXXX grade student at XXXXXXXXXXXXXXXXX School, a public day school located in the XXX of XXXXX, Virginia. SD Ex. 3 at 006.

2. Student was most recently found eligible for special education services pursuant to the IDEA on February 14, 2022, as a student with Other Health Impairment and Autism. Id.
3. Student’s disabilities affect XXX ability to stay on task, follow directions, and transition from preferred to non-preferred activities, as well as XXX social skills. While XX demonstrates age-appropriate communication skills, XX would rather not engage with adults when frustrated. SD Ex. 3 at 009, Tr. 103: 2-13.

4. Student also requires prompting and redirection when engaging in a challenging behavior and can become aggressive when demands are put on XXX to attend to and complete working and following through on a non- preferred activity. SD Ex. 3 at 009, Tr. 28: 10-16.
5. Prior to XXXX grade, Student had attended XXXXXXXXX XXXXXX School, a private school placement. However, XX has been working to transition to public school and during this school year has been attending art and Adaptive Physical Education (“P.E.”) classes in the public day school setting. SD Ex. 1 at 004, Tr. 43: 15-21.

6. On December 2, 2024, Student was playing basketball with others in XXX adaptive P.E. class. A peer threw a basketball, which bounced off the hoop and hit Student in the face. LEA video recording, SD Ex. 4 at 036.
7. Student initially believed that this peer hit XXX with the ball on purpose. SD Ex. 4 at 036, SD Ex. 6 at 039, Tr. 35: 1.

8. Student put XXX hands to XXX head and bent over. XX later told Parent that XX could not see, and “everything was black,” during this time. LEA video recording, Tr. 36: 11-15.

9. As the peer went to retrieve the basketball, Student straightened up, walked toward the peer and punched XXX in the face. The peer was knocked to the ground by the force of the hit. LEA video recording, SD Ex. 7 at 042.
10. 	Student was extremely agitated and cursing. XX was taken to the office by staff members, where XX was given some water and waited to see the school nurse. SD Ex. 4 at 036.

11. While in the office, Student was asked about what happened and reviewed the school’s video recording of the incident with administrators. Student continued to yell profanity throughout this time, and threw XXX water cup to the floor. XX then threw XXX ice pack across the front office and punched the wall, causing it to crack. Administrators closed the office due to concerns for student and staff safety, and contacted Parent. Id.
12. Parent arrived, and Student continued to curse and threaten staff, making statements such as “I’ll kill him,” and “I’m going to punch him in the face.” SD Ex. 7 at 042, Tr. 89: 9-10. Parent attempted to calm Student, but Student began to bang XXX head against the wall repeatedly. Ultimately, Parent was able to calm Student enough to get XXX to exit the school building with her. LEA video recording, Tr. 90: 7-8.

13. Student received a 10-day suspension from school with a recommendation for long-term suspension due to XXX violation of the following behavioral codes of conduct: (1) Assault - Intent to Harm; (2) Refusal to Comply with Staff Requests; (3) Verbal Confrontation; (4) Throwing Objects - Potential Harm; (5) Profane/Vulgar Language and Gestures; (6) Inciting/Causing Substantial Disturbance; (7) Threat - Students; (8) Threat - Staff; (9) Vandalism/Graffiti/Damage to Property. SD Ex. 7 at 042.

14. Approximately two months before this incident, Student had been involved in another incident noted in XXX record as “Disruptive and Disrespectful Behavior.” P Ex. 13 at 1, Tr. 67: 9-13.

15. On December 4, 2024, the LEA convened the following team to conduct a Manifestation Determination Review: (i) the Parent; (ii) the Student; (iii) Dr. XXXXXXXXXXXXX, Director of Student Services; (iv) XXXXXXXXXX, Special Education Teacher; (v) XXXXXXXXXXX, School Psychologist; (vi) XXXXXXX, Principal; (vii) XXXXXXXXXXX, General Education Teacher; (viii) XXXXXXXX, Occupational Therapist; and (ix) XXXXXXXXXXXXX, Speech-Language Pathologist. SD 6 at 039.
16. During the MDR, the team considered the results of the re-evaluation and eligibility meeting conducted by the LEA on February 14, 2022; Student’s current IEP; the Incident Report; teacher observations of Student; current class performance; academic record; behavior record; attendance record; discipline history; and additional information provided by the Parent and IEP team. SD Ex. 6 at 040, SD Ex. 7 at 042-043, Tr. 108: 3-16. See also P
Ex. 1-3, Tr. 15: 22, 16: 1-3.

17. The MDR team determined that Student’s behavior was not caused by, nor did it have a direct and substantial relationship to XXX disability. SD Ex. 6 at

040, SD Ex. 7 at 043. Among other factors, the MDR team considered that Student was extremely angry at the time of the incident, XX was not engaging in a non-preferred activity, nor were demands being put on XXX at the time. SD Ex. 7 at 043.

18. The MDR team determined that Student’s behavior was not the direct result of the LEA’s failure to implement XXX IEP. After reviewing Student’s IEP, the MDR team concluded that the IEP “was being implemented with fidelity.” Id.

19. School Psychologist attended the MDR. SD Ex. 6 at 039, Tr. 106: 6-9. She has been the LEA’s School Psychologist for fourteen years and was qualified as an expert in the areas of school psychology, IDEA evaluations, and IDEA eligibility at this hearing. SD Ex. 10 at 049, Tr. 95: 10-15, Tr. 101: 1-7. She is familiar with Student and has attended special education meetings for XXX since XX was in elementary school, including IEP meetings and eligibility meetings. Tr. 101: 12-21. She concluded that Student’s behavior occurred because XX was angry, not because of XXX disabilities. Tr. 107: 3-12.

20. 	School Psychologist agreed with the team’s determination that Student’s behavior was not caused by, nor did it have a direct and substantial relationship to XXX disability. She also agreed with the team that Student’s behavior was not a direct result of the LEA’s failure to implement XXX IEP. Tr. 107: 3-5, 20-21.

21. Parent attended the MDR and disagreed with the team’s decision, as she concluded Student’s behavior was a manifestation of XXX disability that had presented itself in the past and was known to the LEA. SD Ex. 6 at 039, 041, Tr. 59: 17-18, 60: 2-4, 64: 19-22.


CONCLUSIONS OF LAW

The purpose of the IDEA is “to ensure that all children with disabilities have available to them a [free appropriate public education, or “FAPE”] that emphasizes special education and related services designed to meet their unique needs.” Bd. Of Educ. v. Rowley, 458
U.S. 176, 179-91 (1982); Hinson v. Merritt Educ. Ctr., 579 F. Supp. 2d 89, 98 (D.D.C. 2008)(citing 20 U.S.C. § 1400(1)(A)).
The IDEA requires states, as a condition of acceptance of federal financial assistance, to provide FAPE to all children with disabilities. 20 U.S. C. §1400(d), 1412(a)(1). The Commonwealth of Virginia has elected to participate in this program and requires its public schools, including the LEA here, to provide FAPE to all children with disabilities residing within its jurisdiction. Va. Code Ann., §22.1-215.

Further, the IDEA imposes specific procedural requirements governing the discipline of children with disabilities for violations of the code of conduct. See, generally, 34 C.F.R.
§300.530; 8 VAC 20-81-160. If a student with a disability is removed from their current placement for violating a code of conduct for more than ten consecutive days (i.e., a long- term removal), a change in the student’s placement has occurred. 34 C.F.R. § 300.536(a), 8 VAC 20-81-160(C). A Manifestation Determination Review (“MDR”) is required if a school division “is contemplating a removal that constitutes a change in placement for a child with a disability who has violated a code of student conduct of the local educational agency that applies to all students.” See 8 VAC 20-81-160(D)(1); see also 34 C.F.R. § 300.530(c)—(g).

The MDR is “a process to review all relevant information and the relationship between the child’s disability and the behavior subject to the disciplinary action.” See 8 VAC 20- 81-10. The LEA must convene a meeting with the parent(s) and relevant members of the IEP team to review relevant information, including the student’s IEP, and determine if the misconduct was caused by, or had a direct and substantial relationship to, the student’s disability or if the misconduct was the direct result of the LEA’s failure to implement the IEP. See 34 C.F.R. § 300.530(c)—(g); 8 VAC 20-81-160(D).  The MDR
should occur not later than ten school days after the date on which the decision to take the action is made. Id.

In this case, the LEA initiated a long-term removal of Student and timely convened the MDR meeting. Parent disputes the result of the MDR, contending that Student’s behavior on December 2, 2024 was in fact a manifestation of XXX disability. She also asserts that one member of the MDR team, the school principal, was biased due to his involvement in the incident in question, and should not have been allowed to participate.

Burden of proof

The burden of proof in a special education administrative hearing is properly placed upon the party seeking relief. Schaffer, ex rel. Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). Parent, as the party who filed the Complaint, bears the burden of proof in this matter. The party that bears the burden of proof may satisfy such burden by a preponderance of the evidence. See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (stating the hearing officer’s factual conclusions are supported by the preponderance of the record evidence.).

The burden of proof encompasses both the “‘burden of persuasion,’ i.e., which party loses if the evidence is closely balanced, and the ‘burden of production,’ i.e., which party bears the obligation to come forward with the evidence at different points in the proceeding.” Schaffer v. Weast, 546 U.S. 49, 62 (2005).

Here, Parent’s burden is to produce a preponderance of the evidence that would show the
MDR team’s determination was erroneous.

Did the MDR team err in determining Student’s behavior on December 2, 2024, was not a manifestation of XXX disability?

In this case, Parent produced a variety of records regarding Student’s disabilities, in addition to her own testimony, to support her argument that Student’s behavior was in fact a manifestation of XXX disability. See P Ex. 1-4, 21-22. Parent demonstrated a strong desire to act in the best interest of the Student and has clearly spent much time educating herself on XXX disabilities and advocating for XXX.
However, while Parent’s testimony remains highly relevant, the IDEA does not displace the traditional notion that the primary responsibility for education belongs to educators. MM v. Sch. Dist. of Greenville Cnty., 303 F.3d 523, 533 (4th Cir. 2002)(“The courts should, to the extent possible, defer to the considered rulings of the administrative officers, who also must give appropriate deference to the decisions of professional educators”). Virginia special education hearing officers “are themselves expected to ‘give appropriate deference to the decisions of professional educators.’” T.B., Jr., 897 F.3d at 572 (quoting M.M., 303 F.3d at 533 (4th Cir. 2002)). A special education hearing officer should not “’second guess’ the educational decisions of professionals with first-hand experience not only with the student in this case, but with a wide variety of other students.” T.B., Jr., 897 F.3d at 576-77 (quoting M.M., 303 F.3d at 532); see also Cty. Sch. Bd. of Henrico Cty. v. Z.P., 399 F.3d 298, 307 (4th Cir. 2005) (“[A]t all levels of an IDEA proceeding, the opinions of the professional educators are entitled to respect.”); accord, Endrew F., 580 U.S. at 404 (2017) (“courts [should not] substitute their own notions of sound educational policy for those of the school authorities which they review,” quoting, Rowley, 458 U.S. at 206). The IDEA requires “great deference to the views of the school system rather those of even the most well-meaning parent.” A.B. v. Lawson, 354 F.3d 315 (4th Cir. 2004).
In this case, Parent presented no professional educator or expert to contradict the findings of the MDR team. As the party seeking relief, Parent needed to produce a preponderance of evidence that would show the MDR team’s determination was erroneous in order to meet her burden of proof and prevail. This must be done by offering expert testimony to support one’s case. Weast v. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004) aff’d at Schaffer v. Weast, 546 U.S. 49 (2005); see also Arlington Cty. Sch. Bd. v. Smith, 230 F.Supp.2d 704, 715 (E.D. Va. 2002).
The School Psychologist, who was qualified as an expert in the areas of school psychology, IDEA evaluations, and IDEA eligibility, concluded that Student’s behavior on December 2, 2024 was not a manifestation of XXX disability. School Psychologist testified to her years of experience working with students with disabilities, as well as to her involvement in preparing and implementing Student’s IEP. Accordingly, her opinion is well-founded and is entitled to great deference. A.B. v. Lawson, 354 F.3d at 328 (“The ALJ [i.e., hearing officer] correctly recognized that while [the LEA] and [Parent’s] experts disagreed, IDEA requires great deference to the views of the school system rather than those of even the
l
most well-meaning parent.”).	This Hearing Officer may not arbitrarily substitute her own judgment for that of the professional educators and qualified expert who testified in	this	matter. Thus, while weighing the evidence, the Hearing	Officer has given deference to the opinions and expertise of the School Psychologist as a member of the MDR team and finds that the Parent has not	carried the burden		of providing by a preponderance of the evidence	 that	Student’s		behavior	was a manifestation of XXX disability.

Did the MDR team err in determining Student’s behavior on December 2, 2024, was not caused by a failure of the lea to implement XXX IEP?

The Student was engaging in XXX Adaptive Physical Education class at the time of the December 2, 2024 incident. As outlined above, the School Psychologist testified that the MDR team reviewed Student’s IEP, noting that Student’s needs pertain to XXX ability to stay on task, follow directions, transition from preferred to non-preferred activities, and attend to tasks when demands are being put on XXX. See Tr. 104: 5-14, 107: 7-12, 108: 1-
17. The MDR team concluded that Student was engaging in a preferred activity at the time of the incident and XXX IEP was correctly followed. Parent did not allege a specific failure of the LEA to implement Student’s IEP, and the Hearing Officer finds that none occurred.
To the extent that Parent argues that the MDR did not comply with the IDEA’s procedural requirements, no evidence was produced supporting that assertion. Parent asserted that one team member was biased due to XXX involvement in the December 2 incident and the subsequent action taken against Student; however, nothing prohibits an administrator’s inclusion on the team due to that fact alone, nor did any evidence demonstrate bias. The School Psychologist indicated that the MDR decision was a team decision, and one which she supported. She testified that “almost every member of the team in attendance participated, including [Student] and XXX mother” and that the team considered the documents provided by Parent regarding Student’s disability as part of its decision- making process. See Tr. 108: 10-16. The MDR team included relevant members of Student’s IEP team as mandated by 34 CFR § 300.530(e) and the team appropriately reviewed the relevant information in making its determination.

In summary, the Hearing Officer finds that the MDR was conducted consistently with the requirements of 34 CFR § 300.530(e). Parent has not met her burden to prove that the MDR determination was erroneous. As such, the LEA’s determination that the Student’s conduct was not a manifestation of XXX disability is upheld.


ORDER
Based on the Findings of Fact and Conclusions of Law, it is hereby ORDERED:

1. The LEA is the prevailing party.
2. Parent’s request for relief is denied and this matter is hereby dismissed.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. A decision by the special education hearing officer in any hearing is final and binding unless the decision is appealed by a party in a state circuit court within 180 days of the issuance of the decision, or in a federal district court within 90 days of the issuance of the decision.






[image: A close up of a signature  ][image: A close up of a signature  ]ENTER:	January 30, 2025
							
Brooke Kennington, Hearing Officer





















cc:	Persons on the Attached Distribution List, by e-mail (Attachment 1)
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Distribution List
Special Education Hearing regarding XXXXXXXXXXXX VDOE Case No. 25-081
(sent to all parties via email unless otherwise specifically indicated)


	LEA Representative: XXXXXXXXXXXX, Ph.D., Director of Student Services XXXXX XXX Public Schools Telephone: (XXX) XXX-XXXX
Email: XXXXXXXXXXXX

	Virginia Department of Education Representative:
Hallie Bereny, Esq., Coordinator Sheila Gray, Secretary
Virginia Dept. of Education, Dispute Resolution & Administrative Services 101 N. 14th Street, 20th Floor
Post Office Box 2120 Richmond, VA 23218-2120
Telephone: (804) 643-8747
E-mail: hallie.bereny@doe.virginia.gov 
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