VIRGINIA DEPARTMENT OF SPECIAL EDUCATION DISPUTE RESOLUTION AND ADMINISTRATIVE SERVICES

XXXXXXXXXXXXXXXX, a minor, by and through the Student’s Parents, MR. XXXXXXXXXXXXXXXXXXXXXXX and MRS. XXXXXXXXXXXXXXXXXXX, Petitioners,
v.	VDOE 24-136
XXXXXXXXXXXXXXX COUNTY PUBLIC SCHOOLS, Respondent.



DECISION OF HEARING OFFICER
Parent filed a Due Process Complaint (“DPC”) dated June 27, 2024 alleging the Xxxxxxxxxxxxxxx County Public School Board (“LEA”) denied Xxxxxxxxxxxxxxxx (“Student”) a Free Appropriate Public Education (“FAPE”) for the 2022-2023 and 2023-2024 school years, and requested as relief an order seeking direct payment/reimbursement to Xxxxxxxxxxxxxxxxx for the full cost of tuition and related services, as well as an order requiring the LEA to directly pay the full cost of special transportation services for the Xxxxxxxxxxxxxxxxx, compensatory services in the amount of 150 hours, and convene a new IEP Team.
An evidentiary hearing was held on August 19, 2024, August 20, 2024, August 21,
2024, August 22, 2024, August 27, 2024, and August 28, 2024. The record was reopened to provide counsel for both parties the opportunity to present additional witness testimony on September 6, 2024. Both Parent and the LEA were afforded the opportunity to offer witness testimony, cross-examine opposing witnesses, and offer documentary evidence in support of their respective positions. The parties submitted-post hearing argument.
In this hearing decision, the Hearing Officer rules in favor of Parent that the LEA failed to provide a free appropriate public education and that Parent should receive tuition reimbursement and transportation costs for Student to attend Xxxxxxxxxxxxxxxxx. The Hearing Officer denies Parent’s other requests for relief other than requiring another IEP meeting.
Legend:
LEA:	Xxxxxxxxxxxxxxx County Public
School/School Board
LEA Counsel:	John Cafferky, Esquire
Assistant Director: 	Ms. Xxxxxxxxxxxxxxxx


Mother:	Mrs. Xxxxxxxxxxxxxxxxxxx
Father:	Mr. Xxxxxxxxxxxxxxxxxxxxxxx
Parent Counsel:	Elizabeth Fuller, Esquire
Parent Advocate:	Ms. Xxxxxxxxxxxxxxxx
VDOE Evaluator:	Brian Miller, Esquire
Expert Witness for Parent:	Ms. Xxxxxxxxxxxxx
Xxxxxxxxxxxxxxxxx Head of School:	Ms. Xxxxxxxxxxxxxxxxxxx
Supervisor of Special Education:	Ms. Xxxxxxxxxxxxxxx
Xxx Grade Teacher:	Ms. Xxxxxxxxxxx
Licensed Professional Counselor:	Ms. Xxxxxxxxxxxxxxxxxxxx
School Psychologist:	Ms. Xxxxxxxxxxxxxxxx
School Psychologist xx:	Ms. Xxxxxxxxxxxxxx
Xxxxxxxxxx Principal:	Mr. Xxxxxxxxxxxx
Xxxxxxxxxx Former Principal:	Ms. Xxxxxxxxxxxxxxx
Xxxxxxxxxx Assistant Principal:	Mr. Xxxxxxxxxxxxxx
Supervisor Special Instruction:	Ms. Xxxxxxxxxxxxxx Supervisor of Specialized Instruction	Dr. Xxxxxxxxxxxxxxxxx Director of Special Education:	Ms. Xxxxxxxxxxxxxx Xxxxxxxxx Xxxxxxxxxxxx Principal:	Ms. Xxxxxxxxxxxxxxxxxx
Xxxxxx Xxxxxxxxxxxx Principal:	Ms. Xxxxxxxxxxxxxxxxxxxxx


ISSUES
1. Whether the Student received FAPE during the 2022-2023 and 2023 and 2024 school years.
2. Whether the Xxxxxxxxxxxxxxxxx is an appropriate placement for the student.
3. Whether Xxxxxxxxxxxxxxx County Schools should reimburse or directly fund the cost of Full Tuition to the Xxxxxxxxxxxxxxxxx, in addition to the costs of related services, as needed.

4. Whether the parent should receive direct payment/prospective funding of special education transportation and/or other appropriate transportation.
5. Whether the student should receive 150 hours of compensatory service.
6. Whether the new IEP meeting should be held.

FINDINGS OF FACT
Xxxxxxxxxxxxxxxx (“Student”) was born on Xxxxxxxxxxxxxxx and resides in Xxxxxxxxxxxxx Virginia with xxx parents, Mrs. Xxxxxxxxxxxxxxxxxxx (“Mother” or Parent”) and Mr. Xxxxxxxxxxxxxxxxxxxxxxx (“Father”). Xxxxxxxxxxxxxxxx is a rising xxxxxx grader in Xxxxxxxxxxxxxxx County Schools. Student has been diagnosed with: Autism spectrum, generalized anxiety disorder, separation anxiety disorder, provisional ADHD, and developmental coordination development. Student is also gifted – making xxx a “twice exceptional” student.
Autism. 8 VAC 20-81-10 states:
Autism” means a developmental disability significantly affecting verbal and nonverbal communication and social interaction, generally evident before age three, that adversely affects a child’s educational performance. Other characteristics often associated with autism are engagement in repetitive activities and stereotyped movements, resistance to environmental change or change in daily routines, and unusual responses to sensory experiences. Autism does not apply if a child’s educational performance is adversely affected primarily because the child has an emotional disturbance. A child who manifests the characteristics of autism after age three could be identified as having autism if the criteria in this definition are satisfied. (34 CFR 300.8(c)(1))
Xxxxxxxxxxxxxxxxx’s Head of School testified:
Autism is characterized by an inability to understand social cues and to understand the behavior of those around you. So for these students, they are in a class let’s say, and they are constantly getting corrected or chastised, because they can’t figure out how. They are missing a lot of the warning signals and social cues, and they are feeling a lot of shame. So that type of space just doesn’t feel safe for them in a way that they can relax. We often see this, because behaviors will get worse at homes. So they might use all their regulation during the day, and then they go home, and they are totally exhausted, and, you know, have a full kind of mental breakdown, and that’s a sign that during the day they are being overtasked.1


[bookmark: _bookmark0]1 Transcript pages 841-842.

School Refusal. School refusal is a condition where a child has difficulty attending or remaining in school for an entire day. It is also known as school avoidance, school phobia, or anxiety-related absence.
Only a small percentage of students refuse to go to school. It is abnormal behavior for a child to refuse to enter a building. School refusal does not happen “out of nowhere,” according to the Head of School. It is usually at the tail-end of a long build-up period. Generally, when children have reached the level of school refusal, it is often paired with a large amount of depression or suicidal ideation because they have essentially found themselves in circumstances that they cannot tolerate, meaning whether it is the sensory environment all day long, the shame that they feel at failing all day long to meet certain norms or expectations.2
Head of School testified:
[Question:]
In your experience as a developmental psychologist and as somebody who runs a school, does that point of feeling like things have become intolerable result from not having the proper supports in school?
[Answer:]
THE WITNESS: Okay, all right. So, yes, a student – any student that is avoiding any environment, it tends to be around feelings of safety and feelings of shame at xxx age. And so when you have school refusal, that doesn’t happen from the home. It happens from struggle, and it can’t be fixed from the home. It has to be managed by a team that can understand and be sensitive to and provide the needed social-emotional supports, not just during the transition, but throughout the day. But the bigger picture is that school needs to be made much more manageable, meaning there has to be some real understanding of where and why these things are falling apart, and it can’t be the burden of the child. They do not have the vocabulary, the emotional awareness, any of those things. And so these are symptoms that are up to the adults to fix. And when you see school refusal, it’s because of components of the school. That’s not to say it’s the school’s fault all the time. A school environment is challenging, just like an office environment can be challenging. But it is the school’s responsibility to help every child be able to access that environment.3
The Hearing Officer finds that Student’s autism causes xxx to engage in “school refusal.”

[bookmark: _bookmark1]2 Transcript p. 836.
[bookmark: _bookmark2]3 Transcript pages 837, 838.

According to Student’s Father, Student is blunt about what xxx likes and does not like. On one occasion, xxx threw xxxself on the floor in the school front office screaming “no, no, no.” During school, Student was attempting to mask xxx autistic traits to appear as normal as possible. Student likes to fidget and make noises. Xxx is distracted by other children making similar noises. Xxx likes to sit in a certain way in a chair with xxx knees up. At one point, Student was “lifeless” and did not want to live anymore. Student has difficulty transitioning. Xxx would not be able to transition between a Level II classroom and general education classroom according to Student’s Father.
Xxxxxxxxxx Xxxxxxxxxxxx School. Student attended Xxxxxxxxxx Xxxxxxxxxxxx from August 2021 through March 7, 2024. Xxx was in Xxxxxxxxxxxxx during the 2021-2022 school year. Xxx was a xxxxx grade student during the 2022-2023 school year. Xxx was a xxxxxxxx grade student during the 2023-2024 school year. Xxx is a rising xxxxxx grade student for the 2024- 2025 school year.
Student had a good Xxxxxxxxxxxxx teacher, Ms. X, and a good connection with that teacher, according to Father.
On April 11, 2022, Parent provided Xxxxxxxxxx Former Principal and the Student’s teacher recommendations for an IEP in a referral from the Student’s developmental pediatrician under the classification of Autism Spectrum Disorder. Parent provided the LEA with a formal diagnosis of Autism spectrum, generalized anxiety disorder, separation anxiety disorder and provisional Attention Deficit Hyperactivity Disorder, and developmental coordination development. The recommendation concluded Student should be educated in a general education or inclusion classroom with access to a behavioral aide, ABA support and individual pull out/push in speech and language therapy, occupational therapy, and behavior therapy.
Having a medical diagnosis of autism does not mean that the individual is automatically eligible for special education. The individual’s autism must impact the individual’s education before the individual is eligible for special education under the category of autism.
Student began xxxxx grade at Xxxxxxxxxx in August 2022. Xxx began in Ms. X’s class which had 24 students. Student told Parent that there were a lot of children who were naughty and that the classroom was boring and loud. On August 29, 2022, Parent emailed Xxxxxxxxxx Former Principal and Xxxxxxxxxx Assistant Principal requesting a classroom change. Student was moved to Ms. X’s class. Student was absent from class 16 out of 179 days.
Parent began having to use a wagon to take the Student to and from school because of the Student’s anxiety about attending school. Student was exhausted by school and did not want to go to school.

On September 6, 2022, Parent provided Xxxxxxxxxx Former Principal and Xxxxxxxxxx Assistant Principal with a referral from Dr. XX of Pediatric Specialists of Virginia. Dr. XX wrote:
Xxx assessments have resulted in the following diagnoses:
1. Autism Spectrum Disorder without language or intellectual impairment requiring substantial support for social communication and restricted and repetitive behaviors.
2. Generalized Anxiety Disorder
3. Separation Anxiety Disorder
4. Provisional Attention Deficit hyperactivity Disorder – Inattentive Type.
5. Developmental Coordination Disorder.
Associated with these diagnoses, [Student] has intense anxiety about changes, generalized anxiety, separation anxiety, school phobia, and observed panic disorder symptoms.4 (Emphasis added.)
Dr. XX requested special education services to meet Student’s needs as a student with autism and recommended Student be allowed to try another classroom.
On October 11, 2022, the LEA conducted educational evaluations for Student.
On November 30, 2022, the LEA denied eligibility for special education for Student based on the considered criteria for Autism, Emotional Disability, and Specific Learning Disability, and provided a Section 504 Plan under Other Health Impairment for ADHD/OHI.
On May 23, 2023, Parent sent Ms. X and Xxxxxxxxxx Former Principal an email:
[Student] has been deteriorating the last few weeks and I believed we could push xxx through seeing as we only have a few short weeks left but xxx behaviors are indicating to us that xxx is reaching xxx breaking point. [Student] is waking up at night, xxx has wet xxxself twice and is crying before and after school. I emailed [Ms. X last week that [Student] needs xxx workload to be reduced. [Student] screamed when I picked xxx up today and said xxx is done with school and isn’t going since it’s getting worse for xxx. I know this school isn’t well educated in how autism affects my children personally with how well they mask, but I’m letting you know [Student’s] mental health has to come first. Xxx told me today that xxx barely did any work so to me that indicated xxx’s now giving up and once xxx makes up xxx mind, it’s extremely difficult to get xxx back. Let’s not push xxx further but instead encourage xxx and give xxx some short term accommodations

[bookmark: _bookmark3]4 Parent Exhibit B008.

that should have been done at the beginning of the year. You guys have done amazing with xxx, so let’s not finish on a bad note with xxx refusing to go to school.5 (Emphasis added.)
Student’s August 23, 2023 Section 504 Individual Accommodation Plan identified disabling conditions of autism, generalized anxiety disorder, separation anxiety, and provisional ADHD. Student’s accommodations included, classroom placement, access to sensory materials/fidgets, individual task list, access to calm down location, consideration for counselor small groups, daily positive check-ins from homeroom teacher, flexible entrance, and transition warnings.6
Student began xxxxxx grade at Xxxxxxxxxx Xxxxxxxxxxxx on August 21, 2023. Xxx class had 24 students. Only a few of the students had IEPs and one had a 504 plan. When Student was in class, xxx was a good student who was bright and did everything xxx teacher asked of xxx. Student had trouble getting into the classroom because of stress. Xxx was fearful of going to school. Beginning in November 2023, xxx had stomach aches while in school. Student frequently went to the calming corner because it was too quiet or too loud which caused xxx stress. Going to the calming corner helped Student because xxx was tired after doing schoolwork. Student’s teacher attempted to get Student into the classroom but was sometimes unsuccessful. Student spoke with the school counselor. Student told the counselor xxx did not want to be alive. When xxx returned home after school, Student crawled up in a ball because of stress. Xxx stopped attending Xxxxxxxxxx Xxxxxxxxxxxx on March 6, 2024.
September 23, 2023 Eligibility Meeting. An eligibility meeting was held on September 23, 2023. The Team wrote that Student, “is reading at a xxxxxx-grade level (according to the PALS) and has great comprehension of what xxx reads.”7 The Team concluded that Student had a medical diagnosis of autism, but was not eligible for special education under the category of autism because xxx autism did not adversely impact xxx education. The Team found Student eligible for special education as a student with Other Health Impairment. 8 VAC 20-81-10 defines:
“Other health impairment” means having limited strength, vitality or alertness, including a heightened alertness to environmental stimuli, that results in limited alertness with respect to the educational environment, that is due to chronic or acute health problems such as asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic


[bookmark: _bookmark4]5 Parent Exhibit X646.
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fever, and sickle cell anemia and Tourette syndrome that adversely affects a child's educational performance. (34 CFR 300.8(c)(9))
The Team concluded that Student “does not require specially designated instruction under the category of autism.”8
October 20, 2023 IEP Meeting. The LEA held an IEP team meeting on October 20, 2023. Student was given accommodations including, flexible schedule, access to calm down location, access to sensory materials/fidgets, clearly defined expectations, flexible entrance, individual task list, positive check-ins from teacher, timer, and transition warnings. The IEP states, “[Student] is a student identified with Other Health Impairment. Xxx requires specialized instruction in the areas of social skills and organization. Xxx requires accommodations to access the general education curriculum.” The IEP Team concluded, “[Student] does not demonstrate behaviors that impact xxx learning or the learning of others.”9
In November 2023, the Student was telling xxx parents that xxx had stomach aches and was getting tired at school.
On February 6, 2024, Student told xxx teacher that xxx was withdrawing and asked that the Parent be called to pick up Student. After February 6, 2024, Student was absent from Xxxxxxxxxx Xxxxxxxxxxxx School every day or attended only briefly without entering the classroom.
Student went to the Developmental Pediatrics clinic at XXxx Children’s. Dr. XX, a Developmental Behavioral Pediatrician, wrote a report stating:
[Student] is having daily emotional difficulties in the classroom, which are notable for frequent time out in the calming corner and meltdowns. *** The behavior itself should be assessed using a Functional Behavioral Analysis to inform a Behavior Intervention. *** [Student] reports distress at school.
*** I am requesting that xxx has regular time with the school counselor and that xxx IEP supports include input from the county Autism specialist, as xxx is displaying school avoidance behavior, which is likely to intensify if not addressed. Xxx may benefit from a new environment.10 (Emphasis added.)
Dr. XX’s report appears to have been presented to Xxxxxxxxxx staff on February 20, 2024.
8 VAC 20-81-10 defines:


[bookmark: _bookmark7]8 LEA Exhibit 34.
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“Functional behavioral assessment” means a process to determine the underlying cause or functions of a child’s behavior that impede the learning of the child with a disability or the learning of the child’s peers. A functional behavioral assessment may include a review of existing data or new testing data or evaluation as determined by the IEP team.
According to Dr. XX, a Functional Behavioral Assessment can be helpful to determine why a child’s behavior is occurring and to develop a behavioral plan to address that behavior.
On February 21, 2024, Parent sent Ms. XX, Supervisor of Special Education, an email stating:
I wanted to give you an update on [Student]. Xxx is extremely stressed out.
*** I stayed at the building for as long as I could, but I had to get [Student’s sibling] to xxx preschool. I was there for around 30 minutes. [Student] did not want to enter xxx classroom and we left around 9:10 am.
Later that evening, [Assistant Principal] contacted me via phone call regarding the IEP draft questions and also to inform me that it is normal protocol for school refusal to have parents leave their students in the office. I shared that I will not be leaving [Student] dysregulated or scared under any circumstances right now. We previously tried that technique when xxx was in a program at Xxxxxxx county showing school refusal and to date it was hands down the worst parenting decision I have ever made regarding xxx. We ended up having to remove [Student] from that program and it took several months to get xxx mental health back.
[Student] is sharing with me and with staff that xxx doesn’t feel happy or safe at school. Xxx does not want to come in and go to the calming corner even one more time, and states that it has never helped xxx.11
February 23, 2024 IEP. The LEA held an IEP meeting on February 23, 2024.
Parent shared Dr. XX’s letter with the IEP team. The IEP states that Parent:
shared that [Student] has been on a decline since November, but [Parent] thought it was illness only at first. Xxx shared that [Student] is on a steady decline and is now withdrawing from school and xxx community activities (Girl Scouts). Xxx reported that [Student] does not want to attend Xxxxxxxxxx
…. [Parent] shared that xxx would like the team to consider the Autism category for [Student]. Xxx feels that xxx autism is impacting xxx education.12

[bookmark: _bookmark10]11 Parent Exhibit Y660.
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The February 23, 2024 IEP states, “During the week of 2/19/24, [Student] entered school twice and spoke with the Case Manager and School Counselor. Xxx said that xxx is unhappy, doesn’t like substitutes, xxx needs a teacher with Autism, and xxx stated xxx felt unsafe at school. *** Prior to January 2, 2024, [Student] was absent from school on five days. During the month of January, [Student] was absent on six days. From 2/5/24 – 2/23/24, [Student] was absent on three days.”13
The IEP states that Student, “will receive behavior management, social skills, and counseling services in a special education setting. Xxx will receive study and organizational skills instruction in the general education setting.” The IEP states, “[t]he team discussed a Functional Behavior Assessment and determined that an FBA was not required for school refusal behavior. Instead, Counseling as a Related Service and instruction from an Autism Specialist were deemed appropriate at this time.”14
The IEP team concluded that the Student, “does not demonstrate behaviors that impact xxx learning or the learning of others.”15
On March 6, 2024, Parent sent Supervisor of Special Education, Assistant Principal, and Dr. XX an email sharing Dr. XX’s thoughts for the IEP including, “Due to behavior problems or meltdowns in school, a Functional Behavioral Analysis and Behavior Intervention Plan are recommended.”16
March 7, 2024 IEP Meeting. The IEP Team reconvened to review Parent’s email containing concerns and recommendations from Student’s private development team sent on March 6, 2024. The Team proposed language and data collection changes to Student’s existing goals of social skills, organization, and behavior to further support xxx self-advocacy, flexibility, and social problem-solving skills. The IEP Team discussed a Functional Behavior Assessment and determined that an FBA was not required for social refusal behavior. Instead, Counseling as a Related Services and Instruction from an Autism Specialist were deemed appropriate at that time. The IEP states, “[Student] does not demonstrate behaviors that impact xxx learning or the learning of others.”
Student transferred to Xxxxxx Xxxxxxxxxxxx from March 15, 2024 through a general education transfer. Student attended two days at Xxxxxx before refusing to come to school. For several weeks after the transfer to Xxxxxx, Student refused to enter the school without Parent and often returned home by lunch. Parent attempted to get Student into school daily.
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Student did not refuse to go to school because xxx xxxxxxxx was also refusing to go to school. There were times xxx went to school even though xxx xxxxxxxx was refusing to go to school.
April 5, 2024 IEP. The IEP Team reconvened on April 5, 2024 to discuss the Parent’s concerns including consideration of a FBA, consideration of a modified day, and consideration of attending class in the program for students with emotional disabilities. The IEP states, “[Student] joined Xxxxxx on March 15th and has been enrolled for 11 days. Xxx’s been in attendance on 7 days. During those 11 days [xxx] was at school for one full day (3/15); xxx was tardy on 6 days and left early on 6 days.”17
At the April 5, 2024 IEP Meeting, the LEA proposed an IEP amendment with the following additions: “1. [Student] will attend school on a modified day from 9:20 AM – 1:05 PM. This will start on 4/15/24. [Student] will receive all of xxx special education services prior to going home. 2. [Student] will receive special transportation. This service will start on 4/15/24. 3. [Student] will receive additional accommodations/program supports of: chunking of assignments, a token system, with the ability to self-select rewards; the opportunity to demonstrate mastery in fewer quantities of questions, and the opportunity to start with a preferred task before completing class task. 4. [Student] will receive one hour of home-based instruction by a general education teacher to provide science and social studies instruction. This will start on 4/15/2024.” Parent gave partial consent to the modified day schedule.
The April 5, 2024 IEP Team completed a referral for a Functional Behavioral Assessment prior to the IEP Amendment meeting.
The April 5, 2024 IEP states, “[Student] does not demonstrate behaviors that impact xxx learning or the learning of others.”18
Supervisor of Special Education attended the April 5, 2024 IEP meeting. Xxx testified xxx did not know why Student stopped going to school.
On April 19, 2024, the School Psychologist19 issued a Psychological Evaluation Report. The evaluation was conducted due to concerns regarding an increase in school refusal behavior and to consider the additional eligibility categories of Autism and Emotional Disability. The School Psychologist completed a re-assessment on May 28, 2024 and recommended:



[bookmark: _bookmark16]17 LEA Exhibit 52.
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[bookmark: _bookmark18]19 The School Psychologist did not speak with Student. Her opinion that the Mother exacerbated the Student’s anxiety is not believable. The Hearing Officer gives little weight to her testimony regarding the reasons for Student’s school refusal.

[Student] may benefit from options to express xxx feelings throughout the day, such as using a journal or picture menu to rate xxx mood.
[Student] may require a brief ‘warm up” period in new situations, at the beginning of each day, or after transitions to help xxx acclimate to the environment and participate fully.
It may be beneficial to have a quiet area of the classroom that [Student] can navigate to if xxx is feeling anxious or overwhelmed.
Consider paring [Student] with other students to complete academic-based activities and give an opportunity to practice social-communication skills and interactions.
[Student] may benefit from consistent predictable routines and schedules with guidance on emotional regulation when faced with unpredictable changes.
To the extent possible, provide [Student] with advanced notice of changes. When unpredicted changes occur, promote [Student’s] use of coping techniques and expressing xxx feelings.20
Despite the provision of transportation in Student’s IEP, the bus did not show after Parent waited fifteen minutes daily with Student. Afterwards the LEA sent transportation via Hop, Skip, Drive21, which sometimes did not show as well.
On May 7, 2024, Parent signed a form acknowledging xxx understood the rules for homebound services and authorizing homebound services.
The LEA approved homebound services from May 17, 2024 through June 7, 2024. On May 29, 2024, Xxxxxx Xxxxxxxxxxxx Principal called Parent to inform her that homebound instruction was approved. Student did not receive homebound instruction.
May 30, 2024 Eligibility Meeting. During the May 30, 2024 Eligibility meeting, Student was deemed eligible under the disability category of autism. The Autism Worksheet stated:
There is documentation of an adverse effect on educational performance due to one or more documented characteristics of Autism and not primarily because the child has an emotional disability.
List and/or describe:
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[Student’s] school attendance has declined since December 2023, at which time an increase in emotional dysregulation and withdrawal was observed by parent and school staff. [Student] began increased somatic complaints of [stomach aches] at that time (December 2023). These behaviors have resulted in school avoidance and incomplete academic work and participation in academic and social education activities.22
Parent provided a verbal Ten Day Notice that she intended to place Student in private school at public expense.
While Student was in the xxxxxxxx grade, xxx was reading at a xxxxxx grade level. The Supervisor of Gifted Education and Talent Development wrote a letter dated June 3, 2024 informing the parents that the Student was “eligible for services through the gifted education program. [Student] has been placed for services to support academic strength in Specific Academic Aptitude: Language. Classroom services will be supported by collaboration in planning between the classroom teacher and the gifted education resource teacher. *** In addition, the gifted education resource teacher will provide pull- out services in a resource room.”23
June 3, 2024 IEP. The IEP Team met on June 3, 2024. The IEP Team wrote, “[Student] was referred for the current re-evaluation following increased school refusal behavior.” The IEP Team set Social Skills goals such as identifying the perspective of others, identifying how xxx is feeling, Behavioral goals such as five minute notice for activity transitions, identifying personal stress triggers, and Organizational goals such as finding materials and completing tasks with fewer than two teacher prompts. Student’s accommodations included: flexible schedule, setting, access to calm down location, access to sensory materials/fidgets, busy box, chunking assignments, clearly defined expectations, communications plan with parent to include student check-ins, flash pass, flexible entrance, flexible seating, frequent check-ins with a trusted adult, individual task list, visual schedule, opportunity to demonstrate mastery in fewer quantities of questions, opportunity to start with a preferred task before completing class task, positive check-ins from homeroom teacher, timer, and countdown transition warnings.
Xxxxxxxxxxxxxxx County xxxxxxxxxxxx school students attend school for 6.5 hours per day on average. General education students typically receive 1850 instructional minutes per week.
The IEP Team concluded Student should receive: 500 minutes weekly of Social Skills Instruction in a special education setting; 325 minutes weekly of Study and Organizational Skills instruction in a special education setting; 500 minutes weekly of Behavior Management instruction in a special education setting; 60 minutes monthly of
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Counseling Services in a special education setting, and zero minutes daily of Transportation. In other words, Student would receive 1325 minutes out of 1850 minutes (71.6%) per week in a special education setting. Student was to “join xxx general education peers for Encore, Lunch, and Recess.” Student was to receive “60 minutes monthly of counseling services, and two-way transportation.”
The June 3, 2024 IEP placed the Student in a Level II autism classroom; however, the IEP Team did not specify a specific location.24 The IEP Team concluded, “a Level 2 special education program (public day school) for students with Autism would best meet xxx needs at this time. *** The program contains no more than 8 students with 2 adults at a minimum. It is a highly structured setting with students who access the general education curriculum.”25
The IEP stated, “XXCS rejected placement for [Student] at The Xxxxxxxxxxxxxxxxx because XXCS believes that [Student] can make meaningful educational progress in a XXCS autism classroom as discussed above. *** The Xxxxxxxxxxxxxxxxx is a private school that is a general education school. Classes in that setting are sometimes slightly bigger than the classroom setting proposed for [Student] in the public day school. Additionally, there is no indicating that The Xxxxxxxxxxxxxxxxx will provide goals and services that will support [Student’s] needs related to social skills and counseling.”
The June 3, 2024 IEP Team wrote, “[Student’s] behavior does impede xxx own learning due to xxx lack of availability for instruction.”26
On June 5, 2024, Parent provided a written Ten-Day Notice expressing her disagreement with the Level II autism classroom and indicating her intention to enroll Student in the Xxxxxxxxxxxxxxxxx.
Xxxxxxxxxxxxxxx County Public School ended its school year on June 7, 2024.
A Functional Behavior Assessment was written on June 7, 2024. It notes that, “[Student] was unavailable for observation due to absences.”27
On June 18, 2024, Parent wrote on a Prior Notice regarding the June 3, 2024 IEP that, “I consent to everything except the placement. I reject the placement of a level 2 autism room. This will not meet [Student’s] academic or social needs.”28
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[bookmark: _bookmark24]25 LEA Exhibit 63.
[bookmark: _bookmark25]26 LEA Exhibit 63.
[bookmark: _bookmark26]27 LEA Exhibit 66.
[bookmark: _bookmark27]28 LEA Exhibit 63.

XXxxxxxxxxx Xxxxxxxxxxxx was proposed as the Level II Autism placement for the Student via email from LEA Counsel NT on July 29, 2024. At no time before the last day of the hearing was Xxxxxxxxx Xxxxxxxxxxxx mentioned. Parent was not afforded the opportunity to visit any proposed classroom until the end of the due process hearing.
Level II Autism Classroom. 8 VAC 20-81-10 defines:
“Level II services” means the provision of special education to children with disabilities for 50% or more of the instructional school day (excluding intermission for meals). The time that a child receives special education services is calculated on the basis of special education services described in the individualized education program, rather than the location of services.
The number of students in a Xxxxxxxxxxxxxxx County School Level II Autism classroom is limited to eight. Students spend more than 50 percent of their day in the Level II Autism classroom. They can leave the class to access studies in a general education setting. All of the students have disabilities and IEPs. A teacher and paraprofessional are available to teach students. The classroom has a calming corner for students who have been overstimulated. Students access the Standards of Learning curriculum. In general, there are more boys than girls in Level II classes, but the distinction is not statistically significant. Level II classrooms can have third, fourth, and fifth graders. A goal of using a Level II class is to provide a safe space for students to start and practice but then enable them to return to general education.
Xxxxxxxxx Xxxxxxxxxxxx Level II Classroom. The LEA intends to place Student in a Level II autism class at Xxxxxxxxx Xxxxxxxxxxxx School. Xxxxxxxxx Xxxxxxxxxxxx School has approximately 670 to 680 students spread from kindergarten through fifth grade. Student would be the xxxxx XXX in a class of eight students. The class student would be studying the Standards of Learning Curriculum.
If Student attends Xxxxxxxxx Xxxxxxxxxxxx Level II Classroom, xxx would be taught by Ms. X[ who has a master’s degree in special education and has been teaching special education since 2014. She is a Team Lead and mentors other special education teachers.
A teacher would come to the Level II classroom to provide gifted teaching to Student unless Student’s IEP was written for Student to leave the Level II classroom to receive teaching. Xxxxxxxxx Xxxxxxxxxxxx School’s Principal believed the Level II class was appropriate for Student.
The LEA allowed Parent to observe a Level II class at Xxxxxxxxx Xxxxxxxxxxxx School. Xxxxxxxxx’s Principal took Parent for a tour. Parent observed that the school was beautiful, had an “awesome garden” and she observed a lot of friendly faces. Once inside the classroom, Parent observed a fifth grader sprawled out on the floor saying that his feet hurt and he did not want to walk. She observed a student who appeared to have Down syndrome and had headphones and a device to help the student speak and identify shapes.  Parent testified she did not believe Student would last two hours 
in that classroom.
Xxxxxxxxxxxxxxxxx. Xxxxxxxxxxxxxxxxx’s Founder and Head of School testified about the Xxxxxxxxxxxxxxxxx and provided expert testimony regarding developmental psychology and special education intervention. She is a developmental psychologist who looks at research on students with learning disabilities to learn how the brain functionally works when students are mastering material. She helps assess curriculums and interventions for effectiveness. As a special education interventionalist, she specializes in interventions, instructional components, or social-emotional components provided directly to a student to help close gaps or advance skills. This has been the basis of her work since 2008.
In her first master’s degree, Head of School’s specialty was literacy and social- emotional impacts of academic struggles in students. Much of her first work involved reviewing nationally different curriculums, different progress, determining what best practices should be, as well as running evidence-based interventions on programs like Lexia that are used by many public schools. The Head of School’s second master’s degree focused on early numeracy and reasoning, how students or children develop reasoning skills, and how curriculum amplifies or inhibits those things.
Head of School’s testimony was credible and persuasive.29
Xxxxxxxxxxxxxxxxx is located in xxxxxxxxx, Virginia, a distance of approximately XX miles (an approximately 40 minute drive) from the Parent’s home and a 10 minute drive from the Father’s workplace. The school has two buildings with a playground in the center. Xxxxxxxxxxxxxxxxx has approximately 82 students spread among kindergarten through 8th grade classes. Classes are limited to nine students. Xxxxxxxxxxxxxxxxx’s focus is on general education. Approximately a third of Xxxxxxxxxxxxxxxxx students have a primary identification as learning and developmental disability or a combination thereof. About a third of its students are developing and about a third of its students are top percentile gifted. The majority of gifted students have a secondary diagnosis such as being gifted and on the spectrum, gifted and ADHD, and gifted and anxiety. The twice exceptional student is overrepresented versus the population at Xxxxxxxxxxxxxxxxx.
Not all of the teachers are licensed by the VDOE. Xxxxxxxxxxxxxxxxx hires teachers licensed in other states. Approximately 80 percent of the teachers have graduate degrees. Xxxxxxxxxxxxxxxxx teachers have an average of 10 or 11 years of teaching experience. Xxxxxxxxxxxxxxxxx has staff trained to de-escalate students and keep them safe.




[bookmark: _bookmark28]29 Head of School has devoted her career to assisting children with special needs. Suggesting that Head of School was “biased” or “salesman” are baseless assertions.

Xxxxxxxxxxxxxxxxx follows the IEPs of public schools to the extent possible. A team creates learning plans for students. Xxxxxxxxxxxxxxxxx can facilitate and implement Functional Behavioral Assessments.
Students at Xxxxxxxxxxxxxxxxx receive more instructional time than students in public school. Xxxxxxxxxxxxxxxxx students typically obtain 11 months of progress in a five month period of instruction. If a student is struggling, a teacher might “flag” a student for additional instruction. Students can receive instruction from a public school across the street from the Xxxxxxxxxxxxxxxxx if necessary. Xxxxxxxxxxxxxxxxx uses outside providers for students needing speech language or occupational therapy. The school provides skills based electives at no cost. Xxxxxxxxxxxxxxxxx has three administrators who are available to serve as counselors.
Xxxxxxxxxxxxxxxxx conducts a “full battery of placement testing the second week of school, and then we solidify the [English Language Arts] and math classes the third week of school.”30
Xxxxxxxxxxxxxxxxx has a “small zoo.” Research shows that animals have a great impact on calming, on regulation, for students.
Xxxxxxxxxxxxxxxxx students eat lunch outside. The school has a Swiss-style gross motor playground, a library, and student lounge with checkers, foosball, etc. so if a child is sensory-seeking or sensory-avoidant, the child can self-select if the child wants to spend a rotation in the lounge or in the library, and then have one rotation on the playground, and one rotation eating.
Xxxxxxxxxxxxxxxxx is well-suited for twice exceptional students. It tries to promote a general education environment. The outcome for all students is better in a mixed environment. A key component of autism is a struggle with social skills. Autistic students can be taught to read social cues. A child placed with similar children might not be getting peer modeling of social cues and peer boundaries. The child needs to learn normal peer interaction.
Xxxxxxxxxxxxxxxxx holds a transition meeting with parents and the IEP team to understand the student’s needs and current goals. Xxxxxxxxxxxxxxxxx aims for slightly more aggressive goal setting than public schools. Xxxxxxxxxxxxxxxxx advocates for better goals. If the IEP Team does not agree, then Xxxxxxxxxxxxxxxxx keeps the IEP in place and tracks it but makes another learning program to set up and track internal goals.
Student has a “complex” profile because xxx has multiple diagnoses, but xxx fits the “standard profile” for students at Xxxxxxxxxxxxxxxxx. XXxxxx’s Head of School testified that Student is the type of child she has always worked with and on which she built her
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16 year career.31 Xxxxxxxxxxxxxxxxx can implement Student’s June 3, 2024 IEP with the exception of the Level II classroom.
With the right support, Student is capable of being taught in a general education setting as opposed to being educated down to xxx worst behavior.32 Xxxxxxxxxxxxxxxxx can support Student by providing flexible scheduling options, extended time to complete tasks, flipped schedules when necessary, access to a calm down room throughout the day, universal designed principles of learning, sensory materials, fidgets, flexible entry strategies, individual tasks lists, and visual timers.
Head of School testified regarding XXxxxx’s transition plan:
What that looks like for us is, starting with transition planning. If you’re asking someone to do something they are not capable of, you are just setting yourself up for failure. So believe them whenever they are showing you that they are struggling with an ability to succeed. We usually meet with their outside treating psychiatrist, therapist, parents, kind of gather the team, pediatricians, developmental pediatrician, and what we want to understand is what the major triggers are. We want to build in the skill sets for those triggers, and we want to set reasonable expectations.
Some of the biggest struggles *** in larger schools tends to be that they make a very idealized plan that’s kind of, like, well, the student can just show up and act normal, and that’s our plan, when it’s not an “if” but a “when,” meaning these students will have a full meltdown. They will have days that they are throwing up and the parents can’t get them in the car. They will – all of these things will happen. And so appropriate planning is coming up with both a clinical plan, meaning we often talk to the treating psychiatrist. Often, their baseline anxiety is way too high. So tinkering or figuring out medication treatments in conjunction with therapy, in conjunction with in- school supports. And so appropriate planning is coming up with both a clinical plan, meaning we often talk to the treating psychiatrist. And then having – you know, I would say the longest transition plan we have had to get a student in from being out of school to full days was about two months, a month and a half to two months. I would say the average transition is about two weeks. But there always should be a transition. It is a lot to ask of a child, to be regulating and anxious for eight hours, and so we have to be very careful what we are asking of them.33

[bookmark: _bookmark30]31 Transcript p. 822.
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On June 20, 2024, Xxxxxxxxxxxxxxxxx accepted Student into the school. Student has been assigned a homeroom with seven third graders, one fourth grader, and one sixth grader. Student and two other students in the homeroom class have IEPs. Xxx will not be in the same class as xxx older xxxxxxxx who also attends Xxxxxxxxxxxxxxxxx.34 Tuition to attend Xxxxxxxxxxxxxxxxx is $34,675 per year.
Xxxxxxxxxxxxxxxxx employes Ms. X as a Director of Special Education. Ms. X is a “trusted adult” for Student. Ms. X is familiar with how to help students with severe school refusal. She has a dual Master’s degree in general education and in special education. She is a Crisis Prevention Institute35 practitioner and instructor. She is certified in Orton- Gillingham reading instruction. Xxxxxxxxxxxxxxxxx takes a “holistic approach” to make sure students feel safe and have support with executive functioning.
On September 3, 2024, Parent drove Student to Xxxxxxxxxxxxxxxxx for the first day of school which started at 8:30 a.m. Student was nervous. Xxx met with Ms. X. Parent remained with Student and Ms. X for approximately 10 minutes. Student chose to start xxx day with Ms. X. Xxx remained with Ms. X for about an hour and then chose to go to xxx homeroom class. Ms. X walked Student to the classroom and provided Student with materials. Student sat at xxx desk. Ms. X checked on Student at lunch. Student took a break with Ms. X in the afternoon for approximately 30 minutes. Student rejoined xxx class and remained there until dismissal at 3:15 p.m. Parent picked up Student from school.
On September 4, 2024, Parent drove Student to Xxxxxxxxxxxxxxxxx. Parent remained at the school for two minutes. Student was tired and remained with Ms. X for about an hour and a half with the lights low. Ms. X asked Student if xxx was ready to go to class and Student said, “not yet.” Ms. X asked if Student would go in ten minutes and Student said “yes.” Ms. X set a timer for ten minutes. After ten minutes passed, Student went to xxx homeroom class. Student remained in class until after lunch. At approximately 1:30 p.m., Student joined Ms. X for a 30 minute break. Student then rejoined xxx class and remained in class until dismissal when a friend of the family picked up Student from school.
On September 5, 2024, Parent drove Student to Xxxxxxxxxxxxxxxxx. Parent did not go into the school. Student met Ms. X. Student was tired. Student had leg pain the night before and did not get sufficient sleep. Student rested in Ms. X’s room until approximately 10:15 a.m. Ms. X asked Student if xxx was ready to go to class. Student said “not yet”


[bookmark: _bookmark33]34 The parties discussed the Xxxxxxxx’s attendance at Xxxxxxxxxxxxxxxxx which was also subject to a special education hearing before Hearing Officer H. This Hearing Officer gives little weight to Hearing Officer H’s decision because the children are different and it appears he decided against the Xxxxxxxx, in part, for the decision of Parent’s Counsel to call the Xxxxxxxx as a witness. The decision states, “any party who calls a child to testify will lose.” Such reasoning is misguided.
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but agreed to go in ten minutes. Ms. X told Student xxx would be switching instruction to meet xxx math teacher today. Student “perked up” and became excited about switching classes. Ms. X walked Student to meet the Student’s math teacher. Student began xxx math instruction. Student did not take an afternoon break with Ms. X, but rather remained in class to complete xxx instruction until 3:15 p.m. when school ended. Father picked up Student from school.
On September 6, 2024, Parent drove Student to Xxxxxxxxxxxxxxxxx. Ms. X met Parent and Student at their vehicle. Student got out of the vehicle, put on xxx book bag and xxx blanket. Ms. X asked, “Are you ready to go to class?” Student said, “yes,” but xxx stood still. Ms. X said, “Would you like me to walk you?” Student said “yes” and Ms. X walked Student directly to class. Ms. X then came to the hearing to testify.

CONCLUSION OF LAW
8 VAC 20-81-150 governs private school placement. Section B addresses placement of children by parents if a free appropriate public education is at issue. This section provides:
1. Local school divisions are not required to pay for the cost of education, including special education and related services, of a child with a disability at a private school or facility if the local school division made a free appropriate public education available to the child and the parent(s) elected to place the child in a private school or facility. (34 CFR 300.148(a))
2. Disagreements between a parent(s) and a local school division regarding the availability of an appropriate program for the child and the question of financial responsibility are subject to the due process procedures of 8 VAC 20-81-210. (34 CFR 300.148(b))
3. If the parent(s) of a child with a disability, who previously received special education and related services under the authority of a local school division, enrolls the child in a private preschool, elementary, middle, or secondary school without the consent of or referral by the local school division, a court or a special education hearing officer may require the local school division to reimburse the parent(s) for the cost of that enrollment if the court or the special education hearing officer finds that the local school division had not made a free appropriate public education available to the child in a timely manner prior to that enrollment and that the private placement is appropriate. A parental placement may be found to be appropriate by a special education hearing officer or a court even if it does not meet the standards of the Virginia Department of Education that apply to education provided by the Virginia Department of Education and provided by the local school division. (34 CFR 300.148(c))

4. The cost of reimbursement described in this section may be reduced or denied: (34 CFR 300.148(d))
a. If:
(1) At the most recent IEP meeting that the parent(s) attended prior to removal of the child from the public school, the parent(s) did not inform the IEP team that they were rejecting the placement proposed by the local school division to provide a free appropriate public education to their child, including stating their concerns and their intent to enroll their child in a private school at public expense; or
(2) At least 10 business days (including any holidays that occur on a business day) prior to the removal of the child from the public school, the parent(s) did not give written notice to the local school division of the information described above;
b. If, prior to the parent’s(s’) removal of the child from the public school, the local school division informed the parent(s), through proper notice of its intent to evaluate the child (including a statement of the purpose of the evaluation that was appropriate and reasonable), but the parent(s) did not make the child available for the evaluation; or
c. Upon a judicial finding of unreasonableness with respect to actions taken by the parent(s).
8 VAC 20-81-10 defines:
“Public expense” means that the local educational agency either pays for the full cost of the service or evaluation or ensures that the service or evaluation is otherwise provided at no cost to the parent. (34 CFR 300.502(a)(3)(ii))
8 VAC 20-81-10 provides:
“At no cost” means that all specially designed instruction is provided without charge, but does not preclude incidental fees that are normally charged to students without disabilities or their parent as part of the regular education program. (34 CFR 300.39(b)(1))
Parent elected to place Student at Xxxxxxxxxxxxxxxxx. To satisfy the requirements of 8 VAC 20-81-150(B), Parent must first show that Xxxxxxxxxxxxxxx County Public Schools has not made a free appropriate public education available to Student in a timely manner prior to that enrollment. If Parent fails to show a denial of FAPE, Parent may not receive tuition reimbursement. If Parent shows a denial of FAPE, Parent must also show that the private placement is appropriate. The cost of reimbursement may be reduced or denied if Parent did not properly inform the IEP team that the Parent was rejecting the placement proposed by the local school division or Parent did not give proper notice at least 10

business days (including any holidays that occur on a business day) prior to the removal of the child from the public school.
The LEA Failed to Provide FAPE
The LEA is obligated to provide Student with a Free Appropriate Public Education.
8 VAC 20-81-10 defines:
“Free appropriate public education” or “FAPE” means special education and related services that: (34 CFR 300.17)
1. Are provided at public expense, under public supervision and direction, and without charge;
2. Meet the standards of the Virginia Board of Education;
3. Include an appropriate preschool, elementary school, middle school or secondary school education in Virginia; and
4. Are provided in conformity with an individualized education program that meets the requirements of this chapter.
8 VAC 20-81-10 defines:
"Individualized education program" or "IEP" means a written statement for a child with a disability that is developed, reviewed, and revised in a team meeting in accordance with this chapter. The IEP specifies the individual educational needs of the child and what special education and related services are necessary to meet the child's educational needs. (34 CFR 300.22)
The LEA must develop an IEP that meets regulatory requirements such as specifying the special education and related services necessary to meet the Student’s needs.
Student’s needs in this case include services before Student steps into the classroom and after Student steps into the classroom.
The IEP team had a duty to recognize Student’s behavior that impeded xxx ability to learn and to properly address that behavior. 8 VAC 20-81-110 governs Individualized Education Program. Section F(2) provides:
The IEP team also shall: (34 CFR 300.324(a))
a. In the case of a child whose behavior impedes the child's learning or that of others, consider the use of positive behavioral interventions, strategies, and supports to address the behavior.
To provide a Free Appropriate Public Education, a school must provide services to a student that enable the student to transition from home into the school building and

classroom. In other words, a school has not met its obligation by merely providing adequate special education services to students who are able to enter the school building and classroom. A public school that provides superb special education once the student enters the classroom but cannot get that student into the classroom, has not provided FAPE.
This case is more about what happens between Student’s home and the classroom and less about what happens after Student enters and remains in the classroom.
The LEA has not provided adequate services to enable Student to enter and remain in the school building and classroom on a consistent basis. The LEA has not developed a sufficient transition plan to enable Student to enter the school building and classroom on a consistent basis. The June 3, 2024 IEP does not adequately address the goal of transitioning Student from home into the classroom.
The LEA’s plan for getting Student back into the classroom on a continuing basis was to create a school program that would not be stressful, or boring, and where xxx would want to remain. Ms. X, Supervisor Special Instruction, testified:
Well, I really just wanted to have [Student] be able to come to school and feel safe and like coming to school and have an environment where -- you know, just built into the structure of the classroom is the supports that I felt that [Student] would need and that would support xxx in coming back. You know, we discussed a lot of things and tried to implement a lot of things that are just naturally part of a classroom, the autism classroom that we had discussed, lots of visual supports, token systems, reinforcements, things that were in xxx accommodations even from xxx 504 plan that are just naturally built into the environment, opportunities for a break, a cool- down corner, workstations, work systems. These are all parts that are just built into an autism classroom. Xxx being able to come in, have a choice of activity, come in first thing in the morning and engage in something that's preferred before having to engage in an academic task, being able to have choices of what academic tasks to engage in first. There is more flexibility in that setting than in a general education class, typically. And things that I read about [Student] is, like, sometimes xxx was bored, or they felt like they were doing the same thing every day. And so having a choice sometimes with what academic you could do first not only helps students to want to do the task and then therefore feel more confident, but also kind of mixes up their day, so it isn't like they are doing the same thing every day. And just also the opportunity to really build stamina with being able to take a break, so having first-then schedules, being able to show progress with use of a token system on earning a reward, or earning a reinforcement, earning a break, along with teaching the skills that were in the goal areas and really

allowing that specialized instruction and practice of skills. I thought that that would be good.36 (Emphasis added.)
The LEA’s home to school transition plan was to change the classroom to make it less intimidating to Student. This approach is not adequate to solve Student’s school refusal.
Student’s autism resulted in xxx engaging in school refusal. The IEP Team failed to recognize timely that Student’s autism was causing xxx school refusal. Parent adequately notified the LEA of Student’s school refusal. On May 23, 2023, Parent sent the LEA an email stating, “let’s not finish on a bad note with xxx refusing to go to school.” On February 20, 2024, the LEA received a report from Dr. XX stating, “xxx is displaying school avoidance behavior, which is likely to intensify if not addressed.” On February 21, 2024, Parent sent Supervisor of Special Education an email indicating Student did not want to enter xxx classroom, Parent would not leave Student in the office, Student did not feel safe at school, and Student would not “come in and go to the calming corner even one more time.” On February 23, 2024, Parent shared with the IEP team that Student has been on the decline since November and was now withdrawing from school. Parent stated she believed autism was impacting Student’s education.
Student repeatedly displayed school avoidance by refusing to walk to school. Parent had to bring Student to school using a wagon. Student avoided going directly into the classroom and instead met with school administrators. In January 2024, Student’s attendance began reflecting xxx school refusal. Student’s school refusal persisted to a point where Parent felt it was necessary to have Student transferred from Xxxxxxxxxx to Xxxxxx Xxxxxxxxxxxx. Student attended Xxxxxx Xxxxxxxxxxxx for two days and then refused to attend school at all.
Student’s school refusal impeded Student’s learning. The LEA was aware of Student’s school refusal in February 2024. On February 6, 2024, Dr. XX recommended that a Functional Behavioral Assessment be completed. The February 23, 2024, IEP Team rejected completing an FBA and only in June 2024 recognized its significance.
The cornerstone of an appropriate education is an appropriate IEP, one which is crafted based upon the student’s individual needs. The Court stated in R.F. v. Cecil Cnty. Pub. Schs., 919 F.3d 237, 250 (4th Cir. 2019):
As we have discussed, "[t]o meet its substantive obligation under the IDEA, a school must offer an IEP reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances." Endrew F., 137 S.Ct. at 999. Courts conduct this analysis with an understanding that "crafting an appropriate program of education requires a prospective judgment by school officials." Id.
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The IEP Team failed to recognize timely that Student’s autism was causing xxx to refuse to attend school. The IEP Team failed to develop an IEP with a specific goal of mitigating Student’s school refusal. The IEP Team concluded Student “does not demonstrate behaviors that impact xxx learning …” in the February 23, 2024, March 7, 2024, and April 5, 2024 IEPs even though Student’s school refusal was clearly impacting xxx learning. The June 3, 2024 IEP states, “[Student’s] behavior does impede xxx own learning due to xxx lack of availability for instruction.” This statement is at least two months after the IEP Team should have realized Student’s autism was causing xxx school refusal. The LEA was asked to complete a Functional Behavior Assessment in February 2024 when Student was in school. The LEA was late to consent to a Functional Behavior Assessment, shortly before school ended, but could not complete it because Student was “unavailable for observation due to absences.”
The LEA failed to provide Student with FAPE for the 2023-2024 school year because: (1) Student engaged in school refusal because of xxx disability; (2) the LEA failed to recognize timely Student’s school refusal and the reasons for that refusal; (3) the LEA failed to draft any reasonable IEP with goals and methods to enable Student to overcome xxx school refusal; and (4) the LEA failed to enable Student to continue transitioning from xxx home into the classroom. In short, the LEA failed to provide special education in conformity with an individualized education program that met the requirements of the Individuals with Disabilities Education Act and Virginia regulations.
The Hearing Officer gives appropriate weight and deference to the LEA’s expert witnesses. The LEA’s remedies, however, focus on enhanced and improved services to Student after xxx enters the classroom. If Student does not enter the classroom, the LEA’s special education services are insignificant.
Xxxxxxxxxxxxxxxxx is an Appropriate Placement
Xxxxxxxxxxxxxxxxx is an appropriate placement for Student for several reasons. First, Student is “twice exceptional” and a focus of Xxxxxxxxxxxxxxxxx is educating twice exceptional students. Second, Xxxxxxxxxxxxxxxxx has small classrooms providing individualized attention and limited distraction to Student. Third, Xxxxxxxxxxxxxxxxx has adequate facilities and provides a safe environment for Student. Fourth, Xxxxxxxxxxxxxxxxx employs numerous teachers with experience, education, and interest in providing special education to students. Fifth, Xxxxxxxxxxxxxxxxx recognizes that Student displays school refusal and it has experience with providing transition from home into the classroom for students likely to refuse to enter their classrooms. Sixth, Xxxxxxxxxxxxxxxxx successfully enabled Student to enter school and remain there the entire day from September 2, 2024 through September 5, 2024 and to enter the school on September 6, 2024 before the hearing concluded on September 6, 2024. Seventh, Xxxxxxxxxxxxxxxxx’s focus is on providing special education in a general education setting. Xxxxxxxxxxxxxxxxx’s classrooms present a less restrictive environment than the LEA’s Level II classrooms.37

[bookmark: _bookmark36]37 8 VAC 20-81-10 defines:

The LEA argued that Xxxxxxxxxxxxxxxxx is not an appropriate placement because it is not licensed as a special education school by the Virginia Department of Education and many of its teachers are not licensed in Virginia. 8 VAC 20-81-150(3) provides:
A parental placement may be found to be appropriate by a special education hearing officer or a court even if it does not meet the standards of the Virginia Department of Education that apply to education provided by the Virginia Department of Education and provided by the local school division.
Thus, it does not matter that Xxxxxxxxxxxxxxxxx and several of its teachers are not licensed by the Virginia Department of Education since the school is otherwise appropriate for Student.
The Hearing Officer finds that the local school division had not made a free appropriate public education available to Student in a timely manner prior to Student’s enrollment at Xxxxxxxxxxxxxxxxx and that the private placement is appropriate. Parent gave the LEA reasonable notice that she intended to place Student at Xxxxxxxxxxxxxxxxx at public expense. The Hearing Officer will order the LEA “to reimburse the parent(s) for the cost of that enrollment” in Xxxxxxxxxxxxxxxxx.
Payment of Transportation Costs
Parent seeks reimbursement for the costs of transporting Student between Student’s home and Xxxxxxxxxxxxxxxxx. A free appropriate public education includes related services.
8 VAC 20-81-10 defines:
“Related services” means transportation and such developmental, corrective, and other supportive services as are required to assist a child with a disability to benefit from special education ***
Accordingly, the LEA must transport Student between xxx home and Xxxxxxxxxxxxxxxxx or reimburse Student’s Parents for the cost of paying a service to transport Student between xxx home and Xxxxxxxxxxxxxxxxx in Xxxxxxxxxxx Virginia.
Compensatory Services Denied





Least restrictive environment” (LRE) means that to the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are not disabled, and that special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only when the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily. (34 CFR 300.114 through 34 CFR 300.120)

Parent seeks 150 hours of compensatory services for Student. The evidence is insufficient for the Hearing Officer to determine the appropriate amount of and nature of services to be rendered to Student. Accordingly, Parent’s request is denied.
New IEP
Typically, IEPs are developed on an annual basis. Because of the outcome of this case, it is appropriate to conduct a new IEP. Accordingly, the LEA must schedule an IEP meeting and assemble an IEP team that includes appropriate representatives of Xxxxxxxxxxxxxxxxx.
Conclusion
This case is difficult because the evidence is overwhelming that the LEA employs numerous competent special education professionals dedicated to providing the best special education services possible. The LEA does not intentionally disregard special education regulations or make only a minimal effort to help special education students. The opposite is true. In this unique case, however, the LEA’s IEP team did not adequately recognize Student’s school refusal and timely implement an effective plan to counter that refusal. The Hearing Officer does not believe Student will enter and remain in Xxxxxxxxx Xxxxxxxxxxxx’s Level II classroom if Student is returned to Xxxxxxxxxxxxxxx County Public Schools. The only appropriate option is for Student to attend Xxxxxxxxxxxxxxxxx.
Accordingly, the LEA is ordered to reimburse Student’s Parents for the cost of enrollment at Xxxxxxxxxxxxxxxxx. The LEA is ordered to transport Student between xxx home and Xxxxxxxxxxxxxxxxx or reimburse Student’s Parents for the cost of paying a service to transport Student between xxx home and Xxxxxxxxxxxxxxxxx. Parent’s request for compensatory services is denied. The LEA is ordered to hold a new IEP meeting.
Parties can appeal Hearing Officer decision to State Circuit Court within 180 days and to Federal District Court within 90 days.
Dated: 10/7/2024

/s/ Carl Schmidt
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