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INTRODUCTION

After careful consideration of the pleadings, argument, and evidence (especially LEA expert-witness testimony), this is an extremely straight forward matter without dispute regarding the legal matters and evidence presented. The Parent/Child failed to carry the burden of proof on all matters. The Parties allowed a hearing without controversy and, as stated on the record, a blessing. Overall, Counsel, the Parent/Child, Advocate and LEA participants demonstrated a herculean effort to allow this Child to succeed academically, socially as well as IDEA mandates. Please let this effort hereafter to continue with and renewed understanding of IDEA law and its requirements/limitations! The reality is that the Parent/Child's efforts to challenge an IDEA designation were, quite frankly, merit less, with great respect. The LEA document, entitled "Xxxxxxxxxxxxxxx Public Schools' Proposed Findings of Fact, Conclusions of Law, and Argument" (LEA Response) was extremely found to be legally persuasive and binding1 in regards to finding of fact, law, witness credibility, exhibits, etc., and incorporated by reference as Exhibit 1.2 Overall, "[t]he court pointed out that various courts have thus interpreted IDEA not

1With the exception of the estoppel argument.
2This is not, in any way, a lazy effort by this Hearing Officer. On the contrary, an extensive review was conducted of the quality LEA Response (and the record and the Parent/Child pleadings). To be specific, this is not an effort to deny Due Process, by any means. The LEA Response, quite frankly, stated the necessary law, facts and credibility of the witnesses, expert designation as stated therein. Such effort was invited to all parties as allowed under Virginia law and efforts reviewed. In the past, this Hearing Officer has rendered very detailed opinions. However, given the issues raised, the overwhelming LEA Expert testimony, pleadings, undisputed law, and evidence, etc., the need for such an

to require "classify[ing] a student into a particular category," but only the provision of "an appropriate education." See, e.g., Fort Osage R-1 Sch. Dist. v. Sims, 641 F.3d 996, 1004 (8th Cir. 2011) (explaining "the particular disability diagnosis affixed to a child in a [IEP] will, in many cases, be substantively immaterial because the [IEP] will be tailored to the child's specific needs"). [Emphasis added.] This is consistent with Rowley and Endrews. Moreover, LEA Exhibit 75, the IEP, dated May 20, 2024, is found to provide FAPE to the Child based on the overwhelming LEA expert testimony. As a result, the Amended Due Process Request is dismissed with prejudice. Finally, at all times referenced herein, the LEA provides IDEA services and IEPs consistent with FAPE.

PROCEDURAL BACKGROUND:

Pursuant to the Individuals with Disabilities Education Improvement Act ("IDEA"), this matter came upon the Parent/Child's Request for Due Process Hearing. By Agreement, an Independent Educational Evaluation (IEE) was conducted. By agreement, the Parent/Child filed an Amended Due Process Request. An IEE was conducted. Deadlines were extended per agreement. Responsive pleadings were filed. All Reports are incorporated herein by reference as if set forth in full.

SPECIFIC ISSUES

A. Whether the IEP for the 2021-2022 school year provides FAPE and, if not, what is the remedy?
B. Whether the IEP for the 2022-2023 school year provides FAPE and, if not, what is the remedy?
C. Whether the IEP for the 2023-2024 school year provides FAPE and, if not, what is the remedy?
D. Whether the LEA violated IDEA procedural requirements and, if so, did such deny the Child FAPE for 2021-2022 school year?
E. Whether the LEA violated IDEA procedural requirements and, if so, did such deny the Child FAPE for 2022-2023 school year?
F. Whether the LEA violated IDEA procedural requirements and, if so, did such deny the Child FAPE for 2023-2024 school year?
G. Whether the Parent/Child failed to cooperate in accordance with IDEA requirements and, if so, what is the remedy?
H. Whether the defense of estoppel is available to the LEA and, if so, what is the remedy?


exhaustive hearing-officer opinion would be extremely redundant, given the quality of the LEA Response. The inclusion of the LEA Response by reference is not a "short-cut" to save time, but a reality to avoid a redundant, unnecessary, effort by this Hearing Officer. The LEA Response was thoroughly reviewed with this Hearing Officer's unusual and perhaps, non-IDEA sanctioned, focus to allow any remedies requested by the Amended Due Process Request to be effectuated. Such review was without prejudice to the LEA. After such specific review, the LEA prevails for reasons stated in the LEA Response: no choice. This is why the LEA Response was incorporated by reference: not laziness but reality. Note: any hearing officer decision is reviewed by an appellant tribunal including this effort. The IDEA reality is that the Amended Due Process Request must be dismissed with prejudice for reasons stated herein including the incorporation of the LEA Response.


FACTUAL FINDINGS

1. The LEA Response entitled "Findings of Fact" are incorporated herein by reference as if set forth in full per Exhibit 1 including its reference to expert designations.
2. LEA Exhibit 75, the IEP, dated May 20, 2024, provides FAPE to the Child.
3. The Parent/Child failed to cooperate as required by IDEA regarding the effort creating the LEA Exhibit 75, the IEP dated May 20, 2024 IEP, without justification or excuse per IDEA.
4. The LEA witnesses, especially expert witnesses, were found extremely credible based on their demeanor, extremely extensive interaction with the Child (and xxx file), lack of bias, credentials, commitment to the Child and that such testimony was consistent with the Exhibits.
5. An IEE was conducted per Agreement and deadlines extended in accordance with IDEA.
6. The expert for the Parent/Child, the respected Advocate, was found incredible based on her demeanor, failure to respond to specific questions, argument and inconsistency with the Exhibits. (As an observation and consistent, by conventional wisdom, any lawyer (or this Advocate) should be dissuaded not to be a witness insofar as such function places such professional in an horrendous position--advocate or witness; her testimony was as an advocate.)
7. At all times referenced herein, the LEA provided IEPs consistent with FAPE and, as a result, no individual analysis of such IEPs (or services) is required.
8. At all times, the LEA effectuated the IDEA's requirement to obtain data per IDEA.
9. At all times, the LEA effectuated the IDEA's requirement to meaningful communication with the Parent Child.
10. After the Child's designation for IDEA services, the LEA effectuated IDEA's requirement to conduct IEP meetings timely.
11. After the Child's designation for IDEA services, the LEA provided such services in accordance with IDEA.
12. After the Child's designation for IDEA services, the LEA successfully conducted data evaluations throughout the Child's IDEA eligibility in accordance with IDEA.
13. After the Child's designation for IDEA services, the Child progressed consistent with IDEA mandates.
14. Under all IEPs and appropriate LEA services, the Child has made great progress in accordance with IDEA.
15. No credible evidence was introduced to establish an estoppel defense.
16. The Parent/Child and, indeed, the Parties, at all times, acted in good faith, the essence of IDEA's mandate to cooperate.

LEGAL ANALYSIS

The Amend Due Process Request is denied for reasons stated herein.

A. Whether the IEP for the 2021-2022 school year provides FAPE and, if not, what is the remedy?
B. 
For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to introduce evidence to prove this issue. Moreover, such claims are partially barred by the statute of limitations as stated in the LEA Response. The issue is denied.

C. Whether the IEP for the 2022-2023 school year provides FAPE and, if not, what is the remedy?

For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to introduce evidence to prove this issue. The issue is denied.

D. Whether the IEP for the 2023-2024 school year provides FAPE and, if not, what is the remedy?

For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to introduce evidence to prove this issue. The issue is denied.

E. Whether the LEA violated IDEA procedural requirements and, if so, did such deny the Child FAPE for 2021-2022 school year?

For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to introduce evidence to prove this issue. The issue is denied.

F. Whether the LEA violated IDEA procedural requirements and, if so, did such deny the Child FAPE for 2022-2023 school year?

For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to introduce evidence to prove this issue. The issue is denied.

G. Whether the LEA violated IDEA procedural requirements and, if so, did such deny the Child FAPE for 2023-2024 school year?

For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to introduce evidence to prove this issue. The issue is denied.

H. Whether the Parent/Child failed to cooperate in accordance with IDEA requirements and, if so, what is the remedy?

For reasons stated in the LEA Response, Factual Findings and Introduction, the Parent/Child failed to cooperate as required by LEA requirements. The evidence supports that the Parent/Child failed to attend the necessary IEP meetings without excuse or justification regarding LEA Exhibit 75, the IEP dated May 20, 2024.
Specifically, the court pointed out that various courts have thus interpreted IDEA


not to require "classify[ing] a student into a particular category," but only the provision of "an appropriate education." See, e.g., Fort Osage R-1 Sch. Dist. v. Sims, 641 F.3d 996, 1004 (8th Cir. 2011) (explaining "the particular disability diagnosis affixed to a child in a [IEP] will, in many cases, be substantively immaterial because the [IEP] will be tailored to the child's specific needs"). By the evidence, the Parents declined to participate in the generation of LEA Exhibit 75, the IEP dated May 20, 2024, on the mistaken belief that IDEA's stay put requirement require their action to decline IEP participation. Such mistaken belief was in good faith, based on the advice of the respected Advocate or, perhaps, a failure to understand the nature of the Child's IDEA designation. Unfortunately, such election, even in good faith, is found to be uncooperative per IDEA mandates. IDEA deadlines require the participation of all involved including the Parents, despite a pending Due Process Request.

I. Whether the defense of estoppel is available to the LEA and, if so, what is the remedy?

After considering the LEA Response, Factual Findings and Introduction, the LEA argument regarding estoppel is denied per law. The focus is whether any IEP provides FAPE as produced by the IEP Team, regardless of parental consent. A parent/child can attack an agreed-upon IEP. (But see IDEA "stay-put" requirements.) Any IEP, agreed-upon or otherwise, is a viable, living, document to be updated per review of a child's daily IDEA's data, information received from other sources including a parent/child update (e.g., a doctor's diagnosis of dyslexia), etc. In any event, any such on-going viable IEP mandates an IEP team meeting to review viable changes. Moreover, an IEP may be ambiguous or insufficient in regard to methods while goals are solid. In other words, an IEP may have quality goals, but its language regarding implementation may be insufficient, allowing a Due Process request (usually after unsuccessful implementation). Similarly, an IEP may have outstanding implementation methods, but it goals are unrealistic. In other words, a parent/child can litigate an agreed-upon IEP, as IDEA law allows: ambiguities, insufficiency or (outside its contents) its effectuation of IDEA mandates.3 To take the estoppel argument to a legal conclusion, any parent/child would be denied IDEA rights on the basis that such parent "consented" or signed the IEP. This result would be absurd. While such consent may be evidence, such action cannot be a block to providing a Child FAPE. An IEP is the product of the IEP team subject to litigation per IDEA, not finalized by parental consent such as an un-ambiguous contract. The estoppel argument is rejected per law as a block, but such argument may be allowed as evidence. An IEP is not a contract but govern by IDEA. Further, no credible evidence was introduced to establish an estoppel defense.

3This tribunal cannot act as an IEP Team member to modify, de novo, the content of an agreed-upon IEP. but can make adjustments as per IDEA.


CONCLUSION

The Parent/Child failed to prove their case for reasons stated in the LEA Response and the Introduction. Specifically, the Child has been found eligible for IDEA services under the designation of “Autism" for years. The LEA has provided services in accordance with IDEA over such years with success. The Parent/Child took herculean efforts to include such IDEA designation to include another category. With great respect to the Parent/Child and the respected Advocate, this effort was found unpersuasive per case law. Under Endrew, the LEA must provide services to effectuate IDEA regardless of designation as stated in the LEA Response and Introduction. Such IDEA services were provided under each and every IEP. Under all IEPs and appropriate LEA services, the Child has made great progress in accordance with IDEA. In the instant matter, the Parent/Child failed to show the real issue: whether the LEA failure to provide IDEA services with a Child's being found eligible for IDEA services. Such evidence, if any, was found unpersuasive, including a reading disorder. While evidence from the Father reviewed his frustration that the Child did not progress from one level to another (non-IDEA students vs. IDEA students), such position was found to be, with great respect, superficial; the Child has made great progress in accordance with IDEA and xxx designation (i.e., non-IDEA progression does not override IDEA progression). The overwhelming evidence was that the LEA conducted data driven evaluations throughout the Child's IDEA designation. (While any parent may want progression regarding non-IDEA review/measurement, such is not the issue in the instant matter, an IDEA review.) While the love of the Parents was greatly pronounced, the Child has autism as per xxx IDEA designation. To focus on non-IDEA goals robs any parent of the reality under IDEA, i.e., let IDEA efforts succeed. The Child thrives under the IDEA established documents-IEPs, etc. This Hearing Officer has no doubt that this Child will greatly succeed far beyond the expectation of any Party. The Child has great gifts but learns differently as known to the Parties: the reality per IDEA Designation. Such difference (IDEA goals vs. non-IDEA goals) must be reviewed, and is correctly reviewed by any IEP Teams at all times (especially with parental involvement). However, the realization of the pleadings, etc., required the findings, etc., herein, i.e., the autism designation under IDEA, is the focus of analysis, not an approach otherwise.) Moreover, at all times referenced herein, the LEA provided IDEA services and IEPs consistent with FAPE. The Child is thriving under the LEA environment in accordance with IDEA. (While a Parent wishes progression under non-IDEA levels, such is, with great respect, perhaps premature.) Finally, the overwhelming evidence is that the LEA Exhibit 75, the IEP dated May 20, 2024 per LEA Experts. This IEP absolutely would provide services consistent with FAPE. Overall, the Child is thriving in accordance per all IEPs in accordance with IDEA.4 With that stated, the legal standard established by Rowley and Endrews control. Overall, this Child is gifted and will succeed. Party cooperation regarding any IEP development is commend.

APPEAL, IMPLEMENTATION AND PREVAILING PARTY NOTIFICATIONS

1. Appeal. Pursuant to 8 VAC 21-81-T and §22.214 D of the Virginia Code, this decision is final and binding unless either party appeals in a federal district court

4To the extent that the Amend Request seeks other relief, such is denied for reasons stated herein including the LEA Response.


within 90 days of the date of this decision, or in a state court within 180 days of the date of this decision.
2. Implementation. The LEA shall develop and submit an implementation plan within 45 calendar days of the rendering of a decision.
3. Prevailing Party. The LEA is deemed the prevailing party.
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XXXXXXXXXXXXXXX PUBLIC SCHOOLS' PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ARGUMENT

Respondent Xxxxxxxxxxxxxxx Public Schools ("XXPS"), by counsel, submits this Proposed Findings of Pact, Conclusions of Law, and Argument to summarize the evidence and authorities in this hearing brought by Xxxxxxxxxxxxxxxxxx and Xxxxxxxxxxxxxxxxxx ("Parents") for Xxxxxxx Xxxxxxxxxx ("Xxxxxxx").
Introduction

The central issue in this case is whether Xxxxxxx, who at all relevant times was eligible for special education as a child with disabilities in the category of Autism, was also eligible in the category of Specific Learning Disability ("SLD") in November 2022, and, whether XXPS' proposed Individual Education Programs ("IEPs"), and placement at Xxxxxxxxxxx Xxxxxxxxx School ("Xxxxxxxxxxx") in the Enhanced Autism Classroom ("EAC'') provided Xxxxxxx with a free and appropriate public education ("FAPE") under the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400, et seq. ("IDEA").
The evidence demonstrates that in each reevaluation and eligibility determination, XXPS conducted or attempted to conduct comprehensive evaluations. At each eligibility meeting, XXPS's eligibility committee considered the information and evaluations available to it at the time, and properly determined that Xxxxxxx was eligible for special education - in 2022 and 2023, in the category of Autism, and most recently, in the categories of Autism and SLD. Importantly, the evidence also demonstrates that at all times XXPS's implemented and proposed IEPs provided Xxxxxxx with a PAPE, and until May of 2022, Parents substantively agreed with Xxxxxxx' educational program. Moreover, XXPS has at all times implemented the last agreed upon IEPs and has not violated the stay-put provisions of the IDEA. Finally, the evidence demonstrates that XXPS has not marginalized Parents' involvement in the IEP process; rather, Parents withdrew consent for Xxxxxxx to receive a new evaluation in 2023 and chose to remove themselves entirely from the IEP and reevaluation processes in 2024.
As a result, Parents' claims are also barred by parental noncooperation and the doctrine of estoppel. Further, claims prior to March 28, 2022 are barred by the IDEA's statute of limitations. Last, much of Parents' requested relief is not compensable by a Hearing Officer. As a result, Parents' request for due process should be denied.
Proposed Findings of Fact

Xxxxxxx' Disabilities
Xxxxxxx is a xxxx-year-old xxxxx grade XXPS student. XXPS Ex. 72-001. XX has been for several years, and is currently, eligible for special education as a student with disabilities in the category of Autism. XXPS Ex. 51-003 - 51-005, 69-002 - 69-004. Xxxxxxx was initially found eligible for special education services as a student with disabilities in the category of Autism in 2017. XXPS Ex. 11-003 -11-004. In 2020, Xxxxxxx underwent xxx first reevaluation and was again found eligible in the category of Autism. XXPS Ex. 20-003 - 20-004. Earlier this year, XXPS proposed eligibility in the additional category of SLD, but Parents have not provided consent. XXPS Ex. 76-001 - 76-002.

The 2021-2022 School Year (xxxx Grade)
IEPs and Implementation, During the 2021-2022 School Year
Xxxxxxx began xxxxx grade at Xxxxxxxxxxx in the fall of 2021. Day 2 Tr. 37-38. Xxxxxxx' initial educational program for the 2021-2022 school year was proposed in an IEP from June 10, 2021 IEP. XXPS Ex. 29-001. That IEP was prepared over the course of two IEP meetings, at the end of Xxxxx Xxxxxxxxxxxxx year on May 27, 2021 and June 10, 2021. XXPS Ex. 29-001 -29-002.
Parents and their advocate Dr. Kathleen Ross-Kidder participated fully in in both meetings. 

XXPS Ex. 29-001 - 29-002.  
In preparing the June 10, 2021 IEP, the team discussed Xxxxxxx' strengths and needs. XXPS Ex. 29-019 -29-021. XXPS proposed goals for Xxxxxxx in the areas of behavior improvements and emotional reactions - anxiety/frustration; fine/gross motor; reading/phonics skills; mathematics and number sense; and social skills and conversation skills. XXPS Ex. 29-003 - 29-017.
In reading, staff noted that while Xxxxxxx still demonstrated a need in that area, XX had made progress during Xxxxxxxxxxxxx. XXPS Ex. 29-020. Regarding behavior, Xxxxxxx had demonstrated difficulty accessing learning, and had other behavioral needs, including difficulty following directions, transitioning, and disruptive behaviors. Day 2 Tr. 136-38, XXPS Ex. 29-020. Over the course of the 2020 - 2021 school year, XXPS staff collected data through a Functional Behavioral assessment ("FBA"), which showed a decrease in disruptive behaviors. XXPS Ex. 29-028-29-029. As a result, while the IEP team considered a behavioral improvement plan ("BIP"), the team determined one was not needed at that time. XXPS Ex. 29-
019. However, the team continued to support Xxxxxxx' behavioral needs with targeted goals. XXPS Ex. 29-003 - 29-008. XXPS also proposed accommodations for Xxxxxxx, including visual reminders for classroom rules and an individual schedule, timers, extended time, testing over multiple days, chunking of assignments, pencil grips, loop scissors, read aloud, and a token­ based positive reinforcement system. XXPS Ex. 29-018. XXPS did not propose extended school year ("ESY") for Xxxxxxx because of xxx demonstrated progress over the previous year. XXPS Ex. 29-019, 29-030, 29-036-29-037. For the 2021-2022 school year, XXPS proposed Xxxxxxx continue with placement in Xxxxxxxxxxx's Enhanced Autism Classroom ("EAC"). XXPS Ex. 29-030. XXPS proposed that Xxxxxxx receive 7.5 hours per week of special education in the general education class with support, and 22 hours per week of special education in the small special education classroom only. XXPS Ex. 29-036. Specifically, XXPS proposed that Xxxxxxx would receive special education in the EAC with specialized support, as well as supp
orts in the regular classroom. Day 2 Tr. 58, 156. The EAC environment provides specialized support in a small group setting, and also utilizes applied behavioral analysis ("ABA") strategies. Day 2 Tr. 28-29, 146, 152. XXPS also proposed 2 hours per month of occupational therapy in the special education setting. XXPS Ex. 29-027. Parents consented to every part of this IEP except for the decision not to propose ESY. XXPS Ex. 29-033 -29-034; Day 2 Tr. 142-43.
In the fall of 2021, Xxxxxxx began the Reading Master in the response to intervention tier level three. Day 2 Tr. 118-19. The tier system relates to the intensity of instruction each student receives. Day 3 Tr. 231-35. Tier 1 instruction is reading instruction every student gets. Day 3 Tr.
232. Tier 2 instruction is for students who require reteaching. Day 3 Tr. 232. Tier 3 provides students with a "targeted and systematic instruction that happens at a higher level of frequency to attempt to close the gap in a student's understanding." Day 3 Tr. 232-33.
As Xxxxxxx began the 2021-22 school year, xxx disruptive and aggressive behaviors decreased significantly especially during non-core "specials" classes such as tech lab, physical education ("PE"), and music. XXPS Ex. 32-032. As a result, on November 15, 2021, XXPS proposed an IEP addendum to explore a trial period to for Xxxxxxx to expand xxx general education class time. XXPS Ex. 32-032. XXPS proposed that Xxxxxxx participate in PE and music for 2.5 hours per week, and tech lab for .5 hours per week in the general education class with support.
XXPS Ex. 32-032. XXPS proposed to then reconvene the IEP team after a 4-6 week trial period to monitor Xxxxxxx' progress. XXPS Ex. 32-032. In this proposal, XXPS did not propose ESY. XXPS Ex. 32-029. Parents fully consented to this IEP on November 22, 2021. XXPS Ex. 32-031.
In January 2022, XXPS prepared an IEP Addendum without a meeting to document Xxxxxxx' trial progress, and propose that Xxxxxxx switch to all general education class specials with support. XXPS Ex. 33-033. Based on Xxxxxxx' progress, XXPS proposed Xxxxxxx participate in library, tech lab, PE, music, strategies lab, counselling, and art with support and accommodations, for 5.5 hours weekly in the general education classroom. XXPS Ex. 33-018, 33-033. Parents fully consented to this IEP Addendum on January 28, 2022. XXPS Ex. 33-032.
Xxxxxxx' Educational Progress During the 2021-2022 School Year
Report Cards
During xxx xxxxx-grade school year, Xxxxxxx made progress, as demonstrated in xxx xxxxxxxxxxx school progress report. XXPS Ex. 30-001 -30-002. XXPS' xxxxxxxxxxx school progress reports are measured on a scale of four numbers: 1 (seldom demonstrates), 2 (sometimes demonstrates), 3 (usually demonstrates), and 4 (consistently demonstrates). XXPS Ex. 30-001. These progress reports measure "standards-based skills per each grade level." Day 2 Tr. 151. Xxxxxxx made progress in multiple areas, including math, history, science, and reading.
Day 2 Tr. 151-52. In math, Xxxxxxx demonstrated 3s and 4s, and increased from 3 to 4 in "[r]epresent[ing] situations and mathematical relationships using algebraic symbols". XXPS Ex. 30-001, Day 2 Tr. 152. With respect to language arts, Xxxxxxx increased from 2 to 3 in the areas of "[w]rit[ing] with purpose, clarity, and expression". XXPS Ex. 30-001, Day 2 Tr. 152.
IEP Progress Report

Xxxxxxx also made significant progress during the xxxxx grade on xxx IEP goals. XXPS Ex.

83. XXPS IEP progress reports measure progress on a scale of five numbers: (1) the goal has not been introduced, (2) the student has not yet demonstrated progress toward achieving that goal,
(3) the student has demonstrated some progress towards achieving this goal, (4) the student is making sufficient progress toward achieving this goal within the duration of the IEP, and (5) the student has met the criteria for the goal. XXPS 83-001.
During xxxxx grade, Xxxxxxx made progress on xxx annual goals in all xxx areas of need.

XXPS Ex. 83. With respect to behavior improvements and emotional reactions - anxiety/ frustration, Xxxxxxx progressed from 3 to 4 in xxx first and third annual goals, and 3 to 5 in xxx
second annual goal. XXPS Ex. 83-001- 83-008. In the area of fine/gross motor, Xxxxxxx progressed from 3 to 5 in xxx first annual goal, and 3 to 4 in xxx second annual goal. XXPS Ex.
83-009 - 83-013. Regarding reading-phonic skills, Xxxxxxx progressed from 3 to 4 in xxx first and second annual goals. XXPS Ex. 83-014- 83-018. In mathematics -number sense, Xxxxxxx progressed from 3 to 5, mastering xxx annual goal. XXPS Ex. 83-019- 83-020. Finally, Xxxxxxx progressed from 3 to 5 in xxx social skills and conversation skills goal. XXPS Ex. 83-21.
The 2022-2023 School Year (xxxx Grade)
IEPs and Implementation, During the 2022-2023 School Year

The IEP team convened in May 2022 to develop Xxxxxxx' annual IEP meeting twice, on May 18, and May 25, 2022. XXPS Ex. 34-00l Both Parents and Dr. Ross-Kidder participated in the May 18 IEP meeting, while Xxxxxxx' mother and Dr. Ross-Kidder participated in the May 25 meeting. XXPS Ex. 34-001.
The IEP team identified Xxxxxxx' strengths and areas of need, and proposed goals in the areas of behavior improvements and emotional reactions - anxiety/frustration; reading and decoding, word analysis, and spelling (encoding); writing/written language; fine/gross motor; social skills and social problem solving; mathematics and computation and estimation; and reading and reading comprehension. XXPS Ex. 34-002 - 34-020. XXPS recommended accommodations including extended time, testing over multiple days, frequent breaks, read aloud assignments, dictation to scribe, math aids, clearly defined limits and expectations, access to fidgets, and a positive reinforcement system. XXPS Ex. 34-021 - 34-022. XXPS also proposed ESY for Xxxxxxx. XXPS Ex. 34-032.
For the 2022-2023 school year, XXPS proposed placement in Xxxxxxxxxxx's EAC. XXPS Ex. 34-032. Specifically, XXPS recommended that Xxxxxxx receive 12.5 hours of special education in the general education class, and 17 hours of special education services in the small special education classroom. XXPS Ex. 34-031. XXPS IEP also called for Xxxxxxx to receive 2 hours per month of occupational therapy in the special education classroom. XXPS Ex. 34-031. XXPS noted Xxxxxxx' continued progress with xxx behavior, and that XX enjoyed science and social studies. XXPS Ex. 34-023. As a result, XXPS proposed that Xxxxxxx would participate in science and social studies, in the general education class with support, for 2.5 hours per week for 4-6 weeks at the beginning of the school year. XXPS Ex. 34-023. Parents fully consented to this IEP on June 4, 2022. XXPS 34-035.
On September 30, 2022, the IEP team reconvened to document Xxxxxxx' progress during the trial period. XXPS Ex. 46-023. Both Parents participated in this IEP meeting. XXPS Ex. 46-001. The IEP team noted that Xxxxxxx was successfully accessing science and social studies in the general education class with specialized support, since the beginning of the school year. XXPS Ex. 46-023. As a result, XXPS proposed adjusting Xxxxxxx' hours to 16.25 hours of special education services in the general education classroom, and 13.25 hours of special education in the special education class. XXPS Ex. 46-023, 46-032. XXPS also provided Parents with updates on xxx academic data, and proposed continuing to meet with Parents to discuss Xxxxxxx' literacy data. XXPS Ex. 46-037. Parents fully consented to this IEP Addendum on October 6, 2022.
Following Xxxxxxx' 2022 reevaluation and eligibility process, infra section II.C.2, the IEP team reconvened on January 6, 2022 to document the 2022 assessment information and incorporate that data into Xxxxxxx' present levels of performance. XXPS Ex. 53-040 - 53-041.
Parents both attended that IEP Addendum meeting, and agreed to this IEP Addendum on January 21, 2023. XXPS Ex. 53-001, 53-039.
1. 2022 Reevaluation and Eligibilitv Process

On November 20, 2022, the XXPS reevaluation committee convened to determine whether Xxxxxxx continued to be a child with a disability in need of special education. XXPS Ex.41-001 - 41-002. The reevaluation committee recommended comprehensive assessments including a psychological assessment, an educational assessment, a hearing and vision screening, and an observation. XXPS Ex. 43-001 - 43-002. The reevaluation committee also considered an occupational therapy update. XXPS Ex. 42, Day 3 Tr. 155. On September 20, 2022, Parents agreed to each of the assessments proposed by the reevaluation committee. XXPS Ex. 43-002.
XXPS proceeded to comprehensively evaluate Xxxxxxx, and XXPS staff conducted a hearing and vision screening, a student observation, a psychological evaluation, and an educational evaluation. XXPS Ex. 45, 47-49.
The educational evaluation was completed by Ms. XXxxxxx Xxxxxx, who was previously Xxxxxxx' special education teacher during the 2020-2021 and 2021-2022 school years. Day 2 Tr. 36-37. Ms. Xxxxxx is a preferred person for Xxxxxxx, and they have a "good relationship" and she had built a rapport with XXX. Day 2 Tr. 182. While Xxxxxxx initially transitioned well to the evaluation environment with Ms. Xxxxxx, she needed to give XXX frequent breaks due to Xxxxxxx' "distractibility and attention needs." XXPS Ex. 47-002, Day 2 Tr. 183. Xxxxxxx also showed difficulty with "time constraint subtests" Day 2 Tr. 183. Xxxxxxx grew frustrated with the testing, and ultimately, Ms. Xxxxxx needed six days to conduct the Kaufman Test of Educational Achievement, Third Edition ("KTEA-3") for the educational evaluation. XXPS Ex. 47-002, Day 2 Tr. 183-84. Importantly, the KTEA-3 is a measure of educational achievement, not a psychological evaluation, and does not evaluate psychological processes. Day 2 Tr. 180-81.
In math, Xxxxxxx' math composite score was in the 18th percentile, in the average range. XXPS Ex. 47-003. XX scored in the average range in math concepts and applications and math computation, and in the below average range for math fluency. XXPS Ex. 47-003. Xxxxxxx' overall reading composite score was in the 8th percentile, or below average range. XXPS Ex. 47-003. XX scored in the below average range on most reading subtests, and scored in the average range on silent reading fluency. XXPS Ex. 47-003 -XXPS Ex. 47-005. Xxxxxxx scored in below average range on the overall written language composite, scoring in the 4th percentile. XXPS Ex. 47-005. Xxxxxxx performed in the average range for listening comprehension. XXPS Ex. 47-006.
XXPS school psychologist XXXXx XXXXXXXX conducted Xxxxxxx' psychological evaluation.

XXPS Ex. 48. In doing so, Ms. XXXXXXXX assessed Xxxxxxx for all suspected areas of need, including SLD. Day 3 Tr. 160. Ms. XXXXXXXX evaluated Xxxxxxx specifically for SLD, because of Parents' concern, and the concern of whether "another underlying disability... might be impacting xxx learning." Day 3 Tr. 160. Ms. XXXXXXXX also evaluated Xxxxxxx for Autism. Day 3 Tr. 161.
Ms. XXXXXXXX assessed Xxxxxxx using the Autism Spectrum Rating Scales ("ASRS"), the Behavior Assessment System for Children, third edition ("BASC-3"), the Comprehensive Test of Phonological Processing, second edition ("CTOPP-2") and the Differential Ability Scales, second edition ("DAS-2"). XXPS Ex. 48-002. During Xxxxxxx' evaluation, XX struggled to maintain attention and focus and had difficulty continuing with testing activities. XXPS Ex. 48-003. Xxxxxxx would whine, groan, and fake cry during the evaluation, would provide quick responses for multiple choice questions, and would talk over directions. XXPS Ex. 48-003. As a result, Ms. XXXXXXXX had to conduct the evaluation over three days, and before the beginning of the third day of testing, Xxxxxxx said "This is going to be a nightmare!". XXPS Ex. 48-003. Ms. XXXXXXXX noted in her report that "Results should be interpreted with caution due to behaviors exhibited during the evaluation." XXPS Ex. 48-003 (emphasis added).
Xxxxxxx demonstrated below average cognitive abilities on the DAS-II, receiving a general conceptual ability ("GCA") score of 86. XXPS Ex. 48-003, 48-007. Xxxxxxx demonstrated below average processing skills, receiving a score of 82 on the CTOPP-2. XXPS Ex. 48-003, 48-007.
However, Ms. XXXXXXXX noted that these results should be interpreted with caution, because

Xxxxxxx was resistant to testing tasks, and had inconsistent performance "missing easier items and then responding correctly to more difficult items." XXPS Ex. 48-003 - 48-004. Ms. XXXXXXXX also evaluated Xxxxxxx with the ASRS and BASC-3, and concluded that Xxxxxxx had "many behavioral characteristics similar to other children diagnosed with [autism]. XXPS Ex. 48-004.
Ms. XXXXXXXX concluded that "Xxxxxxx continues to demonstrate behaviors which are consistent with xxx diagnosis of [autism]." XXPS Ex. 48-005. However, she noted multiple times that Xxxxxxx did not demonstrate a processing deficit. XXPS Ex. 48-004-48-005. Ms. XXXXXXXX did not find a processing deficit was present at that time because Xxxxxxx' GCA score measuring xxx overall cognitive ability was an 82, and xxx CTOPP-2 score measuring xxx phonological processing was 86. Day 1 Tr. 235-36. Those scores are only 4 standard score points apart, demonstrating a lack of deficit. Day 1 Tr. 235-36. Those similar scores, coupled with Xxxxxxx' testing behaviors, led Ms. XXXXXXXX to conclude that Xxxxxxx did not demonstrate a processing deficit at that time. Day 3 Tr. 168-69.
On November 19, 2022, XXPS's eligibility committee met to consider whether Xxxxxxx continued to be eligible for special education services. XXPS Ex. 51-002. In order to determine eligibility, XXPS completes the basis for committee decision ("BCD") forms, which come directly from the VDOE, and are derived from the provisions of the IDEA. Day 1 Tr. 237. The eligibility committee completed the BCD for Autism, and determined that Xxxxxxx met the criteria for eligibility in the category of Autism. XXPS Ex. 51-003, 51-008 -51-009.
The eligibility committee also completed the BCD for SLD and determined that Xxxxxxx was not eligible in the category of SLD. XXPS Ex. 51-003, 51-006-51-007. Contrary to Parents' assertions, Xxxxxxx satisfied criterion E, because XX met at least one "evaluation outcome" model. XXPS Ex. 51-007. However, Xxxxxxx did not satisfy criterion C, because the eligibility committee concluded that XX did not demonstrate a processing disorder at that time. XXPS Ex. 51-006. Xxxxxxx also did not satisfy criterion H, which is that the student requires specially designed instruction as a result of SLD. XXPS Ex. 51-007. As Xxxxxxx was already eligible for special education services in the category of Autism, and not eligible under SLD, there was no change in xxx eligibility and Parents' consent was not required. XXPS Ex. 51-005.
2. Xxxxxxx' Educational Progress at Xxxxxxxxxxx

a. Report Cards
Xxxxxxx continued to make progress during the 2022-2023 school year, as demonstrated by xxx xxxxxxxxxxx school progress report. XXPS Ex. 39-001 - 39-002. Xxxxxxx scored 3s and 4s in every subject. XXPS Ex. 39-001 -39-002. For example, in science and social studies, XX received 4s on all standards, and in math, XX received 4s in representing numbers, computing numbers, and using data. XXPS Ex. 39-001, Day 2 Tr. 165. In reading and language arts, Xxxxxxx usually demonstrated standards, and scored 3s. XXPS Ex. 39-001, Day 2 Tr. 165.
b. IEP Progress Reports
Xxxxxxx' progress during the 2022-2023 school year was reflected in xxx IEP progress reports. XXPS Ex. 35. Xxxxxxx progress from 1 to 5 in xxx first annual goal in behavior improvements and emotional reactions - anxiety/frustration. XXPS Ex. 35-001 - 35-003. With respect to reading- decoding, word analysis, and spelling (encoding), Xxxxxxx progressed from 1 to 3 in xxx first annual goal, 1 to 4 in xxx second annual goal, and 1 to 5 in xxx third annual goal. XXPS Ex. 35-004- 35-009. In writing/written language, Xxxxxxx progressed from 1 to 5 in xxx first annual goal and 1 to 4 in xxx second annual goal. XXPS Ex. 35-010 - XXPS Ex. 35-012.
Regarding Xxxxxxx' fine/gross motor goals, XX progressed from 1 to 4 in xxx first and second annual goals, and from 1 to 5 in xxx third annual goal. XXPS Ex. 35-013 - 35-015. Xxxxxxx progressed on xxx social skills and social problem-solving goal, advancing from 1 to 4 oh xxx annual goal. XXPS Ex. 35-016- 35-017. Xxxxxxx also progressed from a 1 to 5 in xxx annual goal in mathematics and computation and estimation. XXPS Ex. 35-018. Finally, Xxxxxxx progressed from 1 to 5 in xxx annual reading comprehension goal. XXPS Ex. 35-019- 35-020.
The 2023-2024 School Year (xxxx Grade Repeated, at Parents' Request}
IEPs and Implementation, During the 2023-2024 School Year

Over the course of three meetings, May 10, May 25, and June 6, 2023, the IEP team reconvened to prepare Xxxxxxx' annual IEP. XXPS Ex. 54-001 - 54-002. Both Parents and Dr. Ross-Kidder participated extensively in each IEP meeting. XXPS Ex. 54-001 - 54-002, Day 3 Tr. 213-15. The IEP team discussed Xxxxxxx' strengths and needs, and XXPS proposed goals in the areas of fine/gross motor; writing/written language; reading and decoding, word analysis, and
spelling (encoding); reading and reading comprehension; and behavior improvements. XXPS Ex. 54-003 - 54-018. XXPS also proposed accommodations including extended time, testing over multiple days, graphic organizers, read aloud assignments, alternative means of response, math aids, dictation to scribe, access to coping activities, increased quarterly progress monitoring in reading, math, writing and spelling, and a positive reinforcement system. XXPS Ex. 54-019.
XXPS proposed Xxxxxxxxxxx's EAC for Xxxxxxx' placement and proposed 16.25 hours per week of special education in the general education class with support, and 13.25 hours of special education in the small special education classroom. XXPS Ex. 54-031, 54-033, 54-037. XXPS also proposed 2 hours per month of occupational therapy in the special education setting. XXPS Ex. 54-031. Additionally, XXPS proposed ESY for Xxxxxxx, and 75 hours of COVID-19 compensatory education. XXPS Ex. 54-031 - 54-033. On June 11, 2023, Parents consented to ESY and compensatory services, but did not agree with the proposed goals in the IEP, and requested an additional IEP meeting. XXPS Ex. 54-036.
Three days later, the IEP team reconvened. XXPS Ex. 55-001. Both Parents and Dr. Ross­ Kidder attended this meeting. XXPS Ex. 55-001. At that IEP meeting, XXPS worked with Parent to further develop Xxxxxxx' writing goals to provide XXX with achievable objectives, such as writing 6-8 sentences. Day 2 Tr. 171, XXPS Ex. 55-005. XXPS also proposed adding a high­ frequency reading goal to further develop Xxxxxxx' reading skills. Day 2 Tr. 171. Following this meeting, Parents shared concerns, and XXPS responded to each of those concerns, in writing.1 XXPS Ex. 36-001 - 36-003. Parents fully consented to that IEP on June 14, 2023. XXPS Ex. 55- 035.
At the beginning of 2023-2024 school year, Ms. XXXXXXXXXXX, an educational specialist with XXPS and Ms. Xxxxxx began to discuss transitioning Xxxxxxx from xxx then-current reading program of Reading Mastery to Orton-Gillingham to even more extensively target Xxxxxxx' needs. Day 3 Tr. 204-207. As Xxxxxxx continued to progress, Ms. Xxxxxx and Ms. XXXXXx continued to track xxx growth "to ensure that XX was making progress, not just within the program, but also that XX was using knowledge and putting it into practice". Day 3 Tr. 209. Xxxxxxx continued to receive "tier-3" reading intervention through Orton-Gillingham. Day 3 Tr. 231.
On September 14, 2023, the TEP team reconvened to discuss Parents' concerns regarding Xxxxxxx' general education participation, and xxx special education eligibility. XXPS Ex. 58-001 - 58-019. Parents and Dr. Ross-Kidder all attended this meeting. XXPS Ex. 58-001. XXPS proposed increasing Xxxxxxx' mathematics inclusion time (general education class, with specialized support) from 15 minutes per day to 30 minutes per day. XXPS Ex. 58-037. As a result, XXPS proposed modifying Xxxxxxx' service hours to 17.5 hours per week of special education in the general education classroom and 12.5 hours per week of special education in the special education class. XXPS Ex. 58-037.
Parents also shared their concern that they believed Xxxxxxx should be eligible for special education services in the category of SLD, however the 2022 psychological evaluation found that there was not a processing deficit at that time. XXPS Ex. 58-020. XXPS documented Parents' concerns, that Parents were considering either initiating a reevaluation or independent
educational evaluation ("IEE"), and that if Parents requested XXPS would reconvene a reevaluation for Xxxxxxx. XXPS Ex. 58-019 - 58-020. Parents consented to this IEP on September 21, 2024, with a notation of disagreement with Xxxxxxx' eligibility category of autism only, instead of autism and SLD. XXPS Ex. 58-035. Parents did not disagree with the goals, services, accommodations, service hours, or placement in the IEP. XXPS Ex. 58-035.
2023 Reevaluation and Eligibilitv Process

On October 2, 2023, the XXPS reevaluation committee convened to determine whether Xxxxxxx continued to be a child with a disability in need of special education. XXPS Ex. 60-
001 - 60-002. The reevaluation committee also received an occupation therapy progress update. XXPS Ex. 63, Day 1 Tr. 117. The reevaluation committee proposed a new psychological evaluation.

1 While the date on this form is June 14, 2022, Ms. Xxxxxx confirmed that date was a typographical error, and should reflect the date of June 14, 2023. Day 2 Tr. 173.

XXPS Ex. 61-001. The committee also proposed, that the psychologist observe Xxxxxxx as well in both the general and special education environments. XXPS Ex. 62-001. The reevaluation committee specifically proposed conducting an updated psychological evaluation "to give the team more information and data in looking at a processing disorder." XXPS Ex. 62-001 - 62-002. XXPS provided Parents prior written notice of the evaluation proposal, and Parents consented on October 2, 2023. XXPS Ex. 61-001 -61-002, 64-001-64-004.
XXPS licensed school psychologist XXXXXXXXXXXXXXXXX observed Xxxxxxx in preparation for her psychological report. XXPS Ex. 66-001. Ms. XXXXXX was prepared to do the required assessments of Xxxxxxx, and to perform a comprehensive evaluation of Xxxxxxx. Day 2 Tr. 281-82.
However, Ms. XXXXXX was unable to do so, because Parents revoked their consent for the
evaluation on October 26, 2023. Day 2 Tr. 281, XXPS Ex. 65-002, 66-001. In revoking their consent, Parents stated that "we deny consent at this time since we strongly feel that Xxxxxxx qualifies for SLD, and an assessment should be done using the specific criteria form for services under the Virginia Special Education policy manual SLD category." XXPS Ex. 80-049; Day 1 Tr. 120.
On November 21, 2023, the eligibility committee convened and assessed Xxxxxxx' eligibility using the state-prescribed BCD protocols. XXPS Ex. 69-005 - 69-009. Because Parents revoked their consent, the committee used the most recent evaluation data available to it, which was the psychological evaluation from 2022. Day 2 Tr. 282. The eligibility committee again determined that Xxxxxxx was eligible in the category of Autism, but that XX was not eligible in the category of SLD. XXPS Ex. 69-005 - 69-009. Specifically, the committee found that based on the most recent data, Xxxxxxx did not demonstrate a processing disorder, and therefore did not satisfy criterion C. XXPS Ex. 69-005. As there was no change in Xxxxxxx' eligibility, parental consent was not required. Day 1 Tr. 126.
Xxxxxxx' Educational Progress at Xxxxxxxxxxx

Report Cards
Xxxxxxx continued to make progress during the 2023-2024 school year, as shown by xxx xxxxxxxxxxx school progress report. XXPS Ex. 57-001 - 57-002. Xxxxxxx scored 3s and 4s in almost every subject. XXPS Ex. 57-001 - 57-002. For example, in science and social studies, XX received 3s and 4s on all standards. XXPS Ex. -001. In reading and language arts, Xxxxxxx usually or consistently demonstrated almost all standards, and scoring almost entirely 3s and 4s. XXPS Ex. 57-001.
IEP Progress Reports
Xxxxxxx' progress during the 2023-2024 school year was again reflected in xxx IEP progress reports. XXPS Ex. 67. Xxxxxxx progressed from 3 to 4 in xxx first annual goal in the area of fine/gross motor and scored 4s on xxx second annual goal in that area. XXPS Ex. 67-001 - 67-004. With respect to writing/written language, Xxxxxxx progressed, increasing xxx scores from 3 to 4 in xxx first and second annual goals. XXPS Ex. 67-005 - 67-010. Xxxxxxx progressed in xxx IEP goals in reading - decoding, word analysis, & spelling (encoding) from 3 to 5 in xxx first and third annual goals, and 3 to 4 in xxx second annual goal. XXPS Ex. 67-011 - 67-030. With respect to Xxxxxxx' reading- reading comprehension goals, Xxxxxxx increased from 3 to 5 on xxx first annual goal, 4 to 5 on xxx second annual goal, and scored 5 on xxx third annual goal - mastering all three goals. XXPS Ex. 67-031 - 67-033. Xxxxxxx also progressed in the area of behavior improvements, improving xxx scores from 4 to 5 on xxx first annual goal, 3 to 5 on xxx second annual goal, and scoring 5 on xxx third annual goal- again, mastering all three goals. XXPS Ex. 67-034- 67-036.
The 2024-2025 School Year (xxxxx Grade)
Proposed IEP

In March 2024, XXPS began the IEP process of convening an IEP meeting to develop Xxxxxxx' annual IEP. Day 2 Tr. 187. The team needed to do so, because XXPS is required to hold annual IEP meetings for eligible students. Day 2 Tr. 187. Xxxxxxx had also mastered several of the goals from xxx previous IEP. Day 1 Tr. 133, Day 2 Tr. 187-88. Additionally, in prior years the IEP team had required several meetings to develop Xxxxxxx' annual IEP with the Parents. Day 1 Tr. 133.
On March 22, 2024, Ms. Xxxxxx reached out to Parents to schedule the annual IEP
meeting for April 12, 2024. XXPS Ex. 80-065. Ultimately, Parents and XXPS agreed to hold an IEP meeting on April 18, 2024. XXPS Ex. 80-064. On April 15, 2024, Ms. Xxxxxx provided Parents with a draft copy of XXPS's proposed IEP ahead of the meeting on April 18, 2024. XXPS Ex. 80-067. On April 15, 2024 Parents sought to delay the IEP meeting. XXPS Ex. 80-067. Ms. Xxxxxx offered to reschedule the meeting, and Parents again asked to stop the IEP meeting from going forward. XXPS Ex. 80-066- 80-067.
Ms. XXXXXXXXXX, the procedural support liaison assigned to Xxxxxxxxxxx, then contacted Parents. XXPS Ex. 80-079. Ms. XXXXX explained that XXPS is required to hold an annual IEP meeting for Xxxxxxx, and that is required outside of any other resolution process. XXPS Ex. 80-079. Again, Parents asserted that holding an IEP meeting would violate stay put. XXPS Ex. 80- 077-078. Ms. XXXXX explained to Parents that holding a meeting would not violate stay-put, and "XXPS is still obligated to propose an annual IEP within timelines, however you are not required to consent. If a family does not provided consent, or signs in partial agreement, the previous IEP components will remain in place or 'stay put."' XXPS Ex. 80-077. Ms. XXXXX also shared that XXPS would need to proceed with the IEP meeting on May 20, 2024. XXPS Ex. 80-077. Despite XXPS' attempts to clarify the scope of stay-put for Parents, Parents refused to attend the IEP meeting. XXPS Ex. 80-075.
The IEP team met on May 20, 2024 to prepare Xxxxxxx' annual IEP. XXPS Ex. 72-001. Neither Parents, nor Dr. Ross-Kidder attended this meeting. XXPS Ex. 72-001. XXPS proposed goals in the areas of behavior improvements; mathematics; reading and phonics (decoding); reading and spelling (encoding); writing/written language and writing: simple narratives/stories; and fine/gross motor. XXPS Ex. 72-002- 72-017. XXPS proposed accommodations including extended time, frequent breaks, testing over multiple days, graphic organizers, read aloud assignments, alternative means of response, dictation to scribe, math aids, clearly defined limits and expectations, a reading tracker, and a positive reinforcement system. XXPS Ex. 72-018.
XXPS also proposed ESY for Xxxxxxx. XXPS Ex. 72-031.

XXPS proposed services for Xxxxxxx in the amount of 17.5 hours of special education in the general education class, and 12 hours special education service in the small special education class only, as well as 2 hours of occupational therapy and 2 hours per week of COVID-19 compensatory services in the special education classroom only. XXPS Ex. 72-030. As placement, XXPS proposed Xxxxxxxxxxx's EAC. XXPS Ex. 72-031. Following the meeting, XXPS shared the IEP proposal with Parents. XXPS Ex. 80-077. Parents did not sign this proposed IEP or provide a consent decision either way. XXPS Ex. 80-075 - 80-076, Day 2 Tr. 191.
2024 Reevaluation and Eligibilitv Process

On April 25, 2024, XXPS submitted its Motion for an Independent Educational Evaluation, since Parents had refused to permit an updated psychological assessment. XXPS Ex. 84.2 At the hearing, Parents agreed to the request for an IEE from Dr. Xxxxxxx 

2 While not admitted into evidence, XXPS' Motion for Independent Educational Evaluation is a filed pleading, and therefore part of the record.


XXXXXX. Hearing Officer's Third Report (May 15, 2024). On April 29, 2024, this Hearing Officer ordered an IEE. Hearing Officer's Third Report (May 15, 2024). Dr. XXXXXX shared his evaluation on June 25, 2024. XXPS Ex. 80-086.
Once Dr. XXXXXX completed his evaluation, XXPS reached out to Parents on July 8, 2024 to conduct a reevaluation meeting, and determine whether Dr. XXXXXX's report would impact Xxxxxxx' eligibility. XXPS Ex. 80-094. While XXPS repeatedly attempted to schedule the necessary reevaluation and eligibility determinations with Parents, Parents refused to make themselves available. XXPS Ex. 80-081, 80-085- 80-093. Both Ms. XXXXX and XXPS counsel attempted to clarify that the meeting would be to consider Xxxxxxx' most recent evaluation and eligibility, that XXPS was not violating stay-put, and that XXPS wanted to revisit Xxxxxxx' eligibility in light of the IEE from Dr. XXXXXX. XXPS 80-085 - 80-092, Day 1 Tr. 159. Parents then stated that they did "not see the purpose of a reevaluation or eligibility meeting." XXPS Ex. 80-085. On August 1, 2024, XXPS provided notice to the Parents of an additional meeting to consider Xxxxxxx' eligibility on August 7, 2024. XXPS Ex. 80-104. Parents refused to attend. XXPS Ex. 80-103 -104.
On August 7, the XXPS reevaluation and eligibility committee reconvened, and found Xxxxxxx eligible in the category of SLD, considering Dr. XXXXXX's report. XXPS Ex. 75, 76, 773,
85. XXPS provided those proposals to Parents, and parents have not consented to Xxxxxxx' eligibility in SLD. XXPS 80-100-101. XXPS additional requested to hold a new IEP meeting to incorporate the new eligibility and evaluation, and Parents delayed and refused. XXPS Ex. 80- 



096- 80-100, Day 1 Tr. 155-56.
Xxxxxxx' Present Educational Program
Since Xxxxxxx' Parents did not provide consent to the May 20, 2024 IEP, Xxxxxxx' 
educational program is provided in accordance with the last agreed-upon IEP, dated September 14, 2024. XXPS Ex. 58, Day 1 Tr. 143-44, Day 2 Tr. 192, Day 3 Tr. 222. Xxx placement continues to be the Xxxxxxxxxxx EAC, and XXPS has not altered xxx educational program. XXPS Ex. 58, Day 1 Tr. 143-44, Day 2 Tr. 192, Day 3 Tr. 222.
Conclusions of Law

Applicable Legal Standards

Weighing the Evidence

Parents Bear the Burden of Proof on All Issues

In making determinations as to the appropriateness of a proposed educational program, the party bringing the claim (here, Parents) has the burden of proof.4 Schaffer v. Weast, 554 F.3d
470, 479 (4th Cir. 2009). Where, as here, Parents fail to offer any evidence that the IEPs at issue resulted in a denial of FAPE, Parents have failed to meet their burden of proof.
Deference to School Educational Professionals

In assessing the evidence, "IDEA requires great deference to the views of the school system rather than those of even the most well-meaning parent[s]." A.B. v. Lawson, 354 F.3d 315,328 (4th Cir. 2004); Hartmann v. Loudoun Cnty. Bd. of Educ., 118 F.3d 996, 1001 (4th Cir. 


3 As Ms. XXXXX testified, the correct date of the meeting was August 7, 2024. Day 1 Tr. 163-64.
4 Parents' assertions that Virginia Code §§ 22.1-214 and 22.1-214.2 alter that burden of proof are incorrect. Parents appear to be referring to House Bill No. 2463 (2019), a proposed bill that was never enacted. The text of Virginia Code§§ 22.1-214 and 22.1-214.2 does not alter the burden of proof, which falls to the Parents in this case.


1997) ("[l]ocal educators deserve latitude in determining the individualized education program most appropriate for a disabled child."). The Supreme Court affirmed this notion in Endrew F., saying, "deference is based on the application of expertise and the exercise of judgment by school authorities." Endrew F. v. Douglas Cnty. Sch. Dist. RE-I, 508 U.S. 386,404 (2017). The 
"mere fact that a separately hired expert has recommended different programming does nothing to change the deference [owed] to the district and its trained educators." MN on behalf of EN v. Katonah Lewisboro Sch. Dist., S.D.N.Y. No. 19-CV-6793 (CS), 2020 WL 7496435, at *14 (S.D.N.Y. Dec. 21, 2020) (quoting E.S. ex rel. B.S. v. Katonah-Lewisboro Sch. Dist., 742 F. Supp. 2d 417,436 (S.D.N.Y. 2010) (internal quotation marks and alterations omitted), ajf'd, 487
F. App'x 619 (2d Cir. 2012) (summary order)). Moreover, "[t]he Court is not at liberty to favor
... a privately hired expert, over the deference that should appropriately be accorded to the District in matters of educational policy. G.W. v. Rye City Sch. Dist., S.D.N.Y. No. 11 CIV. 8208 ER, 2013 WL 1286154, at *19 (S.D.N.Y. Mar. 29, 2013), ajf'd, 554 Fed. Appx. 56 (2d Cir.
2014).

XXPS's expert witnesses - Ms. XXXXX, Ms. Xxxxxx, Ms. XXXXXXXX, Ms. XXXXXX, and Ms. XXXXXx - are each entitled to significant deference. Ms. XXXXXXXXXX, XXPS procedural support liaison, was qualified as an expert in special education. Day 1 Tr. 107. Ms. XXXXX has a master's degree in special education, and has taken coursework in neuropsychology and areas of disability. Day 1 Tr. 56. She is also a licensed special education teacher. Day 1 Tr. 57. She has extensive experience teaching students with disabilities, participated extensively in reevaluation and eligibility processes, and is trained in multiple evidence-based reading programs. Day 1 Tr. 104-06.
Ms. XXXXx XXXXXXXX, a licensed school psychologist, was qualified as an expert in school psychology. Day 1 Tr. 233. She has a master's degree in clinical psychology, and a certificate of advanced graduate study in school psychology. XXPS Ex. 81E. She has been a licensed school psychologist since 2007, and has a Virginia license in school psychology. Day 1 Tr. 181. She has had experience conducting hundreds of psychological evaluations throughout her career. Day 1 Tr. 182. Ms. XXXXXXXX conducted Xxxxxxx' psychological evaluation as part of Xxxxxxx' 2022 reevaluation and participated in xxx 2022 eligibility. See supra § II.C.2.
Ms. XXX XXXXXX is a licensed school psychologist, and was qualified as an expert in school psychology. Day 2 Tr. 277, 279. She is also a nationally certified school psychologist. Day 2 Tr. 278. She holds an education specialist degree, and a master’s degree in school psychology. XXPS Ex. 81N-003. She also had experience administering and interpreting comprehensive psychological evaluations for XXPS. XXPS Ex. 81N-001. Ms. XXXXXX was originally assigned to evaluate Xxxxxxx, observed Xxxxxxx, and participated in xxx 2023 and 2024 reevaluation and eligibility processes. See supra§§ II.D.2, II.E.2.
Ms. XXxxxxx Xxxxxx is a special education teacher with XXPS and was qualified as an

expert in special education. Day 2 Tr. 134-35. She has a master's degree in special education, and has been a special education teacher for 12 years. Day 2 Tr. 128-29. Ms. Xxxxxx served as Xxxxxxx teacher for the 2020-2021, 2021-2022, and 2023-2024 school years. Day 2 Tr. 135-36,, During the 2022-2023 school year, Ms. Xxxxxx served as the special education department chair. Day 2 Tr. 41. She also conducted Xxxxxxx' educational evaluation. Day 2 Tr. 63-64.
Ms. XXXXXXXXXXX is an educational specialist with XXPS, and was qualified as an expert in special education. Day 3 Tr. 189. She works in the XXPS Office of Special Education Instruction, and often supports reading instruction in schools. Day 3 Tr. 189-91. She has 13 years of experience within XXPS, as a general education teacher, special education teacher, special education department chair, and educational specialist. Day 3 Tr. 191-93. She holds degrees in inclusive education and a Virginia certification in special education for grades K-12. Day 3 Tr.
191-92. She has also been trained in reading programs and methodologies, including Orton Gillingham IMSE, Orton Gillingham Brainspring, Fundations, and Readwell. Day 3 Tr. 198-99. She has participated in Xxxxxxx' IEP meetings from September 2022 to the present, collaborating with xxx teachers on xxx reading instruction. Day 3 Tr. 202-03.
The Views of the Parents' Expert are Entitled to No Weight

Respectfully, Dr. Ross-Kidder's opinions are entitled to no weight, and Parents cannot meet their burden in demonstrating that XXPS failed to provide FAPE without any real expert testimony as to either. See O.S. v. Fairfax Cnty. Sch. Bd., 804 F.3d 354, 357, 360-61 (4th Cir. 2015) (parents did not meet burden of proving FAPE violation without their own experts), abrogated by Endrew on other grounds, see R.F. v. Cecil Cnty. Pub. Sch., 919 F.3d 237, 245 (4th Cir. 2019). Dr. Ross-Kidder has been a paid advocate for the Parents for multiple years. Day 3 Tr. 92-93. She has never been a classroom special education teacher. Day 3 Tr. 23. She has no degree in special education. Day 3 Tr. 22. During her testimony, Dr. Ross-Kidder repeatedly evaded pertinent questions and at least one time refused to answer a question before even hearing it. Day 3 Tr. 99-100, 104-05, 122-23, 129-30. In fact, Dr. Ross-Kidder was palpably partisan, refusing to even answer questions from Parents about the SLD eligibility form, saying "I don't want to explain a form that I don't agree with." Day 3 Tr. 79. Importantly, Dr. Ross-Kidder did not do any psychological assessment of Xxxxxxx, or any testing of Xxxxxxx at all. Day 3 Tr. 95-96, 114. She has never served as a teacher for Xxxxxxx. Day 3 Tr. 96. At various points she could not remember which IEP meetings she had attended for Xxxxxxx. Day 3 Tr. 110-11. Dr. Ross-Kidder's experience with Xxxxxxx in minimal, and her testimony with respect to xxx eligibility and educational programming was demonstrably biased and evasive and is entitled to no weight. See, e.g., Loudoun Cnty. Sch. Bd. v. Bunkua, 2024 WL 2274492, at *13 (E.D. Va. May 20, 2024) (affirming hearing officer's crediting testimony of experts who had actual familiarity with student over witnesses who were not).
Substantive IDEA Requirements
An Appropriate Program Under IDEA

In Endrew F., the Supreme Court reaffirmed the IDEA standard of appropriateness first set out in Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176 (1982). Specifically, the Court held that an appropriate education for a student with a disability is one that is, "reasonably calculated to enable a child to make progress appropriate in light of the child's circumstances." Endrew F., 580 U.S. at 399. At the same time, Endrew reaffirms a related core notion in Rowley,
i.e. that an IEP must be "reasonable", but not "ideal." Id. The cornerstone of an appropriate education is an appropriate IEP, one which is crafted based upon the student's individual needs. See, e.g, R.F. 919 F.3d at 241. "At the center of the IDEA's education delivery system is the IEP
... that 'describes the child's unique needs and the state's plan for meeting those needs." D.H. v. Fairfax Cnty. Sch. Bd., 2021 WL 217098, at *8 (E.D. Va. 2021) (quoting R.F., 919 F.3d at 241).
Moreover, with respect to progress, while Parents may fixate on a single standardized score such as iReady, Courts are clear that a factfinder should consider a variety of progress measures. See S.H. v. Fairfax County School Board, 875 F. Supp. 2d 633 (E.D. Va. 2012); Knight v. Fairfax County School Board, 2006 WL 6209927 (E.D. Va. 2006), affirmed 261 F. App'x 606 (4th Cir. 2008); D.H v. Fairfax County School Board, 2021 WL 217098 (E.D. Va.
2021) (relying in part on progress shown on report cards, and progress, if not mastery, on IEP goals); L.C. v. Arlington County School Board, 2022 WL 2293902, *8 (E.D. Va. 2022) ("standard educational measures, while important, are just one data point of 'multiple sources' that teachers look to").
Importantly, with respect to eligibility, "[t]he IDEA concerns itself not with labels, but with whether a student is receiving a free and appropriate education. A disabled child's individual education plan must be tailored to the unique needs of that particular child." Heather
S. v. State of Wis., 125 F.3d 1045, 1055 (7th Cir. 1997). A student's eligibility label does not necessarily determine what services and/or accommodations he receives; nor does the IDEA does require school districts to affix a student with a particular label. 8 VAC 20-81-S0(E) and (F); In re: Student with a Disability, 119 LRP 29226 (VA SEA Sept. 13, 2018); 20 U.S.C. § 1412(a)(3)(B) ("Nothing in this chapter requires that children be classified by their disability so long as each child who has a disability listed in section 1401 of this title and who, by reason of that disability, needs special education and related services is regarded as a child with a disability under this subchapter."). Rather, services and accommodations are delivered based on the needs, as set forth in a student's IEP, and irrespective of XXX eligibility. Instead, those services and accommodations are a function of the strengths, weaknesses, and educational goals on an IEP. Therefore, the key inquiry under IDEA is whether Xxxxxxx is receiving FAPE, not whether XXPS has labeled XXX properly. See In re: Student with a Disability, 120 LRP 6980 (VA SEA Nov. 19, 2019) (citing to Bentonville Sch. Dist. v. Smith, 73 IDELR 203 (W.D. Ark. 2019), aff'd 795 F. App'x 993 (8th Cir. 2020) (while students may show characteristics that fall under multiple disability classifications under IDEA, an IEP team should focus on appropriately addressing the student's disability-related needs, instead of getting 'hung up' on the student's disability category); Lauren C. v. Lewisville Indep. Sch. Dist., 72 IDELR 262, 904 F.3d 363 (5th Cir. 2018) (holding that while an independent hearing officer's finding that an LEA should have classified a student as having autism in addition to an intellectual disability, the student's IEP included autism supports and methodologies to address those needs, thereby concluding that the student was not a prevailing party under IDEA); see e.g., R.C. ex rel. S.K., D.H. v. Keller lndep. Sch. Dist., 958 F. Supp. 2d 718, 730-31 (N.D. Tex. 2013) (school division's proposed IEP was
appropriate irrespective of the student's eligibility classification).

Comprehensive Evaluation
The IDEA and its implementing regulations provide detailed requirements for assessments. See 20 U.S.C. § 1414, 34 C.F.R. § 300.304. XXPS is required to assess Xxxxxxx "in all areas of suspected disability" and should include where appropriate "health and development, vision, hearing, motor abilities, language function, general intelligence, academic performance, communicative status, self-help, orientation and mobility skills, career and vocational abilities and interests, and social and emotional status." Garden Grove Unified School District, California State Education Agency, 120 LRP 22866 (July 24, 2020) (internal quotations and citations omitted).
The assessments must be conducted by individuals knowledgeable of Xxxxxxx' disability, and "competent to perform the assessment, as determined by the local educational agency." Id. XXPS "must use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information ... No single procedure may be used as the sole criterion for determining whether the student has a disability or determining an appropriate education program for the student." Id.
Assessments must be "selected and administered so as not to be discriminatory on a racial or cultural basis; provided in a language and form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally; used for purposes for which the assessments are valid and reliable; administered by trained and knowledgeable personnel;
and administered in accordance with any instructions provided by the producer of such assessments." Id. "The determination of what tests are required is made based on information known at the time." Id. "The local educational agency must use technically sound testing instruments that demonstrate the effect that cognitive, behavioral, physical, and developmental factors have on the functioning of the student [and t]he IEP team must consider the assessments in determining the child's educational program." Id. "The evaluation must be sufficiently comprehensive to identify the child's needs for special education and related services whether or not
commonly linked to the disability category in which the child has been classified." Id. XXPS complied with all of these requirements when evaluating Xxxxxxx. See supra§§ II.C.2, II.D.2, II.E.2
Specific Learning Disability and Processing Disorders

Both the IDEA and Virginia regulations specify the criteria that a student must meet in order to be eligible under the criteria of SLD. See 34 C.F.R. § 300.8(c)(10); 8 Va. Admin. Code
§ 20-81-S0(T). In particular, a student must meet the definition of SLD, which the federal and Virginia regulations define as "a disorder in one or more of the basic psychological processes involved in understanding or in using language, spoken or written, that may manifest itself in the imperfect ability to listen, think, speak, read, write, spell or to do mathematical calculations, including conditions such as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia." 34 C.F.R. § 300.S(c)(I0); 8 Va. Admin. Code§ 20-81- S0(T). In other words, in order to be eligible under the SLD category, a student must demonstrate a processing disorder.
XXPS Properly Determined Xxxxxxx' Eligibilitv at All Applicable Times
2022 Reevaluation and Eligibilitv Process
XXPS proposed and conducted comprehensive assessments of Xxxxxxx during xxx 2022 reevaluation. The reevaluation committee re quested assessments including a psychological
assessment, an educational assessment, a hearing and vision screening, and an observation. XXPS Ex. 43-001 -43-002. The reevaluation committee also considered an occupational therapy update on Xxxxxxx' progress. XXPS Ex. 42, Day 3 Tr. 155. XXPS proceeded to comprehensively evaluate Xxxxxxx, and XXPS staff conducted a hearing and vision screening, a student observation, a psychological evaluation, and an educational evaluation. XXPS Ex. 45, 47-49.
Ms. XXXXXXXX, an expert in school psychology, conducted the psychological evaluation and testified that she did not find a processing deficit was present at that time. See supra § 11.C.2. Ultimately, the eligibility committee reviewed all of the assessments and concluded that Xxxxxxx was eligible in the category of Autism and not SLD. XXPS Ex. 51. They did so based on the most recent data and evaluations available at the time, and Ms. XXXXXXXX' opinion, as the individual who evaluated Xxxxxxx is entitled to significant weight. XXPS Ex. 51. They also did so using the BCD criteria derived from VDOE guidance and the IDEA. See supra§ 11.C.2.
2023 Reevaluation and Eligibilitv Process
During the 2023 Reevaluation and Eligibility Process, XXPS properly proposed a new psychological evaluation, but was unable to conduct one because Parents withheld their consent. As Ms. XXXXX and Ms. XXXXXX testified and as demonstrated by the evidence, XXPS proposed a new psychological evaluation, but was unable to complete it because Parents revoked their consent. See supra § D.2.3.
Ms. XXXXXX, who observed Xxxxxxx and participated in the 2023 reevaluation and eligibility

determinations testified that she was prepared to perform a comprehensive evaluation, but was unable to do so because Parents revoked consent. Day 2 Tr. 282. The eligibility committee therefore based their decision off of the most recent data at the time, the 2022 evaluation. Day 2 Tr. 282. As a result, the eligibility committee found Xxxxxxx eligible for Autism and not SLD, because Xxxxxxx did not demonstrate a processing disorder. Day I Tr. 122-23. Again, the
committee reached its determination using the BCD criteria derived from VDOE guidance and the IDEA. See supra§ II.D.2.
2024 Reevaluation and Eligibilitv Process
In the spring of 2024 XXPS moved for an IEE and received a psychoeducational evaluation from Dr. XXXXXX. XXPS Ex. 84, 85. XXPS conducted the reevaluation and eligibility process, and considered the report from Dr. XXXXXX. Day 2 Tr. 289. Ms. XXXXX testified that not only is it permissible to hold new eligibility meeting if new information arises, XXPS is required to do so. Day 1 Tr. 141, 162. Moreover, it is not unusual for a student's eligibility to change over time. Day 1 Tr. 162. Because Dr. XXXXXX's report provided evidence of a processing disorder, the eligibility committee found Xxxxxxx eligible in the area of SLD. Day 2 Tr. 288-90. Again, the committee reached its determination using the BCD criteria derived from VDOE guidance and the IDEA. See supra § II.E.2.
XXPS Provided Xxxxxxx a FAPE at all Applicable Times
2021-2022 School Year
Each of XXPS's proposed IEPs provided Xxxxxxx with FAPE. Ms. XXxxxxx Xxxxxx participated in the development of Xxxxxxx's June 10, 2021 IEP. Day 2 Tr. 139-40. She opined that the June 10, 2021 IEP addressed each of Xxxxxxx' "current areas of need, xxx inclusion opportunities, xxx hours and then all of this was documented for XXX to make progress throughout the school day." Day 2 Tr. 141. Ms. Xxxxxx opined that both the November 15, 2021 IEP Addendum and the January 27, 2022 IEP Addendum provided Xxxxxxx with a FAPE. Day 2 Tr. 148-50. Importantly, Ms. Xxxxxx - an expert and Xxxxxxx' special education teacher - opined (and progress reports demonstrated that Xxxxxxx made progress over the 2021-2022 school year. Day 2 Tr. 150-55, see supra§ II.B.2.
2022-2023 School Year
Ms. Xxxxxx again participated in the development of Xxxxxxx' IEP for the 2022-2023 school year, including the May 25, 2022 IEP. Day 2 Tr. 155-56. She testified that this IEP addressed all of Xxxxxxx areas of needs, and provided XXX accommodations and hours to make progress on XXX goals. Day 2 Tr. 157. Ms. XXXXXXXXXXX also participated in Xxxxxxx' September 2022 IEP Addendum, and she believed that that IEP was appropriate and that she "felt like [they] had established an IEP that met xxx needs." Day 3 Tr. 204. Ms. Xxxxxx again believed that the January 2023 IEP Addendum provided Xxxxxxx with a free and appropriate public education, and "had all xxx current areas of need to make progress on xxx goals" and incorporated information from xxx reevaluation and accommodations. Day 2 Tr. 161-62. Importantly over the 2022-2023 school year, Xxxxxxx made progress. Day 2 Tr. 162-66, see supra§ II.C.3.
2023-2024 School Year
Again, XXPS' IEPs for the 2023 - 2024 school year provided Xxxxxxx with FAPE. Ms.

Xxxxxx participated in the meetings to develop Xxxxxxx' annual IEP, first through June 6, 2023 and finalized in the IEP Addendum dated June 14, 2023. Day 2 Tr. 167-72. According to Ms. Xxxxxx, the IEP appropriately addressed Xxxxxxx' needs and provided XXX with sufficient hours to make progress on xxx goals. Day 2 Tr. 167-68, 17175. Ms. XXXXXXXXXXX testified that the cumulative IEP prepared over the course of the June 6 and June 14 series of meetings was appropriate for Xxxxxxx. Day 3 Tr. 215. She opined that the team "used current and relevant data to decide what areas of need XX had, and then addressed goals based on those areas of need." Day 3 Tr. 215.
Moreover, the IEP was data-driven and needs based. Day 3 Tr. 215. Both Ms. Xxxxxx and Ms. XXXXXx opined that the September 14, 2023 IEP Addendum provided Xxxxxxx with FAPE. Day 2 Tr. 176-77, Day 3 Tr. 225. Moreover, during the 2023-2024 school year, Xxxxxxx made progress. Day 2 Tr. 179, see supra § II.D.3.
2024-2025 School Year
Ms. Xxxxxx again worked to develop Xxxxxxx' annual IEP in May 2024. Day 2 Tr. 191. In her opinion, the IEP provided Xxxxxxx with a free and appropriate public education as it documented XXX progress, goals, and accommodations, and was proposed "for XXX to continue to make progress with the curriculum." Day 2 Tr. 192. Ms. XXXXXx again participated in the May 20, 2024 IEP and believed that the IEP was appropriate for Xxxxxxx to continue to make progress. Day 3 Tr. 229-30. This IEP has not been implemented but would provide Xxxxxxx with FAPE. See supra § II.E.1.
At No Time Did XXPS Violate the IDEA's Stay-Put Provisions.
The IDEA provides, in pertinent part, "during the pendency of any proceedings conducted pursuant to this section, unless the State or local educational agency and the parents otherwise agree, the child shall remain in the then-current educational placement of the child". 20 U.S.C. 1415(j). While XXPS is required to a make a proposal, the stay-put provision of the IDEA is not violated because XXPS cannot implement any proposal without Parents' consent. Day 1 Tr. 141. XXPS never implemented the May 20, 2024 IEP, or changed Xxxxxxx' services "in any way from XXX last agreed upon IEP". Day 1 Tr. 144. There has been no stay-put violation.
At No Time Did XXPS Marginalize Parents from the IEP Process.
At no time did XXPS marginalize Parents from the IEP Process. At least one Parent attended every IEP meeting from the summer of 2021 to the spring of 2024. XXPS Ex. 29-001- 29-002, 34-001, 46-001, 53-001, 54-001 -54-002, 55-001, 58-001. Parents only stopped
attending IEP, reevaluation, and eligibility meetings, because of their own misunderstanding of stay-put and due process. XXPS Ex. 80-075 - 80-076, 80-096 - 80-104. Nevertheless, XXPS continued to provide notice and invite Parents to every meeting; Parents declined. XXPS provided the procedural safeguards to the Parents many times - any time staff met with the Parents for a meeting. Day 1 Tr. 113. In short, XXPS did not marginalize Parents - Parents
removed themselves from the IEP process and did not participate.

Parents' Noncooperation with the Reevaluation Process in 2023 and 2024, and with the IEP Process in 2024, Bar their Claims.
Under the provisions of IDEA, including 20 U.S.C. § 1415(i)(2)(C) (fashioning of appropriate relief and equitable considerations) and 20 U.S.C. § 1412(a)(10)(C) (limitations on relief), as well as the many judicial and administrative decisions considering relief in the IDEA context, relief may be limited or denied in cases of lack of parental cooperation, and/or unreasonableness. See e.g., Torda v. Fairfax Cty. Sch. Bd., 2012 WL 2370631, *7-8 (E.D. Va. 2012); MM ex rel. DMv. Sch. Dist. of Greenville Cty., 303 F.3d 523, 536-37 (4th Cir. 2002); see also J.S. by L.S. v. Fairfax Cnty. Sch. Bd., E.D. Va. No. 1:23-CV-00675 (AJT/IDD), 2024 WL
1832993, at *7 (E.D. Va. Mar. 28, 2024) (reiterating that parents have "a continuing obligation to engage in the administrative process for developing an IEP before claiming the denial of a FAPE.")
Here, Parents were absolutely noncooperative during the 2023 Reevaluation and Eligibility process, the 2024 IEP process, and the 2024 Reevaluation and Eligibility process. During the 2023 Reevaluation and Eligibility process, the entire reason XXPS was unable to have a current psychological evaluation was because Parents revoked their consent to Xxxxxxx' evaluation. Day 1 Tr. 123. In 2024, XXPS staff repeatedly tried to arrange an IEP meeting with Parent involvement- Parents refused. XXPS Ex. 80-075. Finally, once XXPS proposed a reevaluation and eligibility meeting to consider the results of the IEE (which XXPS requested) Parents refused to engage. XXPS Ex. 80-104. Now, XXPS has offered Parents exactly what they have been requesting, and Parents are again refusing to engage. XXPS Ex. 80-096 - 80-104, Day 1 Tr. 155-56. XXPS should not be held responsible for Parents' disengagement from the IEP process.
Parents are Estopped from Disputing the IEPs and Parts of IEPs to which they Consented.
During the course of Xxxxxxx' education, as set forth above, Parents provided consent to various IEPs. Parents consented to all components of the June 10, 2021 IEP, except for the proposal on ESY. XXPS Ex. 29-033 - 29-034. However, the next IEP Addendum dated November 15, 2021, including the same ESY proposal, was fully consented. XXPS Ex. 32-031. Likewise, the January 27, 2024 IEP was also fully agreed. XXPS Ex. 33-032. The next year, Xxxxxxx' May 25, 2022 IEP was fully agreed by Parents. XXPS Ex. 34-035. XXX September 30, 2022 IEP Addendum was likewise fully agreed. XXPS Ex. 46-036. Parents again fully agreed to Xxxxxxx' January 6, 2023 IEP Addendum. XXPS Ex. 53-039. For the 2023-2024 school year, Parents initially consented to just ESY and compensatory services in Xxxxxxx' June 6, 2023 IEP; however, less than a week later, they agreed to all parts of the June 14, 2023 IEP Addendum, and completed Xxxxxxx' annual IEP. XXPS Ex. 54-036, 55-035. Finally, Parents did not dispute any components of the September 14, 2023 IEP Addendum, only objecting to Xxxxxxx not being eligible under SLD. XXPS Ex. 58-035. They did not dispute the goals, accommodations, services, or placement. XXPS Ex. 58-035.
Parents are estopped from disputing these IEPs, and portions of IEPs to which they consented. See, Fairfax v. Arlington County School Board, Case No. 1:20-cv-817 (LMB/TCB), 2021 WL 2324164 (E.D. Va. 2021) (parents estopped from disputing decisions with which they agreed) (citing Ian H v. Fairfax Cnty. Sch. Bd., No. 97-168-A, Slip. Op. at *2 (E.D. Va. 1997) and Vipperman v. Hanover Cnty. Sch. Bd., 22 IDELR 796, 799-801 (E.D. Va. 1995)). Where Parents agreed to the substantive contents of Xxxxxxx' IEPs, they cannot now dispute them after the fact.
Parents' Claims Prior to March 28, 2022 are Barred by the Statute of Limitations.
Parents' claims prior to March 28, 2022 are time-barred by the IDEA's two-year limitations period. Torda, 2012 WL 2370631 at *8 ("A two-year statute of limitations applies to
the submission of this complaint, requiring the violation alleged to have 'occurred not more than 2 years before the date the parent or public agency knew or should have known about the alleged action that forms the basis of the complaint[.]" (alteration in original) (quoting 20 U.S.C. § 1415(b)(6)(B))). Parents' claims, to the extent they cover portions of the 2021-2022 school year prior to March 28, 2022, are barred by the statute of limitations.
Parents' Requests for Compensatory Relief Should be Denied.
Parents' requests for compensatory relief are not supported by the evidence, and should be denied. Here, there is no expert or even lay testimony supporting Parents' request for compensatory education, and Parents cannot simply ask the hearing officer to make up or award compensatory relief out of whole cloth. In multiple other cases this Court has affirmed the decisions of DEA administrative hearing officers in similar situations. See Fairfax, 2021 WL 2324164 at *16; A.H by P.H v. Arlington Sch. Bd., 2021 WL 1269896, *11 (E.D. Va. 2021);
Knight, 2006 WL 6209927 at *16; A.P. by L.P. v Sch. Bd. of Fairfax Cnty., 2022 WL 1105076,

*13 (E.D. Va. 2022).

Parents' Request for Attorney's Fees is Not Compensable by this Hearing Officer.
Parents' request for attorneys' fees related to their request for retention of Xxxxxxx in second grade is beyond the scope of the hearing officer's authority. While the IDEA allows for a Court to award attorney's fees, Congress intended "the Court, but not the hearing officer, to award fees for time spent by counsel". Sch. Bd. of Prince William Cnty. v. Malone, 662 F. Supp. 999, 1001 (E.D. Va. 1987) (quoting S. Rep. No. 99-112, 99th Congress, 2d Sess. 14, reprinted in 1986 U.S. Code Cong. & Ad. News 1799, 1804). Moreover, even if a hearing officer had authority to award attorney's fees, Parents have offered no evidence of attorney's fees. As a result, Parents' request for attorney's fees is not compensable in this due process hearing and should be denied.
Conclusion

For all these reasons, XXPS requests Parents' Request for Due Process be denied and dismissed.
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