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   HEARING OFFICER’S DECISION

Procedural Summary
               
On March 20, 2025, a request for due process hearing (complaint) was filed against XXXXXXXXXXXXXXXX Public Schools (XXPS / LEA) by XXXXXXXXXXXXXXXXXXXXXXXXX (petitioner / parent), on behalf of her minor child, XXXXXXXXXXXX (child / student / daughter).  The complaint was filed pursuant to the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. §1400 et. seq.  and heard pursuant to the IDEA and its implementing regulations, 34 C.F.R. § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20-81 et seq.

The Hearing Officer was formally appointed on March 25, 2025 by letter from XXXXXXXXXXXX, XXXXXXx of Support Services, XXXXXXXXXXXXXXXX Public Schools, XXXXXXXXXXXXXXXX, Virginia.  Brian Miller was appointed case monitor by the Virginia Department of Education (VDOE) on March 25, 2025.  Initially, the petitioner acted pro se but later retained the services of Dr. XXXXXXXXXXX as her advocate.  XXPS is represented by Attorneys Pakapon Phinyowattanachip and Matthew Woodward of the Law Firm of Haney Phinyowattanachip, Richmond, Virginia.

On March 28, 2025, the respondent, XXPS, through counsel, responded to the complaint and also filed a Notice of Insufficiency.  By decision dated April 1, 2025, the Hearing Officer found the complaint to be legally insufficient.  The decision granted leave for the petitioner to amend the complaint by April 8, 2025.  The petitioner filed an amended complaint on April 7, 2025, thereby resetting the timelines.

On April 17, 2025, the respondent, XXPS, through counsel, responded to the amended complaint and again filed a Notice of Insufficiency.  The petitioner responded to the Notice of Insufficiency on April 17, 2025.  The Hearing Officer found the amended complaint to be legally sufficient via decision dated April 18, 2025.
 
	Two prehearing conference calls were conducted on April 9, 2025 and May 14, 2025.  Both parties were represented on the calls.  It was confirmed that the April 7, 2025 filing date for the amended complaint pushed the 15-day resolution period to end on April 22, 2025.  The 30-day resolution period ended on May 7, 2025.  The parties conducted two unsuccessful resolution sessions on April 8, 2025 and April 21, 2025.  The petitioner declined mediation.  

Exhibits and witness lists were timely exchanged and filed by both parties.  This very contentious and arduous, in-person hearing was conducted at the XXXXXXXXXXXXXXXX Technical Center, XXXX XXXXXXXXXXX, XXXXXXXXXXXXXXXX, Virginia XXXX on May 29, and 30, 2025.  The petitioner elected that the hearing be open to the public.   Several spectators were present throughout the hearing.  

The record for this proceeding was sent to XXXX XXXXXXXX.  The record includes:  the request for due process hearing (complaint); XXPS’ response to the complaint and Notice of Insufficiency; the amended request for due process hearing; XXPS’ response to the amended complaint and Notice of Insufficiency; petitioner’s response to Notice of Insufficiency; two decisions on sufficiency challenges; conference call and hearing notices; standing order and amended standing order; two prehearing orders; prehearing report; exhibits submitted by both parties; witness lists; emails and attachments; transcript for both hearing days; case closure report; subpoenas; and this decision.  

Burden of Proof

The petitioner, as the party who filed the request for a due process hearing, bears the burden of proof in this proceeding.  See, e.g., N.P. by S.P. v. Maxwell, 711 F. App’x 713 (4th Cir. 2017) (At an impartial due process hearing, the parent(s) bear the burden of proving that their child was denied a free appropriate public education.)  Id. at 716, citing Weast v. Schaffer ex rel. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004), aff’d, 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005).  The burden of persuasion shall be met by a preponderance of the evidence.  See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (Hearing Officer’s factual conclusions supported by the preponderance of the record evidence.)  
Issues
The issues of the case are:

· Whether the student’s current individualized education program (IEP) appropriately addresses the student’s unique and individualized needs, and/or all of the student’s disabilities.

· Whether the student’s current IEP fails to provide measurable goals.

· Whether XXPS committed the following procedural and/or substantive IDEA violation(s):  assessing and/or evaluating the student without parental consent; evaluating the student using unlicensed personnel; failing to provide the student’s records to the parent within 45 days of request; and failing to provide the parent with regular and timely progress reports for the student, resulting in the denial of a free appropriate public education (FAPE).

· Whether XXPS failed to appropriately implement the student’s current IEP, resulting in a failure to provide the student with a FAPE.

· Whether the student should be privately placed at public expense due to XXPS’ alleged failures and inability to provide the student with a FAPE.

The Hearing
This two-day hearing was held on May 29 – 30, 2025.  The following persons were present for both days of the hearing:

Rhonda Mitchell, Hearing Officer
XXXXXXXXXXXXXXXXXXXXX, Petitioner
XXXXXXXXXXX, Advocate for Petitioner / Student
Pakapon Phinyowattanachip, Counsel for Respondent
Matthew Woodward, Counsel for Respondent
XXXXXXXXXXXX, Representative for Respondent
Brian Miller, Case Monitor

Witness Appearances	
     The following witness was sworn and testified on behalf of the petitioner:

Day 1, May 29, 2025
Witness                                                                                            		 Transcript Page Numbers
XXXXXXXXXXXXXXXXXXXXX, Petitioner						60 - 270
	
Day 2, May 30, 2025
XXXXXXXXXXXXXXXXXXXXX, Petitioner						60 - 270
XXXXXXXXXXXX, Student (questioned by the Hearing Officer only)			540 - 549	

The following witnesses were sworn and testified on behalf of the respondent:

XXXXXXXXXXXXXX, XX Grade Science Teacher, XXPS				271 - 371
XXXXXXXXXXXX, XXXXXXx of Support Services, XXPS				383 - 539
XXXXXXXXXXXX, Case Manager, Special Education Teacher, XXPS			558 - 633

Argument Summaries:

Petitioner:  The petitioning parent argues that XXPS has failed to provide a free appropriate public education (FAPE) for her child who is an up-coming XXX grader, reading on a 1st or 2nd grade level, and doing math on a 2nd grade level.  The petitioning parent wants her child removed from XXPS, and placed at a private day school. She contends that a private day school has programs that can bridge the gap in her child’s educational deficits. She claims that XXPS failed to educate her child appropriately and failed to consider or address all of her child’s unique disabilities.  

	The parent also argues that XXPS failed to produce an appropriate individualized education program (IEP) for her child and committed numerous substantive and procedural IDEA violations.  She claims that the current IEP lacks suitable measurable goals.  She claims that the current IEP was a “cut and paste” IEP with predetermined placement, services, goals, and the lack of extracurricular activities for her child.  She contends that the accommodations contained in the IEP were not always followed by the teachers.

The parent vehemently argues that, when considering the accumulation of failures, XXPS does not deserve a second chance to educate her child.  She argues that although XXPS now offered to put programs in place to help her child, they previously failed, and should not be afforded a second opportunity to educate her child.  The parent no longer trusts that XXPS will follow-through on their promises and she does not believe they should get a second chance to provide XXXXXXXXXX with a FAPE.  

The parent claims that she was retaliated against by XXPS once she filed a complaint against one of the teachers and also when she filed the due process complaint.  She claims that staff would not talk to her.

She argues that a private day placement would benefit her child because they have smaller class sizes, they use a therapeutic approach, and they will tailor her child’s education to fit her needs.  She wants her child privately placed. 

Respondent:  The respondent, XXPS, argues that the current IEP is appropriate to meet the child’s individual and unique needs when considering the child’s cognitive and academic abilities.  They claim that the IEP provides the student with a FAPE.  They claim that the child has made progress under XXX current IEP and that she is moving towards reaching XXX goals.

	XXPS claims that they have offered compensatory education, extended school year (ESY) services, provide assistive technology, and have already incorporated the parent’s list of accommodations in the IEP, but the parent has refused to accept their offers.  XXPS contends that they have both listened to and appropriately acted upon parent concerns regarding the student.  The only request from the parent that XXPS has refused is private day placement. 

	XXPS claims to have provided the student with a FAPE.  XXPS argues that they are fully capable of continuing to provide the student with a FAPE and are willing to put programs in place that will move towards closing the student’s educational deficits.  XXPS denies any retaliatory actions towards the parent or the student.  XXPS denies any predeterminations regarding IEP development or student placement.

Witness Summaries

Petitioner’s Witnesses:

The petitioning parent, XXXXXXXXXXXXXXXXXXXXX, testified as the petitioner’s only witness.  She testified all of the first day of hearing and during the morning of the second day.  She is the mother of XXXXXXXXXXXX, the student in this case.  

	Direct Examination:  The witness testified that it was difficult dealing with the school division since she filed her complaint for due process.  She claimed that she is regarded by the school system as a nuisance and encountered roadblocks when expressing concerns about XXXXXXXXXX’s education, accommodations not being met, low grades, and bullying.  She claimed that the accommodations she suggested and those in the IEP were not fully implemented throughout the 2024/2025 school year.

	When discussing the last consented to IEP dated September 6, 2024, the witness stated that she sent a list of accommodations to be shared with the IEP team before the meeting but found out in March of 2025 at a resolution meeting that several of the team members claimed not to have received the list.  Therefore, they could not have considered the list for the IEP.  However, the case manager, XXXXXXXXXXXX, showed via an emailed message, that she had sent the list to all of the IEP team members.  The witness stated that based on her experience, the IEP team is not based on a team approach for her child.

	The witness testified that dealing with the school system has been draining on both she and the student.  She provided an example of the student wanting to participate in drama but because XXX could not read on grade level, XXX was made an extra.  This was not a positive experience for her child.  The school system did not offer to provide xxx XXXXX with any supports or services that would have facilitated XXX desire to actively participate in the school’s drama production.

	The witness also explained an incident involving the student needing to go to the restroom but was denied for 90 minutes by XXXXXXXXX, XXX math teacher.  The witness filed a complaint and the incident was investigated by XXXXXXXXXX, a school employee.  He found that there was insufficient evidence to establish an intentional abuse of authority by the teacher.

	The witness testified that XXXXXXXXXX received straight F’s in Ms. XXXXXXX’s science class but later saw in the school’s exhibits that XXX final grade was a D-.  She could not understand how that happened.

	The witness contended that she asked for help accessing Canvas Power School so she could help XXXXXXXXXX with XXX school work.  She did not get the help she needed from school personnel.  

	The witness explained that she asked that XXXXXXXXXX be permitted to read in small group or just to the teacher because XXX does not read well.  When XXX has to read before the class, XXX is teased and feels inferior to XXX classmates.  She is very concerned about the fact that XXXXXXXXXX has been promoted to the XXX grade but is reading on a 1st grade level.  Based on her interactions with the school system, it does not seem to concern them.  She believes that they have low expectations for her child due to racism.

	At the IEP meeting, the witness testified that the XXX grade IEP was a carry-over from her child’s XXX grade IEP.  Much of the IEP was a “cut and paste” from the XXX grade IEP.  The IEP was already prepared when she arrived at the meeting, therefore, it was predetermined.  There was no transition meeting from XXXXXXXXX to XXXXXX school.  When she arrived for the IEP meeting, she was told that there had not been enough time to accurately prepare an IEP because it was the beginning of school.  She testified that the IEP was predetermined, with sections already checked-off, and that most of the IEP was not discussed by the team. Most of the information on the September IEP was from two years ago.

	In February 2025, there was an eligibility meeting, the witness testified that she repeatedly raised the issue of XXXXXXXXXX reading on a 1st grade level but it was not addressed by the team.  She also expressed concern that all of XXXXXXXXXX’s disabilities were not listed or addressed.    

	Ms. XXXXXX, the XXXXXXx of Student Support Services, was present at the September IEP meeting and the witness asked her to leave.  The witness believed that she was there to intimidate the other team members because of her position.  She believes that decisions regarding her child’s IEP were being made by persons other than the IEP team members.  

Ms. XXXXXX is married to Mr. XXX XXXXXX who is the XXXXXXx of XXXXXXXXXXXXXXX for XXPS.  During resolution meetings, the team looked to Ms. XXXXXX to see in which direction she wanted to go.  Ms. XXXXXX, instead of the case manager, Ms. XXX, often spearheaded the meetings.  The team was often dismissive of what Ms. XXXXX had to say but she and Ms. XXX were the only two educators that tried to help she and XXXXXXXXXX.  The witness claimed that the working relationship between herself and Ms. XXXXX was negatively impacted by intrusions from the central office.

The witness claimed that she was retaliated against by XXPS after she filed her due process complaint.  She claimed that no one from XXPS would talk to her.  She believes that because XXXXXX received private day placement last year, via agreement, XXPS does not want to pay for XXXXXXXXXX to also receive private day placement at public expense, although XXXXXXXXXX’s disabilities and needs are more severe than XXXXX.  She testified that XXPS is now willing to provide everything she wants for XXXXXXXXXX, except private day placement.

The witness testified that XXPS considers the fact that XXXXXXXXXX can count to 100 and knows basic sight words as strengths as cited in the IEP.  The witness does not consider those as strengths for an up-coming XXX grader.  

The witness stated that the only reason for this due process is because XXPS will not privately place XXXXXXXXXX.  She claims that the decision not to privately place XXXXXXXXXX was made exclusively by Ms. XXXXXX and not the IEP team.  There was no discussion by the IEP team on the continuum of placement options.  No private placement specialist was ever at a meeting.  

The witness testified that XXPS cannot effectively educate her child.  However, Ms. XXXXXX insists that they can.  She stated that the IEP team never addressed XXXXXXXXXX’s speech impairment even though she provided them with documentation.  It was discussed at the February eligibility meeting, but services were never provided.  It was also mentioned in a proposed IEP.  To her knowledge, XXPS has not reviewed the student’s records from prior to becoming a student with their school system in 2023, therefore, they failed to perform an existing data review.   

She explained that although she signed and consented to the September 2024 IEP, she did not have the information she needed prior to signing.  She signed in good faith.  She now has the information that she should have had prior to consenting to the IEP and has since educated herself on IDEA.  

The witness stated that the IEP failed to address the student’s XXXXX health, self-restraint, self-protection, or respect for personal privacy or boundaries.  Those boxes were not checked on the IEP as applicable to her child.  She believes her child is entitled to be educated in those areas.  The witness also claimed that assistive technology was not addressed by the IEP team and that XXXXXXXXXX needs assistive technology.  

The witness testified that a Mr. XXXXXXX provided the team with a psychological evaluation report on XXXXXXXXXX.  She claims that he is not a licensed psychologist and should not have been allowed to perform the evaluation.  The student is scheduled to receive an independent educational evaluation (IEE) at public expense where XXX will be evaluated for dyslexia.  XXX first appointment is June 13, 2025.

She mentioned that XXXXXXXXXX struggles with speech, math, writing, reading, and communication.  XXX needs supports and accommodations.  When the witness brought these concerns to the attention of the IEP team, they put it off until the next IEP meeting.  She testified that the team had no sense of urgency regarding her concerns.
.
XXPS sent the parent a proposed IEP.  The witness described the proposed IEP as a “slap in the face.”  She opined that it was inadequate and failed to address XXXXXXXXXX’s needs with appropriate accommodations, services, or supports. She believes it was drafted in isolation, without team input.  She testified that she did not know who wrote it but it was sent to her by Ms. XXXXXX.  The witness went on to discuss various aspects of the proposed IEP.  She disagreed with the first proposed IEP.  She had not had an opportunity to review the second proposed IEP.  She testified that XXPS had no plan to close her child’s literacy gap.  She stated that the private day school has programs to close her child’s literacy gap.

The witness testified that she was dissatisfied with the disability listings for her child.  XXPS would only address other health impairment (OHI) for XXXXXXXXXX’s attention deficit hyperactivity disorder (ADHD).  They refused to address XXXXXXXXXX’s full spectrum of disabilities, i.e. speech impairment; vision impairment; attention deficit disorder (ADD); cognitive deficits; and specific learning disability.

Cross-Examination:  It was established that there were two IEP meetings around September, 2024; an eligibility meeting in February, 2025; and two resolution sessions conducted after the due process complaint was filed in April, 2025.  The witness testified that on September 4, 2024, she sent Ms. XXXXX a list of accommodations that she wanted to discuss at the IEP meeting.  The meeting was held on September 11, 2024.

The witness also testified that her electronic signature had been carried over to documents by XXPS without her consent.  To prove her point, she noted that the consent to evaluate was dated March 19, 2025 but her electronic signature block was dated November 22, 2024, a four month difference.  

She again testified that Ms. XXXXXX agreed to all of her requests during a resolution meeting except private day placement.  She opined that it did not make sense to give XXXXXXXXXX everything she asked for without including private day placement.

The witness testified that she was able to speak and participate during the IEP meetings.  However, she also stated that she was told that she could not voice her concerns during the February, 2025 eligibility meeting.  She testified that although XXXXXXXXXX was determined eligible for special education services, she did not provide consent on the last eligibility document.  

The witness was asked about her testimony that accommodations were not being implemented.  She stated that the teachers were unable to provide her with notes on how they implemented the accommodations and that some of the teachers had not seen the list of accommodations.  At the resolution meeting, she dismissed three people because they were “clueless,” i.e. Ms. XXXXXXX, Ms. XXXXXXX, and Mr. XXXXX.  At the meeting, Ms. XXXXX produced an email that showed that she sent the accommodations to those teachers.  

She admitted that she had not raised her concerns at the first September 2024 IEP meeting.  At that time, she had full faith in the school system and believed they had XXXXXXXXXX’s best interests in mind.  She no longer believes that.

The witness was asked to go through the list of accommodations in the IEP.  She testified that the accommodations were not being implemented by XXXXXXXXXX’s teachers.  The witness was shown back-and-forth emails between she and teachers where XXX teachers allowed the student to make-up missed work by granting extended time, receiving modified tests, and given preferential seating.  The witness held with her belief that the accommodations were not being implemented.  For example, she stated that she has corresponded with Ms. XXXXX showing that she allowed XXXXXXXXXX to sit in the middle or back of the class when she is supposed to sit in the front because of XXX vision.

When asked whether she asked questions prior to consenting to the September 2024 IEP, she testified that she did not ask any questions until March 2025.  That is when she realized something was wrong and began to educate herself on the IDEA.  

She discussed the bathroom incident when her child was not allowed a bathroom break in Ms. XXXXX’ class.  She claimed that it was retaliation by Ms. XXXXX against XXXXXXXXXX.  She acknowledged that the incident was investigated and that she provided in-put into the investigation.  From Ms. XXXXX’ position, the investigation revealed that she was preoccupied and just forgot.  She found out from the investigation that Ms. XXXXX resigned from her job.  The investigation concluded that there was no malicious intent on the part of Ms. XXXXX.  

The witness was asked about a measurable goal to stay on task in the IEP located under the behavioral heading.  The witness testified that she did not agree with that goal being under the behavioral heading because it is not addressing behavior.  To XXX, behavior issues mean XXX is acting out or getting into trouble. XXXXXXXXXX does not get in trouble or act out.

Re-direct Examination:   The witness was questioned about her November 2024 signature appearing on a March 2025 document.  She reiterated that she did not sign the document and that XXPS must have carried over her signature from another document.

When asked whether she had been obstructive to XXPS’ efforts to educate XXXXXXXXXX, the parent denied the allegation.  In fact, she claimed to have been the one sounding the alarms regarding IEP non-compliance and the lack of supports.  

She testified that Ms. XXXXXX was the “gatekeeper” to her child’s education, and that when she said no that was the end of it.  However, Ms. XXXXXX never explained why her child is reading on a 1st grade level, nor has she explained why XXPS rejected private day placement.  She opined that the IEP team is impotent because Ms. XXXXXX is running it.  She testified that she does not trust Ms. XXXXXX and that she was retaliated against.  

The witness testified that XXXXXXXXXX only has one friend at the school and that XXXXXXXXXX is teased because XX looks different.  She opined that XXXXXXXXXX does not fit in with the other students.  She opined that if XXXXXXXXXX is allowed to remain with XXPS, XX will continue to be educationally neglected and abused.       

The witness was credible.

XXXXXXXXXXXX is the subject of this case.  XX is XX years old and an up-coming XXX grader.  XX was questioned by the hearing officer at the hearing officer’s request.  The witness was not sworn.  XX did not know the difference between the truth and a lie.  XX likes school very much.  XX likes to socialize.  

XX testified that except for 2 teachers, health/PE and a substitute, the teachers all helped XX.  XXX is looking forward to going back next year, but doesn’t want to go to summer school.  XX grades are okay except for science class.  XXX testified that XXX didn’t turn in XX work in science class.  XXX stated that XX work was missing because XX Mom threw it in the trash.

XXX mentioned an incident where someone wanted to fight XX on the last day of school and the teachers didn’t respond.  However, later XXX seemed to indicate that the incident didn’t really happen.

Respondent’s Witnesses:

XXXXXXXXXXXXXX:  The witness was the student’s XXX grade science teacher.  

Direct Examination:  The witness described the student as a “ray of sunshine” in her class.  She stated that the student gets along well with XX peers, is bouncy and happy, kind to everyone, and always looking for a hug.  The student is beginning to speak up for XXself both socially and academically.  The witness never saw the student being bullied.  She testified that the student works well in small groups, and that other students want to partner with XX because XX is kind.  She never had a behavioral problem with the student in her class.  

The witness explained how her class was structured and gave examples of some of the activities she conducted.  She testified that she saw the student access online assignments and materials for her class, including Canvas.  During group presentations to the class, she tries to pick students that are not afraid to speak out in class.  She does not force any student to read out to the class.  She testified that the student read aloud once in her class and did a good job.  

The witness testified that she has been teaching for 5 years; was a paraprofessional in special education for 5 years before that; has a xx-year old son with special needs; has ADHD herself, and is very familiar with IEPs.  She explained that as a paraprofessional, one of her duties was to insure that all of the special education students received their accommodations.  

The witness was then asked to go through the accommodations, one-by-one, that are contained in the September 2024 consented to IEP.   The witness was able to go through the list of accommodations and clearly explain how she implemented them in her class.  She also mentioned a chest of items from which students can pick from for doing good work and stated that the student has gotten items from the chest.  The witness opined that XXXXXXXXXXXXXXXX XXXXXX School could meet the unique needs of the student.

The witness observed that the student, like most XXX graders, initially had difficulty maneuvering from class to class.  She testified that such a difficulty is normal for XXX graders who came from the XXX grade with just one classroom.  She observed that the student was eventually able to adjust and move from class to class without difficulty.  

She explained that the student struggled with organization skills throughout the year.  She and her paraprofessional tried to help XX organize XX binder about three or four times throughout the year, but would notice that after XX binder was reorganized, it would later return to being in disarray.  During the last nine weeks of school, the student became very frustrated about XX binder being unorganized.  

The witness testified that the student was not turning in XX work which affected XXX grade.  She did not contact the parent until the parent contacted her in January 2025 asking about the student’s failing grade in her class.  The parent asked how to access Canvas and she explained that her work is primarily found on Power School.  She explained to the parent how to access Canvas and get to the link in Power School to retrieve assignments. 

When the parent continued to ask about Canvas, the witness asked Ms. XXXXX whether the other teachers were using Canvas and asked her to reach out to the mother.  She stated that Ms. XXXXX would reach out to her weekly, and sometimes daily, to discuss the student.  She explained that the student was not turning in XXX work.  Ms. XXXXX would work with the student during resource class.  

She explained that the student received F’s for the first, second, and third nine weeks of school because XX did not turn in assignments.  XX did well with assignments during the fourth nine weeks which brought XXX grade up to a D- for the year.  

The witness opined that overall the student is doing well in XXPS.  XX is growing academically and has turned into a XXXXXX schooler.  XXPS is a great place for XXX.  The student is happy and has progressed throughout the school year.

Cross-Examination:   When asked about the student reading on a 1st grade level, the witness testified that the student was able to read notes for XXX class.  She stated that the student has read to her and written for her.  

The witness testified that she provided read-alouds for the student through a computer system called Mote.  The student clicks a button and shows the teacher reading.  The student was shown how the system worked by the classroom paraprofessional, Ms. Xxxxxx.  She would sometimes give the student her hard copy of notes.  The witness stated that she would sometimes sit with the student individually to assist XXX with XXX work.

On direct, the witness testified that the student did not seem to care about XXX grades.  When asked about this comment, she indicated that the student did not appear motivated about XXX grades although the student did not tell her that directly.  She explained that XX has ADHD and persons with that disability often need positive reinforcement to get motivated.  She attempted to provide positive reinforcement to the student.  She also asked Ms. XXXXX to help XXX in resource class, but that class was geared more towards help with English.

The witness was asked why the parent wanted her removed from the IEP team.  She said that she could not remember all of the reasons but she remembered that the parent accused her of not communicating with her, and, of not implementing the student’s IEP accommodations.  

  When asked why she testified on direct examination that the student was successful when she wrote in XXX progress report that:  the student was not keeping up with XXX binder or notes; the student does not work independently; and the student cooperates in group but does not participate as an active group member. The witness explained that those comments were made during the first half of the year.  She showed growth during the second half of the year.  She testified that the children did a weather presentation in which the student actively participated in the group and read the slides aloud for the presentation. She assisted the student with that presentation to make sure she knew XXX role.  The student also actively participated in a presentation on the solar system for which she required little to no assistance.  

Although not in XXX IEP, she testified that she exempted the student from two assignments.  She missed school and it would have been difficult for XXX to make up so she exempted XXX.  And the second exemption was for XXX binder.  She did not count the binder because the student became so frustrated and was unable to keep it organized.  When asked whether she tried a different approach for the binder such as interactive notebook making, the witness said she had not, but she would next year, because she just completed a class on that approach.  The witness testified that she only used the binder approach with the student.

When asked if she could explain how the XXPS XXXXXX school has provided FAPE for the student, the witness answered that she did not know what FAPE was off the top of her head.

Re-Direct Examination:  The witness testified that she helped the student organize XXX binder.  She said that the student told her that XXX mom goes through the binder and throws old notes away.  She stated that she did not discuss the resolution session with the student or ever tell XXX that she was getting F’s because of XXX messy binder.

She testified that she did not provide hard copies of notes to the student because everything could be found on Canvas.  The student’s accommodation says to provide hard copies if not on Canvas.

The hearing officer closed by asking the witness to explain the grading system and the discrepancy between grades presented by the LEA and those presented by the petitioner.  The hearing officer also asked about modified tests. The witness explained to the satisfaction of the hearing officer.

The witness was credible.

XXXXXXXXXXXX:  Ms. XXXXXX is employed as the XXXXXXx, Support Services, XXPS and served as XXXXXXx for 11 years.  She oversees special education services.  Prior to that, she served as a support services specialist, and before that she taught special education.  She earned a master’s in special education and holds certifications in specific learning disability and emotional disability.  She has been in education for 18 years. The witness qualified as an expert in special education.   

Direct-Examination:  The witness began by denying that she ever told anyone at XXPS not to talk with the petitioning parent.   She further denied telling the IEP team members what to decide.  She was dismissed from the September IEP meeting by the parent and was involved in the two resolution sessions conducted after the due process complaint was filed.  She reviewed the student’s record.

The witness reviewed an educational evaluation conducted by Xxxxxxxxxxxx dated February 27, 2025, and a copy of Mr. Xxxxxxx’s licensee details.  The evaluation revealed that the student’s overall math, reading, and writing achievements fell within the extremely low range.  She testified that the evaluation was considered during the eligibility meeting.

The witness reviewed a psychological assessment dated February 25, 2025 conducted by Xxxxxxxxxxxxxxx, school psychologist.  She testified that Mr. Xxxxxxxxx is licensed by the Virginia Department of Education.  Therefore, he can serve as a school psychologist authorized to conduct assessments.  He is not required to have a license from the Department of Health unless he is billing Medicaid.  The psychological assessment revealed that the student has a very low overall IQ with some scores in the average and extremely low range throughout the assessment. 

The witness also reviewed a speech/language evaluation dated February 25, 2025, conducted by Xxxxxxxxxxxxxxx, who is a licensed speech language pathologist.  The results qualified the student to receive speech language services as a related service to specific learning disability. The assessment did not qualify the student for speech services as a stand-alone disability.  Some articulation and language concerns were identified.

The witness stated that the student was doing well the first nine weeks of school, with A and B grades, but began to have problems during the second nine weeks, and XXX grades dropped.  That is when the IEP team met and requested evaluations.  The team wanted more data so they could adjust XXX IEP to meet XXX needs.  

Once the evaluation results came in, the eligibility team met.  The team wanted to have an IEP meeting to discuss pull-out reading services for the student.  The eligibility team classified the student’s disabilities as speech/language disability, other health impairment (OHI) with speech/language as a related service.  She also continued to be eligible for services under OHI for ADHD as secondary.

Following the eligibility meeting, there was not another IEP meeting, but a draft or proposed IEP was created and sent to the parent as a starting point before the next IEP meeting.  The witness then explained what reading services were available through XXPS to include the use of reading specialists, pull-out services, and tutoring.  She discussed programs that could be used such as Lindamood-Bell and Orton-Gillingham.  The witness agreed to look into Orton-Gillingham to see if they had a person trained in the methodology.  (Note:  The advocate made a motion that the student start Orton-Gilligham next week.  The hearing officer asked whether it could be done.  Following the hearing, Ms. XXXXXX offered this program to the parent for the student, to start the following week, but the parent’s advocate rejected the offer because they were not sure that XXPS has a person trained in the program. Tr. Pg. 556)

After the due process complaint was filed, the witness stated that she still tried to convene an IEP meeting, but the parent considered it as harassment.  The hearing officer then told XXPS to stop trying to convene an IEP meeting since the parent refused and considered it harassment.  The witness stated that XXPS remains prepared to hold an IEP meeting.

The witness then addressed the student’s low math scores and mentioned a list of tools that could be used to improve the student’s math skills.  She mentioned math specialists, Title 1 math, and pull-out services.  The school was also willing to offer compensatory services and extended school year services. 

The witness was unaware of any complaint that the student could not access drama.  XXPS is willing to make services available so the student can fully access drama.  The student’s record indicates that she was in drama and received a B grade.  Drama class is an elective.

In her capacity as an expert, the witness would recommend that the student needed to be in a small group setting for math and language.  She testified that she was adverse to private placement because the student, although needing more help academically, was doing well socially and was growing in the public school setting.  She also stated that XXPS has not yet been given a chance to fully educate the child with more intense services.  She believes that a public school setting is extremely important for a student’s overall social, academic, and emotional growth.

The witness mentioned that this is her first due process case since being in education.  She works with families and parents to resolve conflict.

The witness discussed the investigation of Ms. XXXXX and the bathroom incident.  She stated that the investigation by Mr. Xxxxxxx found that Ms. XXXXX became preoccupied with another student and the student’s lost their place as to the order they were allowed to go to the bathroom.  When asked whether she retaliated against the petitioning parent for her complaint, the witness denied any sort of retaliation.   

When asked to provide educational records to the parent, the witness testified that she provided the records within 45 days as required.  She retrieved records from the student file, Virginia IEP system, Power School, electronic records, emails, attendance records, and grades.

Cross-Examination:  The witness testified that services could not be changed for the student until the IEP team met to change them in the IEP.  When asked about the draft IEP dated April 21, 2025, the witness testified that the document was simply a draft, a starting point for discussion by the IEP team.  She stated that the eligibility team determined that specific learning disability (SLD) would become the student’s primary disability.  The advocate questioned the witness extensively about various aspects of the draft IEP.  The witness reiterated that another IEP needs to be written for the student so that all of the services she needs can be put in place.

The witness explained that she was invited to the first IEP meeting but was dismissed by the parent.  She did not attend any other IEP meetings for the student.  She did not attend the eligibility meeting.    She attended the two resolution sessions.

When asked why she said “no” to attempting to settle the case on the previous day, the witness testified that the hearing had been very unprofessional and she has had to endure snide remarks, so she said “no” to settling.  However, she is open to resolving the case.  

The witness denied that there was anything pre-determined for the student.  She did not know that the student struggled with accessing Canvas.  She stated that the student was progress monitored and explained progress monitoring.  She stated that the literacy plan is throughout the document.  When asked about sending students to private day, the witness stated that the decision is up to the IEP team.

The witness discussed the second resolution session.  She testified that the parent dismissed several of the XXPS employees from the meeting and stopped the meeting when private day placement was denied.  During the first resolution session, she tried to schedule an IEP meeting but was unsuccessful.  The witness testified that XXPS is capable of educating the student.

To regain the trust of the parent, she would work with the parent, work on opening communications, and work to rebuild trust.  Now that she has been made aware of the situation with the student, she would communicate with the parent, and personally oversee the situation.

Re-Direct Examination: The witness was asked about how the concern about the student’s study skills would be addressed.  She stated that study skills could be addressed in resource class as well as collaborative study from English class.   

The witness was credible.

The final witness was XXXXXXXXXXXX.  She has been a teacher for 8 years.  She was the student’s case manager, Resource teacher, and assisted in XXX collaborative English class for school year 2024-2025.

The witness described the student as a very nice child, outgoing, sociable, and very hard working.  XX enjoys being in school.  

The witness testified that she received a list of accommodations from the parent prior to the September IEP meeting.  She participated in the September IEP meeting and helped draft the document.  The parent was present at the meeting.  

The parent wanted expedited evaluations and eligibility because she saw some things about the student that were out of date.  The IEP team considered parent in-put (including XXX list of accommodations), teacher in-put, and case manager in-put when preparing the September IEP.  They also considered existing data, and the student’s academic, developmental and functional needs.

The parent did not raise concerns about the student’s reading at that time.  The team was more concerned about expediting the evaluations, and pushing for eligibility once the evaluations were received, then meeting to create a new IEP.  The parent also wanted the student’s disability designations updated.   

The witness explained that she is always checking with the student to make sure XX understands the material.  In English class, the student sits beside her as they use a system called Amplify that breaks longer passages into manageable parts.  She prints out note for XXX when they are not on Canvas.  In the Resource class, the student is given extended time to work on assignments outside of the regular class.  All of the student’s work is modified.  She provides positive reinforcement for the student through PBIS or a ticket system.  The student is given math manipulatives, aids, and a calculator for complex problems.

The witness testified that she communicates with the parent on behalf of other teachers.  She also provided the parent with IEP progress reports.  The progress reports are based on the IEP goals.  She considered the IEP goals to be measurable and attainable. Based on the student’s progress reports, she was emerging to meet XXX IEP goals. 

Based on the student’s evaluations, she opines that the student is on an early second grade level.  Based on the student’s Lexile scores, XX moved up to the 3rd grade comprehension level.  The witness could not explain how the student reached the XXX grade reading on a 3rd grade level.  She emphasized that the student was making progress.  She has seen the student really grow during the school year.  She now advocates for XXXself and can maneuver from one class to another with no problem.

Cross-Examination:  The witness testified that the student indeed cares about XXX grades.  She has not been provided with a reading specialist to help with the student. The witness testified that the goals on the September IEP were carried over from the last IEP plus with parent in-put.  She explained that the student had just come into the XXXXXX school, and they needed additional information on the student before changing XXX IEP.

She testified that she frequently communicated with the parent and that the parent responded timely.  She had no problem with the parent being uncooperative.  

The witness discussed Lexile scores and testified that students are tested three times per year, fall, winter and spring.  She stated that the parent should have received a copy.  However, it was established that the parent never received a copy.  (Note:  The hearing officer ordered the Lexile scores and they were provided following the hearing.)

The witness testified that she has 14 students in her resource class.  When looking at the eligibility consent form dated February 2025, it was noted that neither the consent nor non-consent blocks were checked, although the parent had signed the document.  The parent claimed that she gave consent for eligibility but XXPS claims that she did not.  The witness denied that she had advised the parent that the student could not receive additional services until she consented to eligibility.

The witness explained how she supports the student through small groups within small groups.  She also consults with the reading specialist.  The student has a collaborative teacher in math and science, as well as a teacher and paraprofessional in history.  

She testified that during the eligibility meeting, all of the team had received the accommodations list sent by the parent.  She denied that any of the team told her that they did not have the list.

She stated that teacher work samples would not necessarily be a part of the student’s record.  Therefore, they would not have been given to the parent.

The witness was credible.
Findings of Fact

	The student is a xx year old, up-coming XXX grade student enrolled at XXXXXXXXXXXXXXXX XXXXXX School, XXXXXXXXXXXXXXXX, Virginia.  The student resides in XXXXXXXXXXXXXXXX.  XX currently qualifies for special education and related services under other health impairment (OHI), with a specific disability of attention deficit hyperactivity disorder (ADHD).  During school year 2024-2025, the student completed the XXX grade, that being XXX first year as a XXXXXX school student and XXX first time having to maneuver through seven classes instead of just one.  

	The student’s IEP team met and developed the student’s annual IEP on September 6, 2024.  Prior to the meeting, the parent sent a list of accommodations to the case manager, XXXXXXXXXXXX, that she wanted the team to consider.  This list was discussed by the team and incorporated into the September IEP.  XXPS Exh. 1.  The parent consented to implementation of the IEP.  (XXPS Exh. 3)  

During the IEP meeting, the parent requested updated evaluations and data on the student. Although there is some confusion as to whether the parent consented or not, I find that the parent consented to the reevaluations on November 22, 2024, given the timing of the discussions around evaluations and proximity to the date of the signature.  XXPS Exh. 4. Subsequently, the student received psychological, educational, and speech language evaluations.  

The psychological evaluation was conducted on January 21, 2025 by Xxxxxxxxxxxxxxx, school psychologist.  XXPS Exh, 7.  The psychological assessment revealed that the student has a very low overall IQ with some scores in the average and extremely low range throughout the assessment. 

The educational evaluation was conducted by Xxxxxxxxxxxx, XXPS, on February 10, 2025.  XXPS Exh. 6  The evaluation revealed that the student’s overall math, reading, and writing achievements fell within the extremely low range.  

The speech language evaluation was conducted on February 25, 2025 by Xxxxxxxxxxxxxxx, Speech Language Pathologist.  (XXPS Exh. 8.)  The results qualified the student to receive speech language services as a related service to specific learning disability. The assessment did not qualify the student for speech services as a stand-alone disability, however, some articulation and language concerns were identified.

In February 2025, the parent and school staff held an eligibility team meeting.  After reviewing the evaluations, it was proposed that the student’s disability categories be changed to specific learning disability (SLD) as primary, and OHI for ADHD as secondary.  XXPS Exh. 9  The parent signed the eligibility document on February 28, 2025 but did not check whether she consented or did not consent to the proposed change.  This oversight caused confusion.

After the parent filed a due process complaint in March 2025, XXPS attempted to conduct an IEP meeting but the parent refused.  XXPS personnel developed draft IEPs based on the evaluations and sent them to the parent to review but the parent considered their efforts as harassment.  Two unsuccessful resolution sessions then followed.  

Legal Analysis, Findings, and Conclusions of Law

Issue:  Whether the student’s current individualized education program (IEP) appropriately addresses the student’s unique and individualized needs, and/or all of the student’s disabilities.
and
Issue:  Whether the student’s current IEP fails to provide measurable goals.

In determining whether a local education agency (LEA) has offered a child an appropriate IEP, the hearing officer’s inquiry is two-fold: 

1. Has the LEA complied with the procedures set forth in the IDEA? 
2. Is the IEP reasonably calculated to enable the child to receive educational benefits? 

If these requirements are met, the LEA has complied with the obligations imposed by IDEA.  Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist., Westchester Cty. v. Rowley, 458 U.S. 176, 206B07, 102 S. Ct. 3034, 3051, 73 L. Ed. 2d 690 (1982).  At the center of the IDEA’s education delivery system is the IEP. A student’s IEP is a document that is created through collaboration between school staff and parents that describes the child’s unique needs and the LEA’s plan for meeting those needs. R.F. by & through E.F. v. Cecil Cty. Pub. Sch., 919 F.3d 237, 241 (4th Cir.), cert. denied, 140 S. Ct. 156 (2019) (quoting M.S. ex rel. Simchick v. Fairfax Cty. Sch. Bd., 553 F.3d 315, 323 (4th Cir. 2009)).R.F., 919 F.3d at 241 (citing Endrew F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 994 (2017)). 

Under the IDEA, IEPs must include a statement of the child’s present levels of academic achievement and functional performance, a statement of measurable annual goals, a description of how the child’s progress toward meeting the annual goals will be measured, and a statement of the special education and related services, supplementary aids, and services to be provided to the child. 20 U.S.C. 1414(d)(1)(A)(i). The IEP team is required to revise the IEP ‘as appropriate,’ at least once a year, to address any lack of expected progress, among other factors. Id. 1414(d)(4)(A). The Supreme Court has made clear that, in order to meet its substantive obligation under the IDEA and establish FAPE, a school must offer an IEP reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.  Endrew F., 137 S. Ct. at 999. 

In this case, the student’s September 2024 IEP met the requirements of IDEA and Endrew F.  The 2024-2025 school year was the student’s first year in XXXXXX school. The IEP included the required components set forth in 20 U.S.C. 1414(d)(1)(A)(i), including measurable goals for the student.  Although many of the provisions in the IEP were carried over from the student’s XXX grade IEP, the school was adjusting to the student the student was adjusting to XXX new school and new educational life as a XXXXXX schooler.  The school understandably needed additional data, and to observe the student before making major IEP changes.  

The parent argues that all of the student’s disabilities were not addressed because they were not listed on the eligibility document or IEP.  However, XXPS considered all of the student’s disabilities when developing the IEP.  The student is scheduled to have an IEE in June and the results of that IEE should be considered at the next IEP meeting.  When considering the disabilities that are listed on an IEP, it is not the disability category that drives the IEP, but it is the present level of performance.  So long as the IEP addresses the student’s present level of performance through appropriate supports, services, and accommodations, the IEP is sound.   

The parent also argues that the September IEP was predetermined because some of the drop-boxes were already checked and because the IEP was a “cut and paste” from the student’s XXX grade.    Predetermination occurs when a school division has already made up its mind before the parent(s) become involved.  In this case, the parent fully participated and contributed to the September IEP development.  The parent consented to the IEP.  See Doyle v. Arlington City School Board, 806 F.Supp. 1253 (1992).

The parent participated at the September IEP meeting and provided consent for the IEP to be implemented, impliedly under the belief that the IEP was adequate when she authorized its implementation.  During that meeting, the evidence shows that the team complied with the procedures set forth in the IDEA to develop the IEP.  

The IEP contained a statement of the child’s present levels of academic achievement and functional performance, a statement of measurable annual goals, a description of how the child’s progress toward meeting the annual goals would be measured, accommodations (to include those submitted by the parent), and a statement of the special education and related services and supplementary aids and services to be provided to the student.  

The testimony of Ms. XXXXX and Ms. XXXXXXX indicated that the student was learning and growing under the September IEP.  XX was making appropriate progress in light of XXX circumstances.  XX was learning to advocate for XXXself.  XX integrated well with the other students.  XXX end of school grades were passing.  They testified about how they administered  the student’s accommodations and conducted their classroom programs as related to the student.  They testified about methods used to reach the student’s goals and how they were measured.

When the parent requested updated data at the IEP meeting, the school moved promptly to have the student evaluated.  The student was evaluated in three areas:  educational, speech language, and psychological.  Once the results were in, an eligibility team meeting was conducted to incorporate the evaluation results and make appropriate changes to the student’s disability classification.  At that point, things became confused because the consent box on the eligibility form was not checked, even though the parent clearly signed the form on February 28, 2025.  XXPS Exh. 9

Nonetheless, based on the updated information revealed from the evaluations, teacher and parent in-put, the student’s IEP needs to be updated.  The new IEP needs to address all of the student’s identified disabilities.  

The eligibility team needs to meet again with the parent to decide the student’s special education classification or category.  Once eligibility is clearly established, the IEP team needs to meet with appropriate specialists in attendance at the meeting.  The evidence suggests that at a minimum, the student requires specialists in math, reading, writing, vision, and speech language.  The IEP team needs to work from scratch to develop an appropriate IEP for the student.  No boxes should be pre-checked prior to the IEP meeting.  All components and available options of the IEP should be discussed and considered.  

When conducting an IEP meeting, it is here worth noting that parental involvement in IEP decision making is a procedural requirement of the IDEA.  As a member of the IEP team, the parent’s concerns should be seriously considered, to include their desires regarding the placement continuum. However, the IEP team, including the parent, should be mindful that courts have repeatedly held that while the IDEA requires parental involvement and participation in the IEP process, the parents’ right to participate in the formulation of their child’s IEP does not constitute a veto power over the IEP team’s decisions.  G. v. Vashon Island Sch. Dist.,337 F.3d 1115, 1132 (9th Cir.2003) See, e.g., A.W. ex rel. Wilson v. Fairfax Cnty. Sch. Bd., 372 F.3d 674, 683 (4th Cir. 2004); Fitzgerald v. Fairfax Cnty. Sch. Bd., 556 F. Supp. 2d 543, 557 (E.D. Va. 2008). 

Parents play a key role in the IEP development process:  34 C.F.R. §300.321(a)(1) and 8VAC20- 81-110(C)(1)(a) list the parent(s) as the number one member(s) of the IEP team. A parent is able to paint a fuller picture of the child for the team, providing information of how the child functions, at home not only at an academic level, but also on an emotional level. It allows the other participants to better understand the strengths and weaknesses of the student. It is not sufficient that the parent simply be allowed to speak, the team must actually consider the Parent’s input. In Deal v. Hamilton County Bd. of Educ., 392 F.3d 840, 42 IDELR 109 (6th Cir. 2004) the Court found a denial of FAPE because the school district pre-decided the student’s program and services without considering the student’s needs. The goal is for the team’s voice to speak in unison, by achieving consensus.

Parental cooperation is also important when developing a student’s IEP.  It is noteworthy to mention that XXPS offered the parent all of the services, supports, and accommodations that she requested, minus private day placement.  The parent rejected XXPS’ offer solely because private day placement was not included.  
It is also noteworthy to here mention that on motion of the parent’s advocate, (Tr. Pg. 635) as a show of goodwill, XXPS offered to provide the student with summer services using the Orton-Gillingham methodology.  XXPS Exh. B-4  Orton-Gillingham uses a multisensory, structured approach that is designed to help develop literacy skills. The approach focuses on enhancing reading, spelling, and writing skills through explicit, sequential instruction that engages multiple senses, i.e. visual, auditory, and hands-on.  Even though the offer was made pursuant to the parent’s motion at the hearing, the offer was unreasonably rejected by the parent.  Use of this reading approach could have helped the student during the summer with XXX literacy skills, something the parent and her advocate mentioned throughout the hearing.  
Orton-Gillingham could have also assisted the IEP team to employ a more suitable reading approach if Orton-Gillingham did not fit the student’s needs, or, continue with Orton-Gillingham if it was working well for the student.   Since the student would have been taught one-on-one, valuable student information from the teacher could have also been conveyed to the IEP team.   For the parent to outright reject the offer, after explicitly asking for it, does not demonstrate a willingness to work with the LEA in good faith.
A lack of parental cooperation in special education can create significant challenges for both educators and students. When parents are disengaged or resistant to collaboration, it can hinder the development and implementation of effective Individualized Education Programs (IEPs).   In this case, the parent mistrusts the LEA to do what is best for her child.  She believes that the LEA squandered its opportunity to appropriately educate her child.  However, it should be pointed out that the student’s educational deficits did not occur in a vacuum.  They did not occur only in school year 2024-2025.  The student is reading on a 1st or 2nd grade level going into the XXX grade.  She is performing math on a 2nd grade level.  These low levels are no doubt troubling, but this unfortunate dilemma could not have happened overnight.  The student’s educational deficits should have been identified way before she entered the XXX grade.   
	In response to the parent’s distrust of the school system, it is the responsibility of the LEA to implement strategies that will address this barrier and rebuild trust.  But the parent must be willing.  The LEA can attempt to rebuild trust through consistent communication, offering flexible meeting options, and providing clear, accessible information about special education processes. Schools can also create parent engagement programs to foster stronger relationships and encourage participation.
	Under the circumstances of this case, the evidence shows, and I FIND, that the student’s current IEP satisfied the requirements of Endrew F and provided the student with a FAPE.   I further FIND that the IEP appropriately addressed the student’s unique and individualized needs and disabilities.  The IEP contained measurable goals that the teachers and student were working to reach.
Issue:  Whether XXPS committed the following procedural and/or substantive IDEA violation(s):  assessing and/or evaluating the student without parental consent; evaluating the student using unlicensed personnel; failing to provide the student’s records to the parent within 45 days of request; and failing to provide the parent with regular and timely progress reports for the student, resulting in the denial of a free appropriate public education (FAPE).

· Assessing and/or evaluating the student without parental consent:  The parent argues that she did not authorize the student to be evaluated by XXPS personnel.  However, the evidence shows that the parent signed the consent form on November 22, 2024.  XXPS Exh. 4  Moreover, the parent requested updated data on the student, which prompted the IEP team to push for evaluations.  I FIND that the parent consented to the evaluations. 

· Evaluating the student using unlicensed personnel:  The parent argues that Mr. Xxxxxxxxxxxxxxx, the school psychologist, is not licensed to perform student evaluations, because he does not hold a license with the Department of Health Professions (DHP).  Pet. Exh. Pg. 154  Mr. Xxxxxxxxx performed the most recent psychological evaluation on the student. XXPS showed via XXPS Exh. B-6, submitted with their closing brief, that a DHP license is not required for a school psychologist so long as the psychologist is licensed by the Virginia Department of Education (VDOE) as a school psychologist.  Va. Code § 54-3606  Mr. Xxxxxxxxx holds a current license with VDOE.  XXPS Exhs. 7 and 21.   I FIND that Mr. Xxxxxxxxx is a licensed school psychologist authorized to perform student psychological evaluations. 

· Failing to provide the student’s records to the parent within 45 days of request:   Ms. XXXXXX testified that she pulled all of the student’s records and provided them to the parent well within the required 45 days.  She retrieved records from the student file, Virginia IEP system, Power School, electronic records, emails, attendance records, and grades.  The parent maintained that she has not received all of the student’s records.  When the hearing officer asked the parent to produce a list of records that she believes she was owed, no list was ever produced.  

During the hearing, Ms. XXXXX mentioned Lexile scores for the student.  The parent did not receive these scores when she received the student’s educational records.  For purposes of this hearing, the scores simply confirmed that the student was a low reader.  The Lexile scores, however, were a part of the student record and should have been given to the parent.  However, the Lexile scores were sent to the parent after the hearing and within the required 45 days.  No other information has been identified as missing from the student’s records.  

I FIND that since the parent now has this information, no violation of 8 VAC 20-81-170 has been committed and that this sub-issue is moot.  
    
· Failing to provide the parent with regular and timely progress reports for the student:  Ms. XXXXX, the student’s case manager, testified that she was in frequent communications with the parent regarding the student’s grades, progress reports, and overall status throughout school year 2024-2025.  Ms. XXXXX provided the parent with IEP progress reports every 4.5 weeks.  XXPS Exh. 10   Ms. XXXXX testified that she served as liaison between the parent and other teachers.  	

	It is the LEA’s responsibility to provide parents with periodic reports of student progress towards IEP goals.  Parents with children who have disabilities must be informed of student progress at least as often as non-disabled students.  The evidence suggests that Ms. XXXXX and the parent had a positive relationship and often discussed the student.  In fact, near close of the hearing, the parent thanked Ms. XXXXX for all of her assistance.  I FIND that the evidence shows that the parent received regular and timely reports about the student.

	Overall, I FIND that the parent did not meet her burden of proof regarding this issue or its sub-issues.  I FIND that no substantive or procedural violations occurred that are significant enough for the student to have been denied a FAPE.  I FIND that the student received a FAPE.

Issue:  Whether XXPS failed to appropriately implement the student’s current IEP, resulting in a failure to provide the student with a FAPE.

Summarily, special education is specially designed instruction, provided at no cost to the parents, to meet the unique needs of a child with a disability. This instruction is tailored to address the specific learning differences resulting from the disability, and ensure the child can access the general curriculum.  Services, supports, and accommodations are developed to provided and fit the unique needs of the disabled child.  

The parent in this case claims that XXPS personnel failed to implement the accommodations developed for the child in XXX IEP.  However, the evidence presents an opposite conclusion.  Although there is some concern that Ms. XXXXXXX, the student’s science teacher, did not know what FAPE meant, she convincingly testified that she reviewed and implemented the student’s accommodations with fidelity.  She explained with some detail, exactly how she implemented the accommodations, provided services, and assisted the student.  She testified that she read the student’s IEP and knew what XXX accommodations were.  Likewise, Ms. XXXXX described, with some detail, how she implemented the student’s IEP accommodations and provided services to the student.  Both teachers also discussed how they implemented programs and reinforcement for the student.  They also described the teaching techniques they used with the student.  

Although Ms. XXXXXXX and Ms. XXXXX are not the student’s only teachers, the petitioning parent did not present any other teachers or evidence to substantiate the claim that XXPS failed to appropriately implement the student’s current IEP and the accommodations therein, thereby resulting in a failure to provide the student with a FAPE.  The only credible violation was that the student sometimes sat in the middle of the science class when XX should have been in the front due to XXX vision impairment.  Ms. XXXXXXX explained that her class is not a traditional classroom but has lab tables due to the nature of the subject matter.  She made sure the student sat within close proximity of instruction due to the student’s vision.  The student did not always wear XXX eyeglasses. 

I FIND that the student’s services, accommodations and supports were appropriately implemented and that the student was provided with a FAPE.  The petitioner has failed to meet her burden of proof.    

Issue:  Whether the student should be privately placed at public expense due to XXPS’ alleged failures and inability to provide the student with a FAPE.

The Fourth Circuit Court of Appeals has held that the proper inquiry as to appropriateness of a proposed IEP placement is whether the setting was reasonably calculated to enable the student to make appropriate progress in light of his/her circumstances. See R.F. by & through E.F. v. Cecil Cty. Pub. Sch., 919 F.3d 237, 246B47 (4th Cir. 2019), cert. denied, 140 S. Ct. 156, 205 L. Ed. 2d 46 (2019) (citing Endrew F., 137 S.Ct. at 999.)   

IDEA encourages disabled children to be educated in the regular classroom.  However, the law permits disabled children to also be privately placed, where appropriate.  Least restrictive environment (LRE) requires that students with disabilities receive their education, to the maximum extent appropriate, with nondisabled peers and encourages special education students to not be removed from regular classes unless, even with supplemental aids and services, education in regular classes cannot be achieved satisfactorily. [20 United States Code (U.S.C.) Sec. 1412(a)(5)(A); 34 Code of Federal Regulations (C.F.R.) Sec. 300.114.] 

IDEA, however, does not mandate that every child with a disability be placed in the regular classroom regardless of individual abilities and needs.  This recognition that placement in the regular class may not be appropriate for every disabled child is reflected in the requirement that school districts make available a range of placement options to meet the unique educational needs of children with disabilities.  These required placement options are known as a continuum of alternative placements.  These alternative placements include the availability of instruction in regular classes, special classes, special schools, home instruction, and instruction in hospitals and institutions." 34 CFR 300.551(b)(1). These options must be available to the extent necessary to implement the IEP of each disabled child. 

A placement or IEP team must select the option on the continuum from which the child's IEP can best be implemented. Any alternative placement selected for a disabled child outside of the regular educational environment must maximize opportunities for the child to interact with nondisabled peers, to the extent appropriate to the needs of the student. 

The general rule in placement is that each disabled child's placement must be individually determined based on that individual child's abilities and needs. In determining if a placement is appropriate under IDEA, the following factors are relevant:
	*  the educational benefits available to the disabled student in a traditional classroom, supplemented with appropriate aids and services, in comparison to the educational benefits to the disabled student from a special education classroom;

	*  the non-academic benefits to the disabled student from interacting with nondisabled students; and

	*  the degree of disruption of the education of other students, resulting in the inability to meet the unique needs of the disabled student.

	In this case, the evidence shows that the student has integrated well into XXXXXX school.  The student testified that she enjoys school and has many friends.  XXX teachers testified that they have witnessed XXX grow into a happy XXXXXX-schooler.  XX is not regressing but progressing.  XX is a sociable child who enjoys interacting with XXX nondisabled peers.  

	The petitioning parent did not present any evidence as to how or why a private day placement would benefit the child over remaining at XXX public school.  Although the child may require smaller classes, the evidence suggests that XXPS can provide smaller class and pull-out services.  XXPS has offered a variety of services to the student including:  pull-out/small class, extended school year services, compensatory education, access to specialists, and Orton-Gillingham.  If given the opportunity, the evidence shows that XXPS can offer the student an IEP that is reasonably calculated to enable the student to make appropriate progress in light of the student’s circumstances. see Endrew F., 137 S. Ct. at 999. 

As previously mentioned, when considering student educational placement, the IDEA requires that “each disabled student receive instruction in the least restrictive environment (LRE) possible.” AW ex rel. Wilson v. Fairfax Cty. Sch. Bd., 372 F.3d 674, 681 (4th Cir. 2004) (citing Bd. of Educ. v. Rowley, 458 U.S. 176, 180B 82 (1982)). The Fourth Circuit has explained that the LRE requirement reflects the IDEA’s preference that “[t]o the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are not disabled.” AW ex rel. Wilson, 372 F.3d at 681. D.H., 2021 WL 217098, at 8:9. 

Such is the case here.  The student in this case is happy with XXX current school.  XX is learning and progressing.  XX is surrounded by, and friendly with, XXX nondisabled peers.  In fact, Ms. XXXXXXX testified that the other students like to have the student in their groups because XX is kind.  The evidence shows that XXPS can educate the student and provide the student with a FAPE.  There has been no evidence presented showing that a private day placement should be determined as the least restrictive environment for the child.  For a variety of reasons as reflected in this decision, I FIND XXPS to be the least restrictive environment for the child. 

Finally, the parent argues that XXPS predetermined placement in public, and not private day school.  Rejection by XXPS to the parent’s private day placement request does not constitute predetermination.  XXPS contends that they can provide the student with a FAPE without the restricted environment of private day placement.  The parties simply disagree.  I FIND that XXPS rejected, not predetermined, the parent’s request for private day placement. The rejection of a parental request by an LEA is not, in and of itself, an IDEA violation.

Prevailing Party

XXPS is the prevailing party on all issues. The petitioner failed to meet her burden of proof.

Orders
It is hereby Ordered:

· That the student’s eligibility team promptly meet to determine, identify, and document the student’s current disabilities.  The team will consider the student’s full spectrum of disabilities.

· That the student’s IEP team promptly meet, following the eligibility team meeting, to develop an appropriate IEP for the student that is reasonably calculated to enable the child to make progress appropriate in light of XXX circumstances. The team will deliberate on and consider all matters related to the student’s IEP, including, but not limited to: goals, services, supports, accommodations, current educational level, programs, cumulative file, evaluations, interventions, and the placement continuum.  The IEP team will proceed from scratch, item by item, with no items pre-filled or pre-checked prior to the meeting.  Meetings will continue as needed until an appropriate IEP can be developed for the student’s XXX grade school year.

· That the IEP and eligibility teams include the following specialists:  special education, reading, vision, writing, speech, placement, and math.  Additional specialists are encouraged to attend as they relate to the student’s disabilities and unique needs. 

· That a literacy plan be promptly developed for the student per the Virginia Literacy Act. 

· That during the summer of 2025, the student will engage in the Orton-Gillingham methodology not less than three times per week, two to three hours per session, at times and a location agreed to by the parties.  Services should commence not later than June 30, 2025.  The program will be administered by an instructor who is trained in Orton-Gillingham.

	Failure of either party to act in good faith or to reasonably participate or collaborate during eligibility or IEP team meetings, or a failure to otherwise follow the orders of this decision, may be reviewed by a subsequent due process request (initiated by the parent or LEA), as lack of cooperation that is inconsistent with the IDEA.  
Rights of Appeal

	This is the final administrative decision in this matter. A decision by the special education hearing officer in any hearing is final and binding unless the decision is appealed by a party in a state circuit court within 180 days of the issuance of the decision, or in a federal district court within 90 days of the issuance of the decision. The appeal may be filed in either a state circuit court or a federal district court without regard to the amount in controversy.  See 8 VAC 21-81-T and §22.214 D of the Code of Virginia, 1950, as amended.

IT IS SO ORDERED.
						ENTERED:   June 20, 2025

						Rhonda J. S. Mitchell                              		
	              				_______________________________________
						Rhonda J. S. Mitchell
						Hearing Officer
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