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PROCEDURAL HISTORY
On January 28, 2025, Parent of the Student, through her Advocate, submitted a request for an expedited due process hearing under the Individuals with Disabilities Education Improvement Act of 2004 (as amended, the “IDEA”). This Hearing Officer was appointed to this proceeding on January 29, 2025. On January 30, 2025, the hearing officer sent the parties an Introductory Letter, providing the parties with Hearing Process Guidelines and generally reviewing other procedural matters relevant to the hearing all as stated therein. Neither party objected to the appointment of the Hearing Officer at this time.

In accordance with the IDEA, a resolution meeting was timely held on February 4, 2025. The parties were not able to reach agreement during this meeting. On the same day, the first prehearing conference call was conducted, and during this call, the Hearing Officer determined that the Complaint set forth both expedited and non-expedited issues. Accordingly, the Hearing Officer bifurcated the hearing as follows: any expedited issues would be heard on Friday, February 21, 2025, with February 25th to be held as an extra day if needed. Non-expedited issues would be heard on March 18, 2025, commencing at 10:30 a.m. to 5:00 p.m., and March 19, 2025, from 9:00 a.m. to 5:00 p.m., with March 20, 2025 to be held as an extra day if needed. On February 6, 2025, an Order was issued

1 While Mr. Frazier was initially assigned as SEA evaluator, Mr. Miller attended each day of hearing, in person.

establishing these dates, along with other procedural matters, including a code of decorum encompassing the Virginia Supreme Court’s ‘Principals of Professionalism.’ The February 6, 2025 Order mandated, in short, that all participants in the hearing must demonstrate civility, respect, and courtesy at all times.

On February 7, 2025, the LEA, through counsel, filed a Response to the Complaint, moving that the Complaint be dismissed in its entirety. As to the non-expedited issues, the Hearing Officer took the motion under advisement, but as to the expedited issues, invited a response from Parent’s advocate by February 17, 2025. The LEA filed a separate Motion to Dismiss regarding the expedited issues on February 14, 2025. Parent’s advocate filed a response on February 14, 2025, requesting within this response that the Hearing Officer “move the case to conclusion.” On February 19, 2025, the LEA filed a response to the request to move the case to conclusion.
On February 19, 2025, having considered the arguments of the parties as to the expedited issues, the Hearing Officer issued an Order dismissing the expedited issues only as moot; thus, a separate hearing was not required in order to address the first issue at hand, specifically: whether a Manifestation Determination Review (“MDR”) should have occurred as a result of a contemplated change to Student’s placement.

To this point, the February 19, 2025 Order held that:

Importantly, the MDR team determined that the Student’s behavior on January 13, 2025 was a manifestation of his disability. 8 VAC 20-81- 160(D)(6)(A) mandates that, upon a finding that a child’s behavior was a manifestation of the child’s disability, “The IEP team shall return to the child to the placement from which the child was removed…[and] Conduct a functional behavioral assessment…”). The LEA has initiated both of these actions and thus implemented any remedy that the Hearing Officer may have ordered, had the outcome of the MDR been adverse to the Student. It is not in dispute that, as of the date of this Order, the Student remains in the same placement as he was before the January 13, 2025 incident.

While the Complaint argued that the Student’s current placement is inappropriate and sought change to that placement, that issue in itself is not appropriate for an expedited hearing, as the LEA argued in its Motion to Dismiss. Due to the constraints of the expedited timeline, the February 19, 2025 Order stated that a subsequent Order would separately address the Parent’s motion to move the case to conclusion. The February 19 Order reconfirmed that the non-expedited matters would be heard commencing on March 18, 2025.
Also on February 19, Parent’s advocate filed a Motion for Reconsideration of the dismissal of the expedited case and again asking that the Hearing Officer conclude the case in Parent’s favor. On February 26, 2025, having considered the positions of the parties as to this issue, the Hearing Officer issued an Order denying the motion to immediately move the case to conclusion. In so doing, the Hearing Officer determined that while the language of 8 VAC 20-81-210(P)(10) grants her the authority “to move the case to conclusion, including dismissing the pending proceeding if either party refuses to comply

in good faith with the special education hearing officer's orders…”, this provision does not contemplate concluding the case in the favor of the moving party prior to the formal presentation of evidence that would meet their burden of proof. The Hearing Officer further found that, as of the date of the Order, neither party in this matter has refused to comply with the Hearing Officer’s orders such that this authority would apply. Thus, the Hearing Officer denied the motion to immediately move the case to conclusion.

Witness Subpoenas

Subsequently, a dispute arose between the parties as to the deadline to request witness subpoenas in the non-expedited matter. The February 6, 2025 Order was silent as to this date, and because it could not otherwise be determined which party’s position was correct, the Hearing Officer resolved the matter in Parent’s favor and allowed the later deadline to stand. The Hearing Officer found that the February 6, 2025’s Order’s silence as to this deadline constitutes good cause for allowing the Parent to request subpoenas by the later date, March 7, over the objection of the LEA.

On March 7, Parent’s advocate requested the issuance of eight witness subpoenas. The subpoenas did not identify all of the potential witnesses by their job title, nor was any information provided as to the thrust of the expected testimony of each. In response to a request made by the LEA, the Hearing Officer required a proffer of the expected testimony of each potential witness. On March 9, the Parent’s Advocate responded to the Hearing Officer but did not provide information regarding the expected testimony of each witness. No specific witness was named in this response, and on March 10, 2025, the LEA filed a Motion to Quash all requested subpoenas. The LEA’s Motion also requested a continuance in the matter should any subpoena be issued by the Hearing Officer. On March 11, 2025, the Hearing Officer issued an Order granting the LEA’s Motion to Quash six of the eight requested subpoenas. Subpoenas for the remaining two witnesses were issued the same day, and the Hearing Officer denied the LEA’s motion for a continuance as it was not shown that such would be in the best interests of the child.

Hearing Officer Complaint

At 1:24 p.m. on March 17, 2025, the day before the hearing was scheduled to commence, Advocate for Parent filed with the VDOE a document purporting to be a due process complaint, styled against the Hearing Officer. While largely repetitive in arguing the issues in the case, Advocate also alleged that the Hearing Officer was biased in favor of the LEA because she had dismissed the expedited issues in the original Complaint2 and because she had granted the LEA’s Motion to Quash six subpoenas. The new complaint also alleged that the Hearing Officer had made incorrect findings regarding Student’s placement, and alleged that LEA counsel had engaged in misconduct. The Hearing Officer did not have opportunity to review this document prior to the commencement of the hearing on March 18, 2025.

In accordance with the IDEA, the hearing began on March 18, 2025. Pursuant to the

2 The Order so doing advised Parent of her right to appeal to a court of competent jurisdiction. To the Hearing Officer’s knowledge, no such appeal has been made as of the date of this Order.

Parent’s request, the hearing was open to the public, and the parties agreed for the hearing to be held in-person at the Henrico County Eastern Government Center, 3820 Nine Mile Road, Richmond, Virginia 23223. In attendance on the day of the hearing were Pamela Jenkins, Parent, appearing virtually as agreed by the parties, Dr. Kandise Lucas, Advocate for Parent, xxxxxxxxxxxxxxxx, Director of Exceptional Education for Henrico County Public Schools and the LEA’s representative, Mary Hart, Esq. and Andrew Lloyd Esq., counsel for the LEA, Pamela Miller, paralegal for the LEA’s counsel, Brian Miller, Esq., SEA Evaluator, and the Hearing Officer. Members of the public were in attendance throughout the hearing.

On that day, the Hearing Officer attempted to ascertain whether Parent’s Advocate was requesting that the Hearing Officer recuse herself. See Tr. Day 1, p. 22 at 19-22. This question was not directly answered, as the Advocate’s response was “you have to do what you need to do.” Tr. Day 1, p. 23 at 1-2. Parent’s Advocate did not request a continuance and declined to withdraw the Complaint in order to refile, but repeatedly asserted that the Parent was not comfortable moving forward. See Tr. Day 1., p. 10 at 9-
11. Parent’s Advocate also confirmed that her filing of the day before was intended to be a due process complaint with the VDOE, against the Hearing Officer as respondent. See Tr. Day 1 p. 23, 11-14 and p. 10, 5-9.

As this Hearing Officer was not familiar with how the VDOE might process the filing of a due process complaint against a hearing officer, she asked whether either party objected to adjourning the first day of hearing in order to conduct research into the matter. Neither party objected and the first day of hearing concluded. Subsequently, the Hearing Officer contacted the VDOE via electronic mail with all parties in copy, and was advised that any subsequent filing of a due process complaint would be treated as a new, separate case. Thus, the hearing officer advised the parties that the hearing would recommence the next morning, to which the Advocate responded with a request for the Hearing Officer’s recusal. The Hearing Officer advised the parties she would address that motion on the record at the hearing the following day.

The parties reconvened on March 19, 2025. Once again in attendance were: Pamela Jenkins, Parent, appearing virtually, Dr. Kandise Lucas, Advocate for Parent, Xxxxx Xxxxx Ed.D., Director of Exceptional Education for Henrico County Public Schools and the LEA’s representative, Mary Hart, Esq. and Andrew Lloyd Esq., counsel for the LEA, Pamela Miller, paralegal for the LEA’s counsel, Brian Miller, Esq., SEA Evaluator, and the Hearing Officer.

JURISDICTION

The hearing officer has jurisdiction only pursuant to the Individuals with Disabilities
Education Act (the “IDEA”)3 20 U.S.C. § 1400 et seq., and its implementing regulations,

3 During 2004, the United States Congress reauthorized the IDEA as the Individuals with Disabilities Education Improvement Act. See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The amendments provide that the short title of the reauthorized and amended provisions remains the Individuals with Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006) (“This chapter may be cited as the ‘Individuals with Disabilities Education Act.’”).

34 CFR § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20-81 et seq. (the “VA Special Education Regulations”).

The Complaint, and Parent’s Advocate throughout the hearing, argued many legal claims both civil and criminal in nature, over which this Hearing Officer has no jurisdiction. The Hearing Officer’s authority extends only to issues involving FAPE under the IDEA. See Fry v. Napoleon Cmty. Schs., 580 U.S. 154, (2017). The only issues for determination in this case were defined by the above-referenced February 6, 2025 Order, and are once again set forth below.

ISSUES AND RELIEF SOUGHT

Following the dismissal of the sole expedited issue in this case, the hearing proceeded on the following issues:4
1. Is the Student’s current placement appropriate?

2. Is the Student’s Individualized Education Program (“IEP”) appropriate, to include whether the IEP contains adequate supports and training?
3. Does the Student’s IEP allow him to receive a free, appropriate, public education?

THE HEARING

On March 19, 2025, the Hearing Officer addressed Parent’s Advocate’s motion for recusal. As stated in the Introductory Letter, this Hearing Officer reaffirmed that she has no personal, professional, or financial relationship that would affect her impartiality. The reasons cited by Parent’s Advocate in support of her request for recusal pertain solely to findings made by this Hearing Officer in the course of this matter which were not in favor of Parent. Such is not a basis for recusal. Thus, the Hearing Officer denied the motion.
During the hearing, the hearing officer admitted the following documentary evidence:5

	P. Ex. 7
Electronic exhibits, p. 25-28
	Manifestation Determination Meeting, dated February 7, 2025, as provided to Parent per her testimony. Tr. Day 2, p. 317 at 2.

	P. Ex. 15
Electronic exhibits, p. 82
	Individual Student Safety Plan, dated February 2, 2023.



4 These issues were discussed and agreed upon during the first pre-hearing conference call and subsequently confirmed by Order dated February 6, 2025. At no time were any objections raised to the issues as categorized herein.
5 In rendering this decision, the hearing officer did not consider any exhibit proposed by either party other than those exhibits entered into evidence.

	SB Ex. 12
	IEP, dated May 29, 2024.

	SB Ex. 16
	Suspension Letter, dated January 14, 2025, with clerical error redacted. Tr. Day 4, p. 15-22.

	SB Ex. 17
	XXPS Withdrawal Form/JRJDC Enrollment, January 16, 2025.

	SB Ex. 18
	Withdrawal from JRJDC, sent via fax on February 4, 2025.

	SB Ex. 22
	Manifestation Determination Meeting, dated February 7, 2025.

	SB Ex. 24
	IEP Amendment, Non-Consented, dated February 24, 2025.

	SB Ex. 28
	Resume, Michele Andrews, LEA Behavior Learning Intervention Support Services (“BLISS”) Specialist.

	SB Ex. 31
	Resume, Michael Jackson, Principal.

	SB Ex. 34
	Resume, Michael Traylor, General Education Teacher.



Parent’s Advocate called Katie Smith, XXPS Director of Exceptional Education as her first witness, followed by Cecily Gardner, Hermitage High School Assistant Principal. The final witness was Pamela Jenkins, Parent. Direct examination of Parent concluded at the end of the day on March 19, after one full day of the evidentiary hearing. Throughout the day, the nature of the hearing was very adversarial, despite the Hearing Officer’s inclusion of an Order regarding decorum. The Hearing Officer reminded both representatives of the need to refrain from interruption and argument so that the court reporter could capture the proceedings. See, for example, Tr. Day 2, p. 102 at 18-21. However, Parent’s Advocate repeatedly continued to interrupt and argue with both witnesses and the Hearing Officer. The Hearing Officer attempted to provide some latitude to Advocate while she presented her case, but eventually began to recess the proceedings when inappropriate interruption and argument occurred. See Tr. Day 2, p. 103 at 7 (recess following Advocate’s response to Hearing Officer, “Yeah, you did.” at 3). Indeed, the first witness requested another recess, which was granted, during her questioning. Tr. Day 2, p. 174 at 6.
On March 20, the third day of hearing commenced with cross examination of Parent. Following cross-examination, Parent’s Advocate rested her case after approximately one and a half days of hearing. As this left only one half day of scheduled time, the parties agreed to reconvene on a fourth day of hearing, March 25, 2025. The LEA began its case in chief at approximately 12:35 p.m. on March 20, calling as its first witness Michael Traylor, General Education Teacher. See Tr. Day 3, p. 145 at 7, 19-20. Direct examination of this witness lasted about thirty minutes; however, Parent’s Advocate engaged in cross- examination for almost three hours. The Hearing Officer asked the Advocate repeatedly to treat the witness with respect during questioning, however, the Advocate continued to interrupt, and then argue with, the Hearing Officer, until the witness’s testimony was concluded. See Tr. Day 3, p. 316 at 13-22, p. 317 at 1-16.

Hearing Officer’s Authority to Move the Case to Conclusion
On March 25, the fourth day that the parties had appeared for this hearing, the LEA called as witnesses Dr. Michael Jackson, Principal of Hermitage High School, followed by Dr. Michele Andrews, Behavior Learning Intervention Support Services (“BLISS”) Specialist. At the beginning of the day, the Parent’s advocate once again engaged in argument, eventually making another motion to move the case to conclusion in favor of the Parent. Counsel for the LEA objected, arguing that the motion was premature as it had not yet had the opportunity to present its case. The Hearing Officer denied the motion, and the Advocate continued to argue with her, culminating in another recess. See Tr. Day 4, p. 23 at 20-22, p. 24 at 1-3.

The Hearing Officer continued to take a recess each time that the proceedings became so contentious that she could not hear the evidence being provided. She once again reminded the parties of the regulation allowing her to dismiss the matter if parties refuse to comply in good faith with her orders, which included treating all participants with civility and respect. Tr. Day 4, p. 58 at 4-15.
During the testimony of the BLISS Specialist, Parent’s Advocate interrupted the witness and accused her of having been “coached” on how to answer. Tr. Day 4, p 200 at 10-12. Parent’s Advocate raised her voice and the Hearing Officer once again took a recess. Tr. Day 4, p. 201 at 15. Upon coming back on the record, the Hearing Officer advised the Parent’s Advocate that she could not make an objection to a witness’s answer, only to the questions asked by LEA counsel, and reminded her that argument could be made at closing. Tr. Day 4, p. 201 at 19-22, p. 202 at 1. Parent’s Advocate continued to argue with the Hearing Officer. Tr. Day 4, p. 202 at 2-16. Finally, counsel for the LEA asked to move the case to conclusion, asserting that Parent’s Advocate’s arguing and multiple interruptions to the testimony of witnesses constituted failure to comply with the Hearing Officer’s orders. Tr. Day 4, p. 202 at 17-20, Tr. p. 203 at 8-10.

The Hearing Officer recessed briefly to consider this motion alongside the applicable regulation. She again notes that the language of 8 VAC 20-81-210(P)(10) grants her the authority “to move the case to conclusion, including dismissing the pending proceeding if either party refuses to comply in good faith with the special education hearing officer's orders…”. At this point, the Hearing Officer found that the Parent’s Advocate had in fact refused to comply in good faith with her orders, repeatedly and consistently throughout the hearing. Parent’s Advocate continually argued with and made disrespectful comments to the Hearing Officer, even as she took a recess to consider the LEA’s motion to move the case to conclusion (Hearing Officer: I’m going to take a recess and think about that. Parent’s Advocate: Uh-huh. Think about a lot of it.” Tr. Day 4, p. 204 at 4-7). The Hearing Officer finds that the conduct of Parent’s Advocate has impeded the due process hearing to such an extent that concluding the case was warranted.6



6 The transcript reflects a multitude of occasions throughout the hearing where evidence could not be captured due to interruptions and overspeaking. In fact, the court reporter noted “overspeaking” 63 times just on March 25. See also Tr. Day 4, p. 22 at 10-11, p. 53 at 20, p. 54 at 6, p. 54 at 13, p. 69 at 11, p. 86 at 6-9 and p. 103 at 17 as examples of the many interruptions to the Hearing Officer on that day.

Further, the Hearing Officer noted that by the point that the LEA moved to conclude the case, Parent’s Advocate had concluded her case in chief. Parent’s Advocate had full opportunity to present evidence in support of her position, and accordingly, the Hearing Officer has enough information to determine whether the burden of proof in this case was met. The Hearing Officer also considered the LEA’s Motion to Dismiss, taken under advisement prior to the start of the hearing, wherein the LEA argued that it has provided the Student with FAPE and asking that the Complaint be dismissed in its entirety. Having heard the Parent’s case in chief, the Hearing Officer finds that the Parent has not met her burden with respect to any of the remaining issues in front of her, and thus grants the LEA’s Motion to Dismiss, with prejudice. To this, she sets forth her findings of fact below.


FINDINGS OF FACT
The hearing officer has considered the evidence presented and makes the following findings of fact:
1. Student is fifteen years old and presently enrolled at Hermitage High School, a public day school located in Henrico County. P. Ex. 7, Tr. Day 3, p. 151, 1-5.
2. Student receives special education services under IDEA in the areas of Emotional Disturbance (primary) and Other Health Impairment (secondary). SB Ex. 12,
P. Ex. 7.
3. Parent also testified to a recent diagnosis for Student of “Autism Spectrum
Disorder Level I… ADHD combined type and executive functioning deficits.” Tr. Day 2,
p. 310 at 20-22; p. 311 at 1. She further described Student as having “conduct disorder, emotional behavior disorder and intermittent explosive disorder, a lot of emotional regulations, attention, impulse control in social interaction challenges.” Tr. Day 2, p. 311 at 1-5. The demeanor of Parent during her testimony was open, candid, and forthright.
4. Student’s most recent IEP describes him as “extremely bright,” “respectful,” and “intelligent.” The IEP also notes that Student’s behavior impedes his learning to some degree, and that he has difficulty expressing emotions in a positive manner during conflict SB Ex. 12 at 4-7.
5. Student earned all passing grades each semester in the prior school year. SB Ex. 24.
6. Student is a member of the school’s junior varsity football and basketball
teams. SB Ex. 24, Tr. Day 4, p. 41 at 12-13.

7. During the hearing, LEA Principal was qualified as an expert in the area of administrative supervision. Tr. Day 4, p. 41 at 17-18. He has known Student for the two years he has been at Hermitage High School, and testified to having “all positive interactions” with Student. Tr. Day 4, p. 42 at 15-18. Principal’s demeanor during his testimony was open, candid, and forthright.

8. During the hearing, Student’s General Education Teacher was qualified as an expert in the area of general education without objection. Tr. Day 3, p. 147 at 20-22, p. 148 at 1, 17-18. He has known Student for the two years he has been at Hermitage High School, and testified that “generally, he is a fairly good student” and that the two have, in his opinion, a positive relationship. Tr. Day 3, p. 151 at 3-5, 8, p. 159 at 2-11. General Education Teacher was credible regarding the major issues before the hearing officer, and his demeanor was open, candid, and forthright.
9. Student completed General Education Teacher’s World Studies I class last school year, and passed the Standards of Learning (“SOL”) test in that area. Student is enrolled in General Education Teacher’s World Studies II class this school year, and earned grades of 86 and 76.3 in the first and second quarters. Tr. Day 3, p.151 at 8-15.
10. General Education Teacher testified to his familiarity with the accommodations on Student’s IEP and noted that Student would occasionally use his “access to calming strategies and interventions for self-regulation” as well as listen to music in order to focus. Tr. Day 3, p. 156, 18-22, p. 157 at 2-7.
11. Pursuant to his IEP, Student has also utilized a de-escalation area (“BLISS room”) one or two times while in General Education Teacher’s class this year. Tr. Day 3,
p.152 at 16-21.
12. General Education Teacher testified that Student participates in class, volunteers answers to questions, and does not usually have difficulty with assignments. General Education Teacher described one particularly difficult assignment where the class generally needed a lot of assistance, but Student knew what to do and did not have to ask for help. Tr. Day 3, p. 154 at 5-6, 15-18 ,p. 156 at.
13. Parent testified that her concerns with Student’s progress were primarily behavioral, not academic. Tr. Day 3, p. 312 at 11-13. Parent testified to receiving multiple calls from Student’s case manager to convey incidents such as fights at school, leaving the school campus, and other critical behavior needs. Tr. Day 2 p.325 11-19.
14. On January 13, 2025, Student was involved in a physical altercation in one
of the boys’ restrooms in the school. P. Ex. 7, SB Ex. 22.
15. Because the fight was classified as a “two on one assault,” Parent was sent a letter dated January 14, 2025, indicating that Student would be suspended immediately with a recommendation for expulsion. SB Ex. 16, Tr. Day 4, p. 44, 19-22, p. 78, 7-10, p.
134 16-17, p. 135 6-7.
16. School personnel may not share with Parent any information involving the discipline of any other students who may have been involved in the altercation. Tr. Day 4, p. 43 at 22, p. 44 at 1-3.
17. The January 14, 2025 letter also notified Parent that because of Student’s active IEP, a Manifestation Determination Review (“MDR”) team is required to convene in order to determine whether Student’s behavior was a manifestation of his disability. SB Ex. 16.

18. However, prior to any meeting of the MDR team, Student was detained by the Commonwealth’s Department of Juvenile Justice (“Outreach” program). Tr. Day 3, p. 75 at 1-3, p.113 at 10-22.
19. Accordingly, Student was enrolled in the Educational Program at the local Juvenile Detention Center, where he received educational services until his release on or about February 3, 2025. SB Ex. 17, SB Ex. 18.
20. On February 7, 2025, the MDR team met and determined that Student’s conduct on January 13, 2025 was a manifestation of his disability. Thus, Student could not be expelled or issued a long-term suspension, and was able to return back to school in his current placement. SB Ex. 22, Tr. Day 4, p. 145 at 20-22.
21. This decision rendered moot all expedited issues raised in the due process Complaint, as reflected in the Hearing Officer’s February 19, 2025 Order.
22. Parent disagreed with Student’s current placement, requesting home-based services for him due to safety concerns. Tr. Day 2, p. 355 at 9-11, p. 359 at 8-12.
23. On February 24, 2025, Student’s IEP team met in order to consider whether Student should be provided with home-based services. General Education Teacher attended that meeting. SB Ex. 24, Tr. Day 3, p. 165 at 20-22, p. 166, at 1.
24. General Education Teacher testified that the meeting was not very productive, despite lasting approximately four hours. Tr. Day 3, p. 172 at 4-5, 13-15. “There was a lot of back and forth, interjecting.”172, 19-20.
25. General Education Teacher agreed with the rest of the LEA members that home-based services were not needed for Student, as he has been successful in school, engaging with his peers, and passing all of his classes. Tr. Day 3, p. 174 at 1-12.

CONCLUSIONS OF LAW7

Based upon the above findings of fact, argument of the parties, as well as this hearing
officer’s own legal research, the conclusions of law of this hearing officer are as follows:

Burden of Proof
Parent, as the party who filed the Complaint, bears the burden of proof. See e.g., N.P. by
S.P. v. Maxwell, 711 F. App’x 713, 716 (4th Cir. 2017) (the parents bear the burden of proving their child was denied a free appropriate public education), citing, Weast v. Schaffer ex rel. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004), aff’d, 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005). The party that bears the burden of proof may satisfy such burden by a preponderance of the evidence. See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (stating the hearing officer’s factual

7 To the extent the other sections entitled, “Introduction.” “Procedural History,” “Jurisdiction,” “Issues and Relief Sought,” and “Findings of Fact” include conclusions of law, those conclusions are incorporated into this section.

conclusions are supported by the preponderance of the record evidence.). The burden of proof encompasses both the “‘burden of persuasion,’ i.e., which party loses if the evidence is closely balanced, and the ‘burden of production,’ i.e., which party bears the obligation to come forward with the evidence at different points in the proceeding.” Schaffer v. Weast, 546 U.S. 49, 62 (2005). Here, Parent’s burden is to produce evidence that proves that Student’s IEP, and March and April IEP Amendments, and Proposed October IEP Amendment were not reasonably calculated to provide Student with a FAPE. R.F. v. Cecil County Public Schools, 919 F.3d at 245 (citing Endrew F., 580 U.S. at 399-400). Further, for Parent to satisfy her burden of proof, she must offer expert testimony in support of her positions. Weast v. Schaffer ex rel. Schaffer, 377 F.3d at 456 (“For regardless of which side has the burden of proof in an administrative hearing, parents will have to offer expert testimony to show that the proposed IEP is inadequate.”).

Standard of Review
The purpose of the IDEA is “to ensure that all children with disabilities have available to them a [FAPE] that emphasizes special education and related services designed to meet their unique needs.” Bd. Of Educ. v. Rowley, 458 U.S. 176, 179-91 (1982); Hinson v. Merritt Educ. Ctr., 579 F. Supp. 2d 89, 98 (D.D.C. 2008)(citing 20 U.S.C. § 1400(1)(A)).
Implicit in the congressional purpose of providing access to a FAPE is the requirement that the education to which access is provided be sufficient to confer some educational benefit upon the disabled child. Rowley, 458 U.S. at 200; Hinson, 527 F. Supp. 2d at 98 (citing Rowley, 458 U.S. at 200). FAPE is defined as:
[S] pecial education and related services that –

(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA [i.e., State Educational Authority] . . .
(c) Include an appropriate preschool, elementary school, or secondary school education in this State involved; and
(d) are provided in conformity with the individualized education plan (IEP).
34 C.F.R. § 300.17, accord, 20 U.S.C. § 1401(9). The VA Special Education Regulations also set forth the foregoing definition of FAPE in 8 VAC 20-81-10.
While the IDEA sets standards for the education of children with disabilities, the IDEA does not displace the traditional notion that the primary responsibility for education belongs to educators. MM v. Sch. Dist. of Greenville Cnty., 303 F.3d 523, 533 (4th Cir. 2002)(“The courts should, to the extent possible, defer to the considered rulings of the administrative officers, who also must give appropriate deference to the decisions of professional educators”). Virginia special education hearing officers “are themselves expected to ‘give appropriate deference to the decisions of professional educators.’” T.B., Jr., 897 F.3d at 572 (quoting M.M., 303 F.3d at 533 (4th Cir. 2002)). A special education hearing officer should not “’second guess’ the educational decisions of professionals with

first-hand experience not only with the student in this case, but with a wide variety of other students.” T.B., Jr., 897 F.3d at 576-77 (quoting M.M., 303 F.3d at 532); see also Cty. Sch. Bd. of Henrico Cty. v. Z.P., 399 F.3d 298, 307 (4th Cir. 2005) (“[A]t all levels of an IDEA proceeding, the opinions of the professional educators are entitled to respect.”); accord, Endrew F., 580 U.S. at 404 (2017) (“courts [should not] substitute their own notions of sound educational policy for those of the school authorities which they review,” quoting, Rowley, 458 U.S. at 206). The IDEA requires “great deference to the views of the school system rather those of even the most well-meaning parent.” A.B. v. Lawson, 354 F.3d 315 (4th Cir. 2004).


ISSUE 1: PLACEMENT
As to the first issue – whether the Student’s current placement is appropriate – the Parent has failed to satisfy her burden to prove that the LEA did not offer the Student an appropriate placement. Much of the argument made by Parent’s Advocate throughout the course of the hearing focused on the question of placement and whether the Student’s current placement was appropriate and safe following the altercation that led to the MDR. However, Parent’s Advocate provided no evidence beyond testimony of Parent and her own argument that addressed this point. While Parent’s testimony referred to a medical note recommending home-based services for Student, at no time did Parent’s Advocate attempt to introduce this note into evidence or call any medical professional as a witness. See Tr. Day 2, p. 359 at 8-12. Student himself did not testify. As the party seeking relief, Parent needed to produce a preponderance of evidence that would show the appropriateness of the requested change in placement in order to meet her burden of proof and prevail. This must be done by offering expert testimony to support one’s case. Weast v. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004) aff’d at Schaffer v. Weast, 546 U.S. 49 (2005); see also Arlington Cty. Sch. Bd. v. Smith, 230 F.Supp.2d 704, 715 (E.D. Va. 2002).
Many factors may be considered in making a placement determination, not the least of which is the conformity with the least restrictive environment considerations of 34 CFR 300.114 through 34 CFR 300.118 ; 34 CFR 300.116 ; and 65 Fed. Reg. 36,591 (2000). What is pertinent in making the placement decision will vary, at least to some extent, based upon the child's unique and individual needs. Letter to Anonymous, 21 IDELR 674 (OSEP 1994). A student's educational placement should reflect his strengths as well as his deficits. Home instruction may be necessary for a student with a disability who is unable to attend school for medical or psychological reasons. See Albuquerque Pub. Schs. v. Sledge, 74 IDELR 290 (D.N.M. 2019) (A kindergartner with a seizure disorder needed home instruction so she could receive medical marijuana that could not be administered on school grounds), Tindell v. Evansville- Vanderburgh Sch. Corp., 57 IDELR 71 (S.D. Ind. 2011) (Home instruction was appropriate for a student who had such severe anxiety that he was unable to attend classes outside the home.)

Courts and Hearing Officers alike have consistently held that home placements based solely on parent preference are not appropriate. A.K. v. Gwinnett County Sch. Dist., 62 IDELR 253 (11th Cir. 2014, unpublished), cert. denied, 114 LRP 43723 , 135 S. Ct. 78 (U.S. 2014) (Parents' wish to administer nonprescription nutritional supplements to an 11- year-old girl with multiple, severe disabilities during the school day did not outweigh the student's need to interact with same-age peers.); see also, Cheyenne Mountain Sch. Dist. #12, 110 LRP 44427 (SEA CO 04/19/10) (Parents' concerns that a student might have a

seizure during the 2.4 mile trip to school in a small school bus did not demonstrate that homebound placement was necessary.).
Importantly, the IDEA requires the LEA to educate Student in the least restrictive environment. 20 U.S.C. § 1412(a)(5)(A).
To the maximum extent appropriate, children with disabilities, . . . are educated with children who are not disabled, and special classes, separate schooling, or other removal of children with disabilities from the regular educational environment occurs only when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.
Id.; see also, 34 C.F.R. § 300.114. A student is to be educated in the school that student would attend if not disabled unless it can be shown the student cannot learn in that environment. 34 C.F.R. § 300.116; see also, Barnett v. Fairfax Cnty. Sch. Bd., 927 at 146, 153 (4th Cir. 1991). Parent produced no evidence that would satisfy this burden.
The evidence during the hearing showed that Student’s needs can be met within public school, with additional supports, and where he can be educated with non-disabled peers. As outlined above, Virginia special education hearing officers must give appropriate deference to the decisions of professional educators. A special education hearing officer should not “’second guess’ the educational decisions of professionals with first-hand experience not only with the student in this case, but with a wide variety of other students.” T.B., Jr., 897 F.3d at 576-77 (quoting M.M., 303 F.3d at 532); see also Cty. Sch. Bd. of Henrico Cty. v. Z.P., 399 F.3d 298, 307 (4th Cir. 2005) (“[A]t all levels of an IDEA proceeding, the opinions of the professional educators are entitled to respect.”); accord, Endrew F., 580 U.S. at 404 (2017) (“courts [should not] substitute their own notions of sound educational policy for those of the school authorities which they review,” quoting, Rowley, 458 U.S. at 206). The IDEA requires “great deference to the views of the school system rather those of even the most well-meaning parent.” A.B. v. Lawson, 354 F.3d 315 (4th Cir. 2004). While the Hearing Officer notes that the Parent in this case demonstrated a strong interest in the well-being of Student, the IDEA does not displace the traditional notion that the primary responsibility for education belongs to educators, and the Hearing Officer may not arbitrarily substitute her judgment for theirs.

ISSUE 2: APPROPRIATE IEP
In Rowley, 458 U.S. 176 (1982) 553 IDELR 656, the U.S. Supreme Court established the following two-part test that courts should use to decide the appropriateness of a student's education: Has the state complied with the procedures set forth in the IDEA? Is the IEP, developed through the IDEA's procedures, reasonably calculated to enable the child to receive educational benefits? The Supreme Court held that when this two-part test is satisfied, the state has complied with the obligation imposed by Congress, and the courts can require no more. As stated more recently by the United States Supreme Court, IDEA requires “an educational program reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.” Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 580 U.S. 386, 403 (2017). Further, Endrew F. reaffirms a related core

notion in Rowley – that while a student’s IEP must be “reasonable”, it need not be “ideal.” Id. The cornerstone of an appropriate education is an appropriate IEP, one that describes a student’s unique needs and sets forth a plan for meeting those needs. R.F. v. Cecil County Public Schools, 919 F.3d 237, 241 (4th Cir. 2019)(“The mechanism by which a state provides a FAPE is an IEP – a document that describes the child’s unique needs and the state’s plan for meeting those needs.”).
Here, the Parent has failed to satisfy her burden to produce evidence proving that the LEA did not offer Student an IEP reasonably calculated to enable him to make progress in light of his circumstances. The testimony of General Education Teacher demonstrated the appropriateness of the IEP and the educational progress that Student is making, as set forth in the findings of fact. No evidence was produced to suggest that Student’s IEP was not properly implemented or to contradict the testimony of General Education Teacher. The record evidence primarily concentrated on the requested change in placement, failing to establish any additional supports or other changes to his IEP that may benefit Student.8
Parent’s testimony about Student’s behavioral issues and her experience as a member of the IEP team, including her testimony regarding the desired placement for Student, remains credible. However, the IDEA and implementing regulations do not require the LEA to accede to parent’s desires concerning the provision of services or placement. “[T]he IDEA is designed to ensure parental participation in decisions regarding their disabled child, but it does not ordinarily require parental consent such that parents may usurp or otherwise hinder an LEA's authority to educate . . . disabled children.” Fitzgerald
v. Fairfax Cnty. Sch. Bd., 556 F. Supp. 2d 543, 551 (E.D. Va. 2008). In other words, the IDEA’s focus on parental participation does not give a parent as a member of the IEP team the power to control or veto educational decisions concerning parent’s child. A.W. ex rel. Wilson v. Fairfax County Sch. Bd., 372 F.3d 674, 683 n. 10 (4th Cir.2004) (stating that “the right conferred by the IDEA on parents to participate in the formulation of their child's IEP does not constitute a veto power over the IEP Team's decisions”) (citing White
v. Ascension Parish Sch. Bd., 343 F.3d 373, 380 (5th Cir.2003)); Blackmon v. Springfield R-XII School Dist., 198 F.3d 648, 656-57 (1999)(“the IDEA does not require school districts simply to accede to parents’ demands without considering any suitable alternatives . . . . The School District's adherence to [its] decision does not constitute a procedural violation of the IDEA simply because it did not grant [] parents’ request”); Student with a Disability, 115 LRP 6183 (SEA VA 07/131/14)( the IDEA does “not require the [LEA] to accede to a parents’ demands concerning the initial provision of services”).
While the IEP team must consider the concerns of the parent and information provided by the parent as part of the IEP development process, the IEP team is not required under the IDEA to accept all parent requests. See Greenhill v. Loudoun County School Board, No. 1:19-CV-868, 2020 WL 855962, at *9 (E.D. Va. Feb. 20, 2020)(“That plaintiffs did not get their desired result does not undermine their participation, as the ‘IDEA does not mandate that parental preferences guide educational decisions,’” quoting MM v. Dist. 00001 Lancaster Cnty. Sch., 702 F.3d 479, 488 (8th Cir. 2012)).



8 Additionally, following the MDR, the LEA indicated that a new Functional Behavioral Assessment (“FBA”) and Behavior Intervention Plan (“BIP”) will be developed. SB Ex. 22.

Again, Parent’s Advocate submitted no expert testimony in support of her position. In the absence of such evidence, the Hearing Officer must give deference to the opinion and expertise of the educators. A.B. v. Lawson, 354 F.3d at 328 (“The ALJ [i.e., hearing officer] correctly recognized that while [the LEA] and [Parent’s] experts disagreed, IDEA requires great deference to the views of the school system rather than those of even the most well-meaning parent.”); Hartmann v. Loudoun Cnty. Sch. Bd., 118 F. 3d 996, 1001 (4th Cir. 1997) (“[l]ocal educators deserve latitude in determining the individualized education program most appropriate for a disabled child.”).

ISSUE 3 – PROVISION OF FAPE

The purpose of the IDEA is “principally to provide handicapped children with ‘a free appropriate public education which emphasizes special education and related services designed to meet their unique needs.’” Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 U.S. 359, 369–70, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985).
Again, in deciding whether the LEA provided a student FAPE, the inquiry is limited to (a) whether LEA complied with the procedures set forth in IDEA; and (b) whether the student’s IEP is reasonably calculated to enable the student to receive educational benefit. Rowley, 458 U.S. at 206-07. Under this second “substantive” prong, a LEA need not maximize the potential of children with disabilities, but the door of public education must be opened in a meaningful way, and the IEP must provide the opportunity for more than only “trivial advancement.” P. v. Newington Bd. of Ed., 546 F.3d 111, 119 (2d Cir. 2008)(citations omitted). As stated more recently by the United States Supreme Court “[i]t requires an educational program reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.” Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 580 U.S. 386, 403 (2017). As outlined above, the cornerstone of an appropriate education is an appropriate IEP, one that describes a student’s unique needs and sets forth a plan for meeting those needs. R.F. v. Cecil County Public Schools, 919 F.3d 237, 241 (4th Cir. 2019).
Parent has failed to meet her burden of proof on the two issues above and has failed produce evidence and to prove that Student was denied FAPE. Accordingly, Parent is not entitled to any award or relief. Z.W. by & through Warner v. Horry Cnty. Sch. Dist., 68 F.4th 915, 921 (4th Cir. 2023) (“[t]he only substantive right created by the IDEA is to a ‘free appropriate public education,’ § 1401(9) (emphasis added), and the only relief available during the IDEA’s administrative process are measures designed to vindicate that right”).
In summary, the Hearing Officer finds that the Parent has not met her burden to prove that the Student’s placement or IEP is inappropriate, or that he has been denied FAPE.


ORDER

Based on the Findings of Fact and Conclusions of Law, it is hereby ORDERED:
1. The LEA is the prevailing party.

2. Parent’s request for any and all relief is denied and this matter is dismissed
with prejudice.

NOTICE OF RIGHT OF APPEAL

This is the final administrative decision in this matter. A decision by the special education hearing officer is final and binding unless either party appeals in a federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.

	
ENTER:
	
April 12, 2025
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	Brooke S. Kennington, Hearing Officer
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