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This matter came to be heard upon the Request For A Due Process Hearing (complaint) filed for Emmett Watko, by his parent, Dr. Julie Anne Watko, pursuant to the Individuals with Disabilities Education Act, 20 USC § 1400 et seq. (IDEA) and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC 20-81. As the moving party, Dr. Watko assumes the burden of proof in this matter. Schaffer v. Weast, 546 US 49 (2005). The standard of proof is upon a preponderance of the evidence. 8 VAC 20-81 O. 13. The parent called no witnesses to testify. The parent submitted evidence through documentary exhibits which were admitted without objection. The LEA made a motion to strike which was denied and submitted witness testimony and documentary evidence in rebuttal to the documentary case of the parent.

Issues Presented

The complaint raises four issues. Denial of a free appropriate public education (FAPE), a need for pretesting, a need for multisensory phoneme-grapheme mapping services, and an occupational therapy goal specific to drawing pictures.



Findings of Fact

Emmett Watko (child/student) is a middle school student in the Alexandria City Public School system. (T: Xxxxxxxxx). At the time of the hearing, the student was two days away from graduating and receiving final grades for sixth grade. (id). The student has passing grades and will matriculate to seventh grade. (id). The student has been found eligible for special education services and receives services pursuant to an Individualized Education Plan (IEP). (LEA ex.24, 3). The student has been found eligible for Advanced Academic Services (AAS).  (LEA ex.12). AAS was previously referred to as TAG (talented and gifted). (T: Xxxxxxxxxxxxxxx). AAS follows different models in different jurisdictions. (id). Some states require AAS while others do not. (id). Virginia requires AAS but allows LEAs to develop their own programs under a set of six general directives. (id). The LEA has established a local AAS program. (id). The student has been tested and found to have abilities in both “upper extreme” and “very poor” ranges. (Parent ex.1). The student’s “overall intellectual functioning was measured in the ‘Average’ range compared to other children his age (FSIQ: 109).” (id). The student’s “overall achievement was considered to be in the ‘Low Average’ range (KTEA3: ASB:83).” (id). The student’s unusual results are wittily described by the Parent as “uniquely extreme, extremely unique circumstances.” (Parent ex., preamble, p.8). The student has passed all his Standards of Learning (SOL) tests. (T: Xxxxxxxxx, LEA ex. 15). The student has passed from grade to grade. (LEA ex. 34). The student, in sixth grade, participated in two “Honors” classes. (T: Xxxxxxxxx). The student received special education services, in sixth grade, pursuant to a consented IEP. (LEA ex.8). The student received “Written Language Instruction” for 20 minutes per day in a general education setting. (id). The student received “Occupational Therapy” (OT) for 30 minutes, one time per week in a special education setting. (id). The student received numerous accommodations (see LEA ex. 8, pp. 11- 12) which were all provided in a general education setting. (id). In consideration of the requirement for a least restrictive environment, the student’s placement was determined to be a “Public Day School.” (id). The LEA maintains two separate and distinct systems for parents to contest school actions regarding special education and AAS. (T: Xxxxxxxxxxxxxxx, LEA ex.12).
Student’s parent has used both. (id).
In 2017, the LEA conducted a study of its TAG program. (Parent ex. 7). A report on the study was produced. (id). The data for the report was acquired by surveys and focus groups of “stakeholders” which included parents, students and staff. (id). The report reached conclusions and made recommendations. (id). The report notes, “As with all school divisions in Virginia, training in gifted education is not mandated by the state.” (id). Parents’ complaints included poor communication about the TAG program, lack of staff trained in TAG teaching and lack of curriculum differentiation from standard education classes. (id). The student’s parent reiterates these complaints as continuing issues in the current AAS program. (Parent ex., preamble, p.4).

The LEA monitors its AAS program through the Advanced Academic Services Advisory Committee (AASAC). (Parent ex. 15). On June 10, 2024, AASAC issued a report on the AAS program. (id). The report notes that in June 2023, an updated “Local Plan” was approved by the School Board with an operating time frame of 2023-2028. (id). The report focuses on areas of concern and needs for improvement. (id). The report notes that differentiation between “Honors” classes and “rigorous general education classes” has not been sufficiently addressed. (id, at p.7). The overall focus of the report is to improve AAS. (id, T: Xxxxxxxxxxxxxxx). The LEA’s AAS program allows middle school students to participate in “Honors” classes. (T: Xxxxxxxxxxxxxxx).
Upon matriculation to high school, additional advanced classes are available to students, including advanced placement courses. (id). The student’s sixth grade science teacher has a masters degree in special education and training in the education of gifted students. (T: Xxxxxxxxxxxxxxx). The teacher completed his Personal Learning Plan, meeting all requirements. (id). The student’s grades were affected by his failure to complete assignments even with the accommodation of extra time. (id). There are differences between “Honors” class and the regular education class in science. (id). Students are allowed to pick and work on individual projects. (id). The student received OT and showed dramatic improvement over the school year. (T: Xxxxxxxxxxxxxxxxxx).

Conclusions of Law


Provision of FAPE:

The parent has argued that the LEA has failed to provide FAPE to the child because the AAS program is inadequate to challenge the student and thus he sits in class idle while material he already knows is taught. The parent cites “VAC20-40-40," a state regulation, which applies to gifted students, and calls for “appropriately differentiated curriculum and instruction” in AAS programs.8VAC20-40-40.E.1. Parents, historically, have complained that the LEA’s AAS “Honors” program has little to no difference from the regular education program. The parent contends that this is still the case. Through study and review, seeking to improve the program, the LEA has noted its program needs improvement leaving the LEA vulnerable to criticism. The LEA is working on a multi-year plan to improve the AAS program. The parent contends this will not help her child, who needs the services now. A strong advocate for her child, the parent has been very persistent and aggressive with school staff damaging the relationship to the point where communication has been carefully regulated by the LEA. The hostility between the parent and school staff was openly visible during the hearing. The parent was aggressive in questioning and became rude and insulting at times which seemed out of character as she generally presented as intelligent and charming. The result was very guarded responses from the LEA witnesses but failed to impeach them as their testimony was credible as to specific facts revealed. The evidence showed that there are some differences between the regular education program and the “Honors” program, even though the curriculum covers the same subjects. To the extent the student was not succeeding in his AAS science class was because he had failed to complete assignments. The parent argued her child failed to perform because he was bored but presented no evidence on this contention. This Hearing Officer finds the poor relationship to be

unfortunate as it does not service the best interests of the child, who would be better served by cooperation between the parties. The LEA staff, obviously, want to improve the program but are constrained by limited resources and the directives of their superiors, the politicians who control the purse strings and the direction of the program. The parent’s advocacy would be better spent on these politicians in the hearing officer’s opinion.
This contentious relationship is, further, unfortunate because this matter is controlled by other legal principals than the ones that have created the tension. The case is brought pursuant to IDEA and 8VAC40-40 is not controlling law in this matter. There is another separate procedure for contesting the denial of AAS, which the parent has invoked previously. This matter is largely controlled by the rulings in Board of Education of Hendrick Hudson Central School Dist., Westchester Cty. v. Rowley, 458 US 176 (1982) and Endrew F. V. Douglas County School District, 137 S. Ct. 988 (US 2017). The parent does not argue or contend that her child was denied access to the “Honors” program which exists as the AAS program of the LEA. The evidence is clear that the student did, in fact, participate in the program. The student is entitled to “a basic floor of opportunity,” and the LEA is not required to “maximize” the child’s potential. Rowley. When fashioning the child’s IEP the LEA must consider the student’s circumstances. Endrew. The LEA did just that. The student’s IEP provided services to accommodate the student’s disabilities and also provided access to the highest level of academic services available in the student’s areas of strength. The IEP created for the student thus considered the unusual circumstances of the student by providing educational opportunity at both extremes of the educational spectrum. It is noteworthy that the interaction between the parent and the OT therapist were markedly different than other witnesses. The parent showed her usual grace with the OT therapist, who had very successfully delivered special education services to the child. The special education service was provided to the child as per the IEP.
The parent’s fundamental complaint is that the LEA’s AAS program is not good enough.
The hearing officer has no authority to order systemic changes nor is the LEA required to create a new program. This case involves a repeating conflict that exists between what parents want and what the law provides. Parents want the best education for their child and the law only offers “some educational benefit.” Rowley. An often used, if not classic, analogy is that one is only entitled to a Chevy, not a Cadillac. In this case, it is clear that the student has made educational progress. He has received passing grades, progressed grade to grade, and passed all of his SOLs. It is quite possible the student has not reached his maximum potential, but, by all common standards, the student is a remarkable young man who is doing well.
The parent failed to carry her burden of proof to establish by a preponderance of the evidence that the LEA failed to provide FAPE to the child, as required by IDEA.
Pretesting:

The pretesting issue raised by the parent is related to the provision of AAS. AAS programs are not mandated under IDEA. The parent has the burden of proof to demonstrate that the pretesting services are necessary for the child to make educational progress. Rowley. The student’s progress has been measured by standard tools which show educational progress has been made. While these services may be a good idea, the statute and regulations do not entitle the student to services to maximize his educational benefit.(id). The parent did not produce evidence which showed pretesting is essential for the student to make educational progress.

Multisensory Phoneme-Grapheme Mapping:

The issue raised by the parent requests the implementation of specific methodologies, equipment and a private placement. The student has a severe deficit in spelling. The parent requests an “Elkonin box” and an “Orton-Gillingham” tutor for the child to address his disability. The hearing officer does not have the authority to order specific methodologies be adopted by the LEA. Deference is given to the school experts on methodology. The hearing officer should not and will not substitute his judgement for that of experts trained in special education in the appropriate methodology for teaching a child with disabilities. Further, the parent has the burden of proof to establish that these methodologies are necessary for the child to make educational progress. No experts for the child testified to this issue and none of the documentary evidence admitted demonstrated that these methods were necessary for the child to make educational progress. The evidence submitted by the LEA demonstrated that the child was making educational progress. The parent has failed to meet her burden of proof that multisensory phoneme-grapheme mapping services are necessary for the child to make educational progress.
Alternatively, the parent seeks placement at the LAB School. The parent has the burden of proof to establish that placement at the LAB School is necessary for the child to make educational progress. This is a particularly difficult burden given the IDEA requirement that a FAPE be provided in the least restrictive environment. The LAB School is a private placement, which by definition is a far more restrictive placement than a public day school. The LEA presented evidence demonstrating the student has made educational progress in his current placement, a public day school, in a mixture of special education, general education, and advance education settings. The parent provided no evidence that a placement in the LAB School is necessary for the student to make educational progress. The hearing officer holds that the LAB School does not meet the requirement for a placement in the least restrictive environment and that the parent has not met her burden to demonstrate the placement in LAB School is necessary for the student to make educational progress.
Occupational Therapy Goal Specific to Drawing Pictures:

The parent’s request for an IEP goal that is specific to drawing pictures appears to be a reasonable goal. This goal is an appropriate issue for discussion in an IEP meeting. However, the hearing officer cannot direct the LEA to adopt specific programs or methodology. This includes specific assignments within his program. This is the province of the education experts. Under IDEA, the LEA is not required to maximize performance. Rowley. In this forum the parent has the burden to prove that the goal is necessary for the student to make educational progress. The parent did not submit any evidence which demonstrated the goal is necessary for the student to make educational progress. The LEA’s evidence showed, the student has made educational progress. The OT services provided to the student were effective and improvement was noted. The LEA’s witness was not challenged on this issue and provided credible testimony of educational progress. The parent failed to meet her burden to prove the goal is necessary for the child to make educational progress.

Conclusion

For the above stated reasons it is found that the Parent has failed to meet her burden of proof to establish that Alexandria City Public Schools denied the student a free appropriate public education. It is further found that the parent failed to meet her burden of proof to establish that pretesting and multisensory phoneme-grapheme mapping services are necessary for the child to make educational progress. It is further found that the parent failed to meet her burden of proof to establish that a goal specific to drawing pictures is necessary for the child to make educational progress. Alexandria City Public Schools is the prevailing party.


ORDER

IT IS HEREBY ORDERED that the above styled matter is dismissed.





Right of Appeal Notice

This decision is final and binding unless either party appeals in a federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.







Date	Frank G. Aschmann, Hearing Officer
