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THIS MATTER arises from the Due Process Complaint filed by the parents of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] on March 5, 2025, pursuant to the Individuals with Disabilities Education Act (“IDEA”), 20 U.S.C. § 1400 et seq. The Parents’ Request identified the following issues:

(1) Whether [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Failed to Provide X.X. a FAPE during the 2022-2023, 2023-2024, and 2024-2025 School Years by failing to propose and implement an IEP Addressing
Individual Needs and Circumstances.

a. Whether [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Failed to Identify [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Language and Auditory Processing Challenges
b. Whether	Pervasively Failed to Implement Accommodations for
c. Whether	Failed to Provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] FAPE during the 2022-2023, 2023-2024, and 2024-2025 School Years as Evidenced By His Lack of Progress in Reading, Writing, Math, and Study Skills.


(2) Whether [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Failure to Provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] a FAPE Requires Compensatory Services and Reimbursement.

The [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Public School Board (LEA) filed a Partial Motion to Dismiss for Insufficiency and Request for a second pre-hearing conference to set issues for the Hearing in this matter. After reviewing the parties’ written pleadings, The Hearing Officer entered an Order on February 17, 2025, that provided that:
1. All claims arising prior to March 2023 are time-barred. No evidence or testimony will be admitted regarding this period.
2. The Parents have clarified that they are not asserting any claims under Section 504, so no evidence or testimony will be permitted regarding any alleged violations of Section 504,
3. The Hearing Officer does not have the authority to award legal or advocate fees.
4. The Hearing Officer does not have the authority to Order the School Board to modify its enrollment practices and procedures.
5. The Hearing Officer does not have the authority to modify a student’s attendance and grade records.
6. The Hearing Officer finds that the Parents’ Due Process Complaint is sufficient.
7. The parties’ arguments were sufficiently set out in their written pleadings for the Hearing Officer to determine that the Motion for a Second Pre-Hearing Conference was not necessary.

FINDINGS OF FACT AND DISCUSSION: ISSUES:

(1) Whether [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Failed to Provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with FAPE during the 2022-2023, 2023- 2024, and 2024-2025 School Years by failing to propose and implement an IEP addressing [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] individual needs and circumstances.

1. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is a now [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] student attending	in Virginia. He was a student in
schools before attending	.
2. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was initially identified as eligible for Special Education services in 2016 based on the category of Other Health Impairment.
3. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] most recent Eligibility meeting was held on July 24, 2024. (S-Ex. 64). The IEP team reviewed all data and reports and identified processing deficits in the areas of learning efficiency and ideational fluency (long term retrieval), processing speed, and orthographic processing that impacts reading fluency, essay writing, math calculation, listening comprehension, and spelling. (S. Ex.64). Based on this reevaluation [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] remained eligible as a student with a disability under the IDEA disability classifications of Other Health Impairment (“OHI”) and Specific Learning Disability (“SLD”). (Id .64).

4. ATTENDANCE and ATTENTION ISSUES:

During the 2023-2024 school year, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was enrolled at	full- time. He was absent from school 19 days, or “a little more than 10 percent of the 2023-2024 school year. Tr. (Day 3) at 30, 43). In addition to these absences, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was also late to school 34 times during the 2023-2024 school year. (Tr. Day 3 at 45.) In
addition to his absences and his late arrivals at school,	would be taken out of.

school on Tuesdays and Thursdays afternoons, to attend private [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] tutoring. (Tr. Day 3 at 29).
, one of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers, testified that it was her understanding that was also frequently tardy because his parents would either take him to get
lunch or would drop off lunch for him to pick up at the school “We would ask
, you know, Why were you late? Where were you coming from? And most times he would answer he was with parents, they would take him to either get lunch or were dropping off lunch for him.”. (Tr. Day 4 at 52-54). In 2024 the Parents removed [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] from school for what they described as an

Of special note is that during the 2023-2024 school year, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was frequently late to
his English	Class. This class was taught in two sessions with a lunch break in
between. (Tr. Day 4 p. 12-14, 51).	would often miss the first portion of the second.

session and arrive late for class after the other students had returned from lunch and class had begun. (Tr. Day 4 at 50-510). As a result, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] would miss the portion of
class in which the English	general education teacher and special education teacher
provided small group targeted interventions, including Lexia, one-on-one writing, small group writing, remediation, and small group reading. (Tr. Day 4 at 16-17).
tardies impacted his access to instruction and his progress in English 9. (Tr.
Day 4 at 63-64, 68).
In 2024, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.], [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading teacher, completed a teachers report for an eligibility review that included a summary of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] attendance records, including tardies, and early dismissals. In this report she noted an impact in the classroom caused by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] absences, tardies and early dismissals. She noted that:
“As of the current date [May 31, 2024] and within the 180-day student calendar there have been a total of 289 attendance events recorded for this student. These events include one excused tardy, 73 excused absences, 74 unexcused tardies, and 77 unexcused absences, with the student being present for the full day only 74 days according to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] attendance records. These events have had a direct impact on the students’ learning and access to instruction across all content areas. “(S. Ex 45).
Despite this, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] made good progress in his classes. His final 2023-2024 grades were: a B+ in English, a C in World History, A+ in Reading Strategies, B in Algebra I, C+ in Earth Science and an A in Health and P.E. (Tr. Day 3 p.49)
This contradicts and undermines the Parents’ claim that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Failed to Provide FAPE during the 2022-2023 school year, as “evidenced By His Lack of Progress
in Reading, Writing, Math, and Study Skills.”
, the	, was qualified as
the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Expert in the areas of k-12 school administration and supervision. She identified School Exhibits 59, which was	attendance records, the attendance

profile, and his period attendance. (S. Ex. 59) (Tr. Day 3 p. 28). She testified that she is familiar with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and that while there were no major concerns with his classroom behavior there were concerns with his attendance and the impact that it might have on his education. (Tr. Day 3 p. 26-27).
As a full-time student at	was assigned a full-time.

courseload. (Tr. Day 3 at 269). In addition to a continued pattern of late arrivals and absences, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was removed from [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] by the Parent at approximately 1:00 p.m., each school day during the 2024-2025 school year and taken to
where he received one-on-one teacher student instruction in core classes including English [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] geometry and biology. (Tr Day 1 p. 186) (Tr. Day 3 at 66; S-83).
testified that she was unable to comment on [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress in his core classes during the 2024-2025 school year. When asked if [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] demonstrated growth as a student in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] grade she responded:
“It’s hard to tell because he’s not taking all the academic courses at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]” and because of that she was unable to judge his growth as a student in core classes. She testified that he was making growth in the elective classes he attended at the public [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] school. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] first semester report card for the 2024-2025 school year was admitted as School exhibit 75. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testified that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] received a B+ in Computer Information Systems, an A+ in Health and PE, an A- in World History II and he passed his [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] course. He failed 21st Century Literacy, English [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Basic Skills and Biology.
. failed all classes that were taught in the afternoon after he left school each day at 1:00 p.m. He failed to participate or do any work in these classes which resulted in his failing grades. (Tr. Day 3 p. 67-70) (S. Ex. 75).
third quarter report card for the 2024-2025 school year also showed progress. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] made an A in Computer Information Systems, A+ in Health and PE, and a B in World History. He failed 21 Century Literacy, English	Basic Skills and Biology.

Again, the classes [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] failed were those he did not attend due to daily early removal from school.
Partial Enrollment: [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] has a policy permitting part-time enrollment for students. (Tr. Day 3 at 71, 261).	has students attending through part-time enrollment. (Tr. Day 3 at 71). Part-time enrollment is typically appropriate for students who are also enrolled in other educational programs such as homeschool or private school. (Tr. Day 3 at 71, 261). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] notified the Parents about the application process for part-time enrollment in August 2024. (Tr. Day 3 p. 261-262; S-69). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] parents did not apply to enroll [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] part-time. (Tr. Day 3 p. 72, 268-269). For that reason, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] remained enrolled full-time in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and carried a full courseload on his transcript, even though he did not attend four of the classes. (Tr. Day 3 p. 269). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testimony was found to be credible and accurate.
The Parents failed to explain why they preferred to have [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] school records show that he failed core classes rather than apply for him to have part time enrollment.
During 2024-2025 [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] absences, late arrivals, and early dismissals all negatively impacted his access to instruction. (Tr. Day 3 at 40, 139-143, 147, 224; S-45, S-51, S-52-54.)
When the Parent was asked why [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was absent or tardy for so many days in 2023-2024 and 2024-2025, she responded:
“He hated school…That’s… that’s kind of the basis of it.” And “…when he was younger, he would cry…he would cry in the morning “I don’t want to go.” She testified that after learning about the challenges he faced, she felt guilty about forcing him to go to school. (Tr. Day p. 106).
“In	l, it became a kind of defiance, although he is not really a defiant child, but just, you know, fighting with us about going. This defiance continued in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]. “Yeah, oh, yeah that’s the case in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] as well… which is interesting, because the only thing that will get him to school is his friends, and P.E.” (Tr. p. 107).
When	was asked if he liked attending	he responded:

“Yeah, I do. I like seeing my friends…I like…I don’t like doing work… but for the most part I like school” (Tr. Day 2 p. 281).
In one of the e-mails between the Parent and a teacher, the teacher noted that one morning [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was around 20 minutes late for class, appeared sleepy and instead of paying attention, was busy on his cell phone. (P. 26) When asked why [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was sleepy and late for classes the Parent responded: “He’s a [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] so that’s first of all, and that particular class was the first block class.” She then went on to explain that he often dozes off in the school bus on the way to school and that a couple of times the bus was late due to traffic. However, the main reason given by the Parent for the student’s frequent absence and late arrivals appears to be [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] “aversion to his history class which occurs in the first block”. She attributes this aversion to history because it is “very text heavy…I mean history is all about reading about what happened, and the …so it was an especially challenging class for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] (Tr. Day 2. 77- 79). This of course, does not explain the vast majority of his late arrivals and frequent absences continuing into the 2024-2025 school year.

5. is a private school that has not been
approved by the Virginia Department of Education to provide special education services nor does it provide special education or related services to students with disabilities. (Tr. Day 3 at 320).
While attending	academic progress monitoring was limited. requires students to participate in the development and
monitoring of goals for implementation through an Individual Reassessment of Commitment (“IROC”) plan, however, the goals are student-developed and do not have to be strictly academic in nature. (Tr. Day 1 at 263-264, 276). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] identified three
goals for himself for the 2024-2025 school year at	finishing	grade with:

all As and Bs, drawing a picture every week, and studying for his
test. (Tr. Day 1 at 264-265). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had no specific goals in reading, writing, or

math at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] other than to attain As and Bs. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] also had no goals
in organization/study skills at	The Parents provided no standardized testing.

from [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to determine [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress. (Tr. Day 1 at 216, 273). Despite the fact that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] also takes core classes in English, math, and biology at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] none of these teachers testified at the hearing.,

the director of	testified that	had either As or As and Bs in his classes. (Tr. Day 1 at 92). In [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] “Infusion” writing class
graded himself based on a rubric. (Tr. Day 1 at 286-287). When reviewing writing assignments, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] “Infusion” class teacher, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testified that she would only hold him accountable for “one or two” rules of grammar. (Tr. Day 1 at 242). She explained that “It's better than grading the whole thing at the end with red marks.” (Tr. Day 1 at 242). The Parents provided no evidence as to how [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was graded in his other classes.
, who does not have a teaching license in the Commonwealth of Virginia, testified about teaching [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] an Infusion elective course that utilized a “strength-based approach and was designed to give the student activities with which they have already demonstrated a strength, or untapped strength, to allow it to boost his confidence”. She did not utilize any standardized measure to assess his writing or reading skills. Although the Infusion class was identified as a course in “reading and writing,” [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Infusion teacher provided no instruction in decoding or fluency. (Tr. Day 1 at 266-267).
never spoke with any of	teachers from	observed	at,

reviewed [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading data from [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.], or reviewed any of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] writing done at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]. I accord little to no weight to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testimony.
provides strictly one teacher to one student ratio which results in there not being any other student interaction for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] This is a very restrictive environment. However, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testified that he primarily still goes to
to see his friends. (Tr. Day 2 p. 281).

When asked if he has any friends at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] he responded that “I’m friends with most of the teaches. The teachers are nice over there. And there’s a low amount of students, so I just chill out with the teachers.” (Tr. Day 2 p. 292)
As mentioned above, during the 2024-2025 school year, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] left school every day at or around 1:00 p.m. to attend [image: ] (Tr. Day 3 p. 66). This daily removal of the Student effectively prevented [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] from implementing the robust reading, written language, and math services provided in the IEP. (Tr. (Day 3 p. 269- 270, 272; S-76). Absent the provision of this specially designed instruction, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was unable to track [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress toward his IEP goals in those areas. (Tr. Day 3 p. 269- 270, 272-273). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] has continued to implement [image: ] organizational and study skills instruction during his courses. (Tr. Day 3 p. 273). As noted above, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] continued to make progress in his [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] classes, including Computer Info, Health & PE 10, and World History/Geography. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] achieved passing grades, including all As and Bs, in the classes that he attended at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]. (Tr. Day 3 p. 69; S-75). He had Fs in the courses that he did not attend. Tr. (Day 3) at 69; S-75)
The Parent’s enrollment of [image: ] in the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was done unilaterally by the Parents with no prior notice given to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] The [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] enrollment form was submitted on or before May 6, 2024. (Tr. Day 2 at 98) (S. Ex. 31,33). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] began classes at
in August of 2024. (T. Day 2 at 99).
The IEP team convened a meeting on June 10, 2024, at which time proposed a full day of instruction in the public day school setting. During the
meeting, neither the Parent, nor her attorney or advocate indicated that they would be rejecting the proposed IEP. (Tr. Day 3 at 251). Nor did the Parent, her attorney or advocate advise the IEP team that [image: ] had been enrolled in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and that they intended to have him attend [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] for half of each school day throughout the 2024-2025 school year. (Tr. Day 3 at 251).
first received notice, via a letter from the Parents’ counsel, on August 8, 2024, that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had been enrolled in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and that he would be receiving educational services from	during the 2024-2025 school year. (Tr. Day 3 at

252). The letter failed to identify or describe any aspects of the June 10, 2024, proposed IEP with which the Parents disagreed. (S Ex.-69).

6. IEPs: During the 2023-2024, and 2024-2025, school years, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] developed annual comprehensive IEPs for X. On March 14, 2024, and March 25, 2025. (S-28; S-101).
also proposed IEP amendments on November 17, 2023; June 10, 2024; August 19, 2024; and October 29, 2024. (S-18; S-49; S-68; S-73). The Parents provided consent to all annual IEPs and IEP amendments except the June 10, 2024, IEP Amendment. (Tr. Day 3 at 119, 121-122, 130, 264, 280, 295; S-28, S-101, S-18, S-49, S-68, S-73).
materially implemented [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP during the 2023-2024 school year. School staff at times even provided interventions beyond what was required in the IEP in order to address [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] needs and to support him. (Tr. Day 3 at 102-103); (Tr. Day 4 at 36-37).
On November 17, 2023, the IEP team at	met to add accommodations, including the audio test for state assessments in Algebra 1 and Earth Science as well as math aids for the Algebra 1 assessment, to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] annual IEP, which had been developed on March 30, 2023, by X.’s IEP team at
Tr. (Day 3 at 117-118; S-18). The IEP team also added accommodations for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] district assessment. (Tr. Day 3 at 118-119; S-18).
The November 17, 2023, IEP Amendment otherwise proposed to include the goals, services, and 15 other accommodations previously identified in the March 30, 2023, annual IEP. (S-18). At that time, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had four goals to address his deficits in reading, writing, and math, and he was receiving extensive services in reading, writing, math, and study/organizational skills. (S Ex.18). The Parent provided her consent to the IEP Amendment on December 7, 2023. (Tr. Day 3 at 119; S-18).
On January 23, 2024, and March 14, 2024, the IEP team convened to develop annual IEP. (S-28). March 14, 2024, IEP identified six goals to address [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] deficits in reading, writing, math, and study/organizational skills; 15 accommodations; and

specialized instruction in the areas of reading, writing, math, and study/organizational skills. The Parent signed the IEP on April 4, 2024. (Tr. Day 3 p. 121; S-28).
The IEP team reconvened on June 10, 2024, to review the results of a recently completed Assistive Technology (“AT”) Evaluation. (Tr. Day 3 at 128, 247; S-49). Based on a review of the AT assessment and consideration of input from members of the IEP team they proposed to increase [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] specialized instruction in organizational and study skills, to adjust a math goal, and to add nine additional accommodations. (Tr. Day 3 at 128-129, 247-248; S-49). The Parents did not provide consent to the June 10, 2024, IEP Amendment. (Tr. Day 3 at 130).
The IEP team convened on August 19, 2024, to consider the results of a July24, 2024, reevaluation meeting on the IEP and to address an August 2024 letter from Parents’ legal counsel concerning the Student’s attendance at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]. (Tr. Day 3 p. 256-257). During the August 19, 2024, IEP meeting, the Parents requested a
modified schedule that would excuse	from his core classes as an accommodation.

in the IEP so that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] could instead receive his core content instruction at a private school of the Parents’ choosing. (Tr. Day 3 at 257) because the Parents wanted [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to attend morning classes in the public day school and then be excused after lunch every day to attend [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] for his core academic classes. (Tr. Day 3 at 258).	refused this request as it did not believe that required partial day private school instruction in his core classes to receive FAPE. (Tr. Day 3 at 257-259). The Parents were advised that they could apply for Partial day enrollment but declined to do so..

While the Parents did note that they wanted to provide partial consent to the March 14, 2024, and August 19, 2024, IEPs, they never provided oral or written notice of any specific portions of the IEPs to which they did not consent. Tr. (Day 3) at 265-266, 324-325; S-28; S-71).
On September 14, 2024, the Parents provided partial consent to:

“The implementation of the accommodations, goals, and service in this IEP only as they pertain to the courses	. is attending in person at [image: ]. I disagree in general with the appropriateness of the IEP supports and services as a whole. ”( S-68; S-71).This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.


The Parents failed to specifically identify any IEP supports or services for which they refused their consent. (S-68; S-71).
The IEP team reconvened on October 29, 2024, to consider the results of an independent educational evaluation (“IEE”) completed by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] (Tr. Day 3 at 275-276).
During the meeting, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] family requested that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] implement the
for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading interventions. (Tr. Day 3 at 276). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] refused to identify a specific methodology in the IEP but agreed to consult with an [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading specialist to determine if the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was an appropriate match to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] educational needs. (Tr. Day 3 at 276-277; S-73). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] again declined to incorporate a modified schedule that would excuse
from his core classes as an accommodation in the IEP because school staff were confident that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] could provide FAPE in the public day setting for the entire school day. (Tr. Day 3 at 278-279; S-73).
As noted previously, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had notified the Parents about the application process for part-time enrollment in August 2024. (Tr. Day 3 p. 261-262; S-69).
parents did not apply to enroll [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] part-time. (Tr. Day 3 p. 72, 268- 269). The Parent consented to the IEP on November 28, 2024. (Tr. Day 3 p. 280; S-73).
The IEP team reconvened on March 12, 2025, and March 25, 2025, to develop annual IEP. (Tr. Day 3 p. 282). In conjunction with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] family, their representatives, and school staff, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] proposed seven goals to address [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] deficits in the areas of reading, writing, math, and study/organizational skills; 24 accommodations; and specialized instruction in the areas of reading, writing, math, and study/organizational skills. (S-101). The Parent consented to the IEP on April 14, 2025. (Tr. Day 3 at 287; S-101)
qualified [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] as an expert witness in special education administration. (Tr. Day 3 p. 114) [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is the special education dean at
. She testified that she facilitated an IEP amendment meeting for

[image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] in November of 2023 (S Ex. 10) and that the meeting was called to discuss issues and concerns raised by the Parent, resulting in the team adding some new accommodation, adjusting some existing accommodations and updating some district and state assessments. (Tr. Day 3 p.116-119) (S Ex. 18). She testified that, in her expert opinion, that the November 2023 IEP amendment was reasonably calculated to enable [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to address his need and enable him to make progress.
She also attended the annual IEP meeting for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] on March 14, 2024. (S. Ex. 28). At that meeting [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] needs in reading, writing, math and organization were identified and the IEP team developed six goals appropriate to meet [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] identified needs.
Additionally, the team proposed specially designed instructions in the areas for which the goals were developed. She testified that the team identified the public day school as [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] least restrictive environment and that the Parent provided written consent to the IEP. (Tr. Day 3 p. 119-123) (S. Ex.28).
attended an IEP meeting on May10, 2024, the purpose of which was to discuss accommodations. The team agreed to conduct a full reevaluation to determine if there had been a change in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] disability. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] proceeded to do a comprehensive evaluation for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] (S. Ex. 40 & 41).
On June 10, 2024, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] facilitated an IEP meeting called for the purpose of considering the Parents request for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to be given assistive technology accommodation. An assistive technology evaluation was conducted and reviewed by the team, which resulted in a determination that there was a need to add assistive technology accommodations that were appropriate for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] (S. Ex. 38). Despite agreeing to include assistive technology accommodations as requested, the Parent declined to consent to the June 10, 2924, IEP amendment. No reason was given for the refusal to sign the IEP.
testified that based on her professional experience, her knowledge of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] needs that the June 10, 2024, annual IEP was reasonably calculated to address
needs. (S. Ex. 49).

The Parents failed to produce any expert testimony to rebut the testimony of expert witness	that the November 17, 2023; March 14, 2024; and’

June 10, 2024, IEP and IEP Amendments were appropriate or the testimony of expert witness [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] that the June 10, 2024; August 19, 2024; October 29, 2024; and March 25, 2025, IEP and IEP Amendments were appropriate. (Tr. Day 3 at 119, 122, 130, 164, 249, 260, 280-281, 286). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testified to the
appropriateness of the March 2025 proposed IEP. (Tr. Day 4 at148-159). All three witnesses were qualified as experts in the areas of special education administration, IEP development, and IEP progress monitoring. (Tr. Day 3 at 114, 236) and (Tr.
Day 4 at 9)5. All three witnesses provided credible testimony on behalf of the school division, confirming the appropriateness of all proposed IEPs.
I find the testimony of	to be highly
credible and persuasive and I have given a significant amount of weight to their testimony in reaching my decision.

7. PROGRESS: During the 2022-2023, 2023-2024 and 2024-2025 school year	made progress both in the general curriculum and toward his IEP goals and in.

organization and study skills. During the 2022-2023 school year, he made progress both in the general curriculum and towards his IEP goals. In Spring 2022-2023, participated in Measures of Academic Progress (“MAP”) testing in Math and Reading. (Tr. Day 4 at 122-123; S-12). MAP is a computer-based diagnostic that measures the overall general abilities of students in math or reading compared to their peers in the same grade. (Tr. Day 4 at 122-1230). In the area of Math, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] score during Spring 2023 fell in the 63rd percentile, scoring higher than both the district and grade level mean scores during that time period. ( S-12). In the area of Reading, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Spring 2023 score fell in the 50th percentile, directly in alignment with both the district and grade level mean scores from that period. (S- 12). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] score on the MAP test in Reading showed that he was able to listen to a passage that is on or around his grade level, answer questions about it, and complete word analysis.

questions similar to that of his peers. (Tr. Day 4 at 125).	also made progress in his fluency.


of reading (the number of words read accurately) and on his IEP goals. (Tr. Day 3 at 120-121; S-15).
During the 2023-2024 school year,	made progress both in the general.

curriculum and toward his IEP goals. (Tr. Day 3 at 169, 259). At the start of the 2023-
2024 school year,	scored in the 48th percentile on the Algebra 1 MAP test. (Tr. Day 3 at.

55). MAP testing measures student readiness for content in those areas being tested. (Tr. Day 3 at 51). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] score on the MAP test for Algebra 1 was “really good for a student” and indicated his readiness for the Algebra 1 curriculum. (Tr. Day 3 at 55-56). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] score was so good that he was not required to take the assessment again in the winter or
in the spring. (Tr. Day 3 at 56).
At the end of the 2023-2024 school year, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] took SOLs in Algebra 1 and Earth
Science. (S-4)3 and (S-44). An SOL assessment is a standardized end-of-course assessment that measures students’ proficiency in the course content as determined by the standards of learning established by the Virginia Department of Education. (Tr. Day 3 at 58). Students who show proficiency on the assessment earn verified credits toward graduation. (Tr. Day 3
at 59).	received a score of 417 on the Algebra 1 SOL, which is considered “pass.

proficient.” [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] received a score of 423 on the Earth Science SOL, which is considered “pass proficient.” Based on those scores, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] earned two verified credits toward graduation. ([image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] also earned verified credit on the SSGS Performance Assessment. (Tr. Day 3 at 59) (Tr. Day 3 at 61; S-58). The SSGS performance assessment is an assessment of social science and global studies performance that takes the place of a social science SOL. (Tr. Day 3 at 47-48).
achieved passing grades in all of his classes during the 2023-2024 school year. (Tr. Day 3 at 164). His final grades for the 2023-2024 school year included a C in World History, a B+ in English [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] A- in Gourmet Foods, A+ in Reading Workshop Strategies, B in Algebra I, C+ in Earth Science, and an A in Health and PE. (Tr. Day 3 at 49)..

Vice Principal, testified that	was not considered an “at-risk student” academically. (Tr. Day 3 at 49).,


During the 2023-2024 school year,	also made progress on all IEP goals,.

including his reading, writing, and math goals. (Tr. Day 3 at 164-167, 169, 259; Tr. Day 4 at39-45, 156-157; S-15, S-20, S-30, S-56.)
assessment of progress on goals was based on progress monitoring data, diagnostic information, anecdotal notes, and teacher reports collected by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] case manager and reviewed by	special education dean. (Tr. Day 3 at 167-168; Tr. Day 4 at 42-45).’

Among the diagnostic information relied upon for monitoring progress on reading goals were the i-Ready reading diagnostic and the Fastbridge reading assessment. The i-Ready diagnostic is a comprehensive computer adaptive assessment that is used in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] school to measure a student’s higher level language skills, including their ability to comprehend fictional text, non-fictional text, and vocabulary. (Tr. Day 4 at 142). The Fastbridge assessment provides an estimate of a student’s ability to read words quickly and accurately at a certain grade level. (Tr. Day 4 at 119-120). Both diagnostics were administered repeatedly throughout the 2023-2024 school year to assess [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress in reading. At the start of the 2023-2024
school year,	demonstrated the foundational ability to read words in isolation,.

having	achieved a scaled score of 211 out of a possible 212 on the CORE Phonics Survey. (Tr. Day 4 at 124-125) ;( S-11). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Fall 2023 Fastbridge fluency assessment indicated that he was able to start applying word isolation reading skills to read a longer passage and to read more grade-level words in connected texts. (Tr. Day 4 at 125).
Fall 2023 i-Ready comprehension scores suggested that he was not performing at grade level overall in reading based on his scores in three areas of reading comprehension. (S-13).
However, on January 24, 2024, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] took the i-Ready diagnostic again, and his composite scores indicated an overall reading level that had improved from the
Grade	level in fall 2023 to the Grade	level in only four months (S-13; S-25; S-26).

His score on comprehension of literature improved from the Grade	level to the
Grade	level, and his score on comprehension of informational texts increased
dramatically from the Grade	level to grade level ([image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]). (S-25).
On May 9, 2024, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] again took the i-Ready diagnostic and again demonstrated consistent progress, scoring only one grade level below on overall reading skills, vocabulary, and comprehension of informational texts. (S-35). His
score on comprehension of literature also improved from the Grade	level to the
Grade	level. (S-35). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] i-Ready scores demonstrated growth, particularly in the
area of reading comprehension. (Tr. Day 4 at 144-145). He also demonstrated progress on the Fastbridge fluency assessment. (Tr. Day 4 at 146-147).
In the Fall of 2023, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had a reading speed of 131 correct words per minute. (S-61).
This score is notable in that Fastbridge passages were set at the
instructional level. (Tr. Day 4 at 119-120, 131, 146-147, 151). By the Winter of 2023, his reading speed had increased to 145 correct words per minute, and by the Spring of 2023, he could read 154 correct words per minute. (S-61). X.’s Fastbridge assessment scores demonstrated growth in the area of reading fluency at an e-

instructional level. (Tr. Day 4 at 146-147).
presented expert testimony from [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] a special education supervisor for specialized instruction, including elementary and secondary literacy for students with disabilities, concerning [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress specifically in the area of reading:
“He’s continued to show progress on his IEP goals, his FastBridge progress monitoring continues to show that his ability to read words and connect the text continues to improve, which is a really good measure of seeing that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is able to apply his ability to read words in isolation to reading them in a longer level text. Which is really good because not every kid can do that, it’s just a really good thing to see that not only can he read the words that he’s learning in Orton Gillingham, or learning in Language Live, but also applying them to a text that’s on his level, even though he’s reading a little bit slower. Releasing [sic] his improvement on iReady in comprehension, even though he’s listening to the passage, his ability to answer those higher level comprehension questions on

both fiction and non-fiction, and engage with high level vocabulary is really good.” Tr. (Day 4) at 157.

8. ACCOMODATIONS: The Parents allege that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] pervasively failed to implement [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP accommodations and assert that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] educational deficiencies are solely attributable to the failure of the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers to provide him with the accommodations set out in his IEP. The Parents’ allegations of non-implementation are limited to the 2023-2024 school year as there was no evidence or testimony introduced regarding any complaints during the 2024-2025 school year. (Tr. Day 2 p. 90-91).
repeatedly held meetings with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] general education teachers and special education teachers to ensure that they were familiar with the provisions in his IEP and that they were implementing the accommodations appropriately and with fidelity. (Tr. Day 3 at 157-158). School administrators spoke with
classroom teachers and [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] case manager each time that the Parent’s allegations of noncompliance with accommodations were brought to attention. (Tr. Day 3 at 79, 148-149, 154, 157).,

the Vice-Principal, testified that the Parents did not make any complaints about non-compliance during the 2024-2925 school year. (Tr Day 3 at 72).
To support this allegation of failure to implement [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] accommodations in 2023- 2024, the Parents rely primarily on [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testimony and their Exhibit number 26, which is an extensive collection of e-mails between the Parent, the Grandmother (advocate) and [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers and personnel.
One incident is cited by the Parent in her testimony as a prime example of non- compliance was as follows:
“I remember an instance where [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] texted me that he was not being provided an accommodation for his test, and I called the school and had him pulled out of the test by the vice principal, specifically. “She continued:
“He said, if my memory serves me correctly, and this was in a text message with him because he was at school, that he said, “I’m not getting the read-aloud”, which is audio. And

I said, “Then you tell them that you can’t complete the test without it.” And he was uncomfortable with that. He said, “No, I’m not going to say anything …I don’t…he was afraid. And so I called the school and had him pulled. “(Tr. Day 2 P 64-65).
Now, when [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] the vice principal referred to by the Parent in her testimony, was questioned about this incident she related a significantly different story.
She was personally involved, during the 2-23-2024, school year, when the Parent called her demanding that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] be pulled from a quiz because [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had texted her to tell her that his accommodations were not being provided.
testified that she immediately went to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] classroom and spoke with the teacher, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and put a pause to the quiz.
asked [image: ] if his accommodations were being provided and what was going on. “He told me that it wasn’t about his accommodations, that he was frustrated about something else. “and that he said that he “was frustrated, and he was having difficulty explaining why he was frustrated.”
When she asked the teacher, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.], if she had in fact been providing [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] accommodations during the assessment, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] assured her that she had provided. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with his accommodation and that he refused to use it. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] told her : “ …that she offered him her computer to allow him to access his notes, and that he wanted to just access his notes instead to access those notes for that assessment.”
was sufficiently concerned about the incident that she sent an e-mail to the Parent and Vice Principal to outline what had happened.
First, she explained that several weeks prior [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had missed a history quiz and that she and [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] the history teacher, had met with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to devise a plan for him to make up the quiz. “It was clearly communicated to him that this would be an open note quiz, allowing him to utilize any available resources such as online materials and his own completed notes.” She also discussed a study plan with him which involved his reviewing his notes as well as identifying their online location and folder. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] had acknowledged his awareness of those details and his ability to access them when needed.
Several weeks later a new date and time was set for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to take the quiz. On the morning the quiz was scheduled, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] said that he would rather take the quiz in the afternoon during the Reading Strategies class. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] agreed. However, instead of taking the quiz that

afternoon [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was picked up from school just before the Reading class started and did not return until just before the bell rang for dismissal.
met with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and advised him that the quiz needed to be rescheduled quickly before the end of the school year, which was imminent. At that point, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] acknowledged the situation but admitted that he had not yet studied for the quiz. The teacher emphasized the importance of utilizing his notes and reviewing his materials before taking the quiz.
On the day of the quiz [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was assured that it was an open note quiz.
confirmed with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] that he knew where his notes were in his binder and which folder to look in for his online notes before taking the quiz. She offered him the use of her computer:
“I offered him the use of my computer as a second computer option, but he declined, stating that he wanted to use his phone to access his notes. I assured him that using his phone was acceptable if it worked for him. I then asked if he wanted me to read the questions to him, emphasizing that I was willing to assist. However, he decided, expressing his confidence in his ability to complete the quiz independently.”.

testified that throughout the quiz	the teaching assistant, and frequently checked with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to ensure his understanding and monitor his progress.
She continued to describe the efforts taken to ensure that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] received his accommodations. She described that they asked if he preferred to verbally provide answers and that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] declined, stating that he could handle it and was doing fine. At the midpoint of the assessment quiz [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was told not to worry about the time it would take to complete the test because he had extra time to finish his assessments, and she assured him that if he could not finish that day she would schedule another time for him to finish. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] continued to assure the teacher that he was doing fine and did not need any help. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] sat right next to him and [image: ] was only several feet away from him in case he needed assistance.
“There was no sign of anxiety or frustration regarding the assessment or any questions
about the quiz until [image: ] asked if it was for a grade.” And then “I verified with	thatl

this quiz was indeed graded. I relayed this information to the student, which immediately caused him to become frustrated and display signs of anxiety. Shortly after he texted you.
entered the classroom and informed me about your concerns regarding his accommodations not being met. I promptly and politely disagreed with the assessment.”

Once the quiz was terminated [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] returned to his desk, gathered his belongings, and continued texting his Mother. (S. Ex. 47)
It is clear from the sequence of events that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was not prepared to take this quiz, despite the consistent reminders and assistance given to him by the teacher and all the accommodations that were provided to him. Faced with failing the test he enlisted his Mother to get him out of it by lying to her about not being provided his accommodations.
I find [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] version of events to be highly credible and those of the Parent and [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] not credible. What is of concern is that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] sent the e-mail to the Parent on June 9, 2024, and yet the Parent, who was not there, is still citing this occurrence as an example of the school’s failure to provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] accommodations. The Parent even testified about this incident claiming that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was too afraid to speak up so she had to take charge. (Id. Tr. Day 2 P 64-65).
The result was that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] manipulated the Parent into saving him from taking a test he was going to fail. Due to its success, it is reasonable to infer that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] utilized this gambit many times. The Parent admitted that she relied upon [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to let her know if he was receiving his accommodations or not and apparently had no qualms about believing [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] rather than
and its teachers.
What becomes increasingly clear in the review of these emails between the Parent, the Grandmother (advocate) and the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers and administrators (P Ex.26) is an increasing level of frustration between all parties. The Parent and Grandmother (advocate) are frequently complaining that the teachers are not complying with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP accommodations based solely on reports from [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and the teachers, while careful not to offend the Parent try to respond in a collaborative fashion, that they are following all required accommodations, and that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] frequent absences, his tardiness and early removal from school contribute to his not being present when instructions and information is given about tests, etc., and that because of this they are often going beyond what is required to help [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] achieve his goals.
e-mail has been set out in rather long detail because it goes a long way to explain the disparity between the Parents’ allegations that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is not providing	IEP accommodations and the extensive documentation of the

accommodations being provided to and utilized with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and his successful progress as a student at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.].
The Parents’ arguments regarding the burden of proof in this matter are not persuasive. It is the Parent’s burden to prove that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] failed to implement accommodations, not [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] burden to prove that they did. Having said that, I believe that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] established conclusively through its exhibits and expert and teacher testimony that it substantially and robustly implemented [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP accommodations.
Parents’ argument that even one accommodation not being provided to a student can be a violation of FAPE is not accurate and is not supported by the case law cited. A careful review of M.N. v. Sch. Bd. Of Va. Beach, 2018 U.S. Dist. LEXIS 19233, 2018 WL 717005 (E.D. Va. Feb 5, 2018) fails to find it to contain any such statement. In fact, the Court cited case law that held that an alleged procedural violation of the IDEA without more is insufficient to show that a school failed to provide a child with FAPE. Bobby v. Sch. Bd of City of Norfolk No. 2:13ev714,2014WL 3101927 (E.D. Va. July 7, 2014.
“As of the current date [May 31, 2024] and within the 180-day student calendar there have been a total of 289 attendance events recorded for this student. These events include one excused tardy, 73 excused absences, 74 unexcused tardies, and 77 unexcused absences, with the student being present for the full day only 74 days” Id.
It is hard to escape the conclusion that many, if not all, of the incidents, cited by the Parents as failure on the part of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to implement accommodations to assure that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] knows in advance about tests and assignments, putting information on his calendar, using his computer for tests, being organized, getting audio read aloud assistance, etc., were attributable to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] being late, absent and leaving school early when this information was being communicated and discussed or refusing to access the accommodations when offered. If [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.], is not in school he can not benefit from the IEP accommodations.

is required to provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with FAPE and if [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and his Parents frustrate the efforts made by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to provide the accommodations mandated by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEPs, by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] being late to school, leaving early, taking him out of school for lunch and a trip abroad, etc., the school cannot be held accountable for the student’s lack of knowledge and preparedness for tests and his failure to understand materials and lack of organization. The Parents’ excuses that the Student has an executive processing disability ignores the fact that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is a young man who should be developing a sense of personal responsibility.
9. 	the Parent’s expert witness, was qualified without objection as an expert in the field of neuropsychology. (Tr. Day 1, p. 113) (P Ex. 39).
He testified that approximately 50% of the educational evaluations that he conducts each year are recommended by the law office representing the Parents in this matter. (Tr. Day 1 p. 164-165). This is not found to necessarily be the basis for the finding of bias in his opinions or testimony since his field is a small one, with limited attorneys and expert witnesses.
was first retained by the Parents to conduct an independent educational evaluation of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] This evaluation was performed on July 17 and 30, 2024. (P. Ex.2) The independent evaluation was subsequently authorized and funded by the
The School had performed its own psychological and educational testing of.

less than a month before the Parents retained	The Parents did not advise.

that the School system had just conducted psychological and educational testing nor did they provide him with the test results from the
.

In his report, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] made a suggestion that an auditory language processing evaluation should be considered. (P-2). However, he clarified that he is not personally qualified to identify auditory language processing deficits. (Tr. Day 1 at 115-116). The Parents failed to submit any expert testimony or other evidence
concerning any current deficits for	in the area of auditory language processing or.


any additional accommodations that were necessary to address the alleged “inefficiency” in ingesting and comprehending information suggested by
In fact, the educational and psychological testing conducted by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] around a month before [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] tests stated that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] “Demonstrated a personal strength in the area of auditory processing.” (S. Ex. 63 p. 379), which would indicate that testing for auditory processing was performed by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and that no problems were found.
As noted previously, the Parents failed to provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with the test results from testing so he did not know that this had already been covered.
confirmed during testimony that he had endorsed the accommodations that had been included in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] most recent IEP. (Tr. Day 1 at 162). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] did not recommend any changes or additions to accommodations provided to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] by the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP team. (Tr. Day 1 at 162).
I find [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testimony regarding the results of his psychological and educational testing of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to be highly credible. However, as they primarily mirror the results of the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testing there is no need to determine which is more credible.
I reject the Parent’s argument that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is one of the only two expert witnesses qualified to provide expert opinions regarding [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] needs generally.1
never observed [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] while he was in class at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] He never reviewed his IEPs nor did he speak with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers or the school professionals who conducted the educational and psychological tests a month prior to his own testing. Nor did he speak with [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] regarding [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and the Wilson Method of teaching.
Consequently, I give no weight to his recommendations that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] continue to receive Wilson Method tutoring or that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] may have auditory language processing issues for the reasons stated above and because these are not his areas of expertise, nor did he provide any testimony on these issues.

10 WILSON METHOD TUTORING:


[bookmark: _bookmark0]1 The other being [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.].

In March of 2024 the Parents hired a tutor to provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] tutoring in reading using the Wilson Method. Detailed data was produced by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] tutor,
, who runs a business called	. (Tr. Day 2 p. 215), [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.]
, who was qualified as an expert in the Wilson Method, identified many dates on which [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was introduced to a decoding concept and then demonstrated mastery of the concept within the same instructional session. (Tr. Day 2 at 233). At that rate of progress, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] completed six instructional books in the Wilson program in less than 18 months. (Tr. Day 2 at 200, 228, 230-231). The Wilson Method estimates that students typically complete three books in 12 months. (Tr.
Day 2 at 200).
reading tutor did not expect him to progress as quickly and she testified that he made progress more quickly than any student she has worked with. (Tr. Day 2 at 200, 225-226). However, the skills on which [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] quickly demonstrated mastery were skills that he would have already encountered in his reading instruction through IMSE Orton-Gillingham reading method during	. (Tr. Day 4 at 139-140). The evidence did not indicate that the Wilson Method was the only instructional method through which [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] could make progress in decoding. (Tr. Day 4 at 140). The evidence instead suggested that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading instruction through the Wilson Method was generally a review of concepts he had previously learned. (Tr. Day 4 at 140).
testified that she was not provided with any of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading records nor did she review his IEPs, observe him in his [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading classroom or speak with his [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading teachers. She stated that this was because the Parents did not ask her to.
The Parents have also suggested that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] made more progress in reading
through Wilson tutoring than through reading instruction in	However, the.

Parents’ evidence of alleged superior progress through Wilson tutoring is not compelling. When a student receives individualized reading instruction from the Public School as well as instruction from a tutor it would be unreasonable to

attribute progress made only to the tutoring services and none to the efforts of the teachers. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] acknowledged that it was possible the Student’s pacing
could be attributable to the Student’s prior exposure to and mastery of these concepts. (Tr. Day 2 at 234-235).
I found [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testimony to be highly credible as to her knowledge of the Wilson methodology. However, her failure to review [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEPs, school records, including teacher assessments, accommodations, or test results and her failure to
observe	in the	classroom as well as her failure to collaborate with.

teachers is troubling and causes me to give her opinions much less weight than those of the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers.
was qualified as an expert in multiple areas, including special education and the implementation of reading interventions for students with disabilities. (Tr. Day 4 at 95). She attributed [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] consistent progress in reading comprehension during the 2023-2024 school year to his instruction through Language Live and Lexia, the two methods of instruction provided by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.], because those interventions specifically target comprehension, vocabulary, and grammar, while the Wilson Method of instruction does not. (Tr. Day 4 at 146).
When asked about [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] proposals for the 2024-2025 school year,
testified that, when comparing the reading instruction provided in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Wilson tutoring versus the reading instruction that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] has proposed, “I think those are extremely comparable, if not, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is proposing more intensive reading intervention that would address more reading needs for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] Tr. (Day 4) at 181-
182. Specifically, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] testified that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] appropriately proposed 80 minutes of specially designed instruction in reading every other day as
well as reading goals targeting [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] decoding, reading fluency, and reading comprehension. (Tr. Day 4 at 150-153). [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] also appropriately proposed to implement [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] reading instruction through Spire, an Orton-Gillingham-based approach to instruction that addresses decoding, fluency, spelling, and comprehension. (Tr. Day 4 at 154).	testified that if

was accessing reading instruction in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] he would have been able to continue making progress in decoding without supplementation through the private Wilson tutoring. (Tr. Day 4 at 105). The Parents introduced no expert testimony contradicting [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] expert conclusions. I found her testimony to be highly credible and persuasive.
Regardless of whether [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] made progress at [image: ] or through Wilson tutoring, “after-acquired evidence of a student’s progress in a [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] school is an improper rubric for measuring the efficacy of a public-school IEP.” M.M. ex rel.
J.M. v. Foose, 165 F. Supp. 3d 365, 380, 382 (D. Md. 2015) (“[T]he Court is aware of no case that stands for Plaintiffs’ sweeping proposition that an ALJ...should consider a student’s after-occurring progress in a private-school environment in determining whether the public-school system formerly offered the student a FAPE.”); see also Lawson, 354 F.3d at 330 (finding expert testimony that a private school was “ideal” and that the student was “thriving” not relevant under the IDEA because “[t]he issue is not whether the [private school] is better, or even appropriate, but whether [the LEA] has offered ... an appropriate program for the Child... IDEA’s FAPE standards are far more modest than to require that a child excel or thrive.”).

11. BURDEN OF PROOF:

The burden of proof in this proceeding is borne by the Parents, who initiated the hearing. See Schaffer v. Weast, 546 U.S. 49, 62 (2005). The burden of proof encompasses both the ‘“burden of persuasion,’ i.e., which party loses if the evidence is closely balanced, and the ‘burden of production,’ i.e., which party bears the obligation to come forward with the evidence at different points in the proceeding.” Id. at 56.
In order to meet their substantive burden of proof on the claims that
failed to provide FAPE to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] during the 2022-2023, 2023-2024 and 2024-2025 school years, the Parents must prove (1) that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] proposed IEPs for the 2022-2023, 2023-2024, and 2024-2025 school years were not reasonably calculated to enable

to make progress appropriate in light of his circumstances, (2) that
failed to implement a substantial portion of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP during the 2023-2024 and 2024- 2025 school years, resulting in the denial of FAPE, and (3) that compensatory services and/or reimbursement are owed as a result of a substantive failure to provide FAPE.
The parents did not sustain this burden. It was well established that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] continued to make progress in his 2022-2025 years as a student at [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] He was promoted to a higher class each year and made demonstrable progress in his studies. There was no evidence or testimony that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] failed to implement a substantial portion of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] of
IEPs during the 2023-2024 and 2024-2025 school years,
To satisfy their burden of proof as to the adequacy of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEPs for the 2022- 2023, 2023-2024, and 2024-2025 school years, the Parents must offer expert testimony
to show that	determinations were inappropriate. See Weast v. Schaffer, 377’

F.3d 449, 456 (4th Cir.2004) (“For regardless of which side has the burden of proof in an administrative hearing, parents will have to offer expert testimony to show that the proposed IEP is inadequate.”). The parents did not sustain this burden.
The Parents’ argument that they provided expert testimony from regarding these IEP issues is not persuasive as neither of their two
witnesses were qualified as experts in the production of and implementation of Individual Educational Programs. Nor did either of these witnesses render an opinion regarding [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEPs, his accommodations, or anything about [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEPS except for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] who agreed with the proposed accommodations in the most recent IEP on October 24, 2924. (Tr. Day 1 at 162)
To satisfy their burden of proof as to the implementation of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] IEP during the 2023-2024 and 2024-2025 school years, the Parents must establish by a preponderance of the evidence, not only that procedural violations occurred, but also that such violations were so “material or significant” that they impeded
receipt of a free appropriate public education. See: Sumter Cnty. Sch. Dist.

17 v. Heffernan ex rel. TH, 642 F.3d 478, 484 (4th Cir. 2011); 8 VAC 20-81-210(O)(16)-
(17). The parents did not sustain this burden.
To satisfy their burden of proof as to the appropriateness of compensatory services, the Parents must not only establish a failure to provide FAPE but also that an award of compensatory services would be appropriate under the circumstances. See G. v. Fort Bragg Dependent Schools, 343 F.3d 295, 308–09 (4th Cir. 2003). The parents did not sustain this burden as [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] provided [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with FAPE. Neither did the Parent provide evidence or testimony that an award of compensatory services would be appropriate.
To satisfy their burden of proof as to the request for reimbursement, the Parents must establish by a preponderance of the evidence “that the public placement violated IDEA and the private school placement was proper under the Act.” Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 246–47, 129 S. Ct. 2484, 2496, 174 L. Ed. 2d 168
(2009). Further, upon such a showing, the Parents must also establish that they provided the school district with adequate notice of their intent to enroll the child in private school in order to avoid any reduction in the amount of reimbursement awarded. 34 CFR § 300.148(d); 8 VAC 20-81-150(B)(4).
The parents failed to establish that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was an appropriate, least restrictive placement for [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] that the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] placement violated the IDEA, or that they provided [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with adequate notice of their intent to enroll [image: ] in

I find that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] provided [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with FAPE for the 2022-2023, 2023-2024 and 2024- 2025 school years.
Because the Hearing Officer has found that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] provided FAPE during the 2022-2025 school years the issue of whether [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] is an appropriate placement or whether reimbursement is warranted is not relevant. However, even if the Parents had met this burden I would not have found [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to be an appropriate placement.

I find that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] provided [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with FAPE for the 2022-2023, 2023-2024 and 2024- 2025 school years and that the Parents have failed to meet their burden of proof on all claims enumerated n the Due Process Complaint.

12. DISCUSSION OF CASE LAW ASSOCIATED WITH ISSUES:

The IDEA is a federal statute that provides students with disabilities and the right to a FAPE designed to meet their needs. 20 U.S.C. § 1400(d)(1)(A). Central to the IDEA is the requirement that local school districts develop, implement, and annually revise an IEP that is calculated to meet the eligible student's specific educational needs. Thompson R2-J Sch. Dist. v. Luke P., ex rel. Jeff P., 540 F.3d 1143, 1148-49 (10th Cir. 2008); 20 U.S.C. § 1414(d). Thus, the determination of whether a FAPE has been provided turns in large Part on the sufficiency of the IEP for each disabled child. Tyler V., ex rel. Desiree V. v. St. Vrain Valley Sch. Dist. No. RE-1J, 2011 WL 1045434 (D. Colo.
2011) (unpublished) (citing A.K. v. Alexandria City Sch. Bd., 484 F.3d 672, 675 (4th Cir. 2007))
In Rowley, the Supreme Court established the following two-Part test that courts should use to decide the appropriateness of a student's education:
1. Has the state complied with the procedures set forth in the IDEA?
2. Is the IEP, developed through the IDEA's procedures, reasonably calculated to enable the child to receive educational benefits?
Board of Educ. of the Hendrick Hudson Cent. Sch. Dist. v. Rowley, 553 IDELR 656 (U.S. 1982). The Supreme Court held that when this two-part test is satisfied, the state has complied with the obligation imposed by Congress, and the courts can require no more. Districts are not required to maximize a student's educational performance. For example, in J.L. v. Mercer Island School District, 55 IDELR 164 (W.D. Wash. 2010), the District Court noted that the FAPE standard requires that districts offer a student some educational benefit, not that they attempt to remediate a student's deficiencies or

maximize her potential. See also: Klein Indep. Sch. Dist. v. Hovem, 59 IDELR 121 (5th Cir. 2012), cert. denied, 113 LRP 10911 , 133 S. Ct. 1600 (2013). Furthermore, districts need not cater to a Parent’s preference and place the student in what the Parent considers the "better" placement. Z.W. v. Smith, 47 IDELR 4 (4th Cir. 2006, unpublished); Bradley v.
Arkansas Dep't of Educ., 106 LRP 21288 , 443 F.3d 965 (8th Cir. 2006); and A.S. v. New York City Dep't of Educ.,63 IDELR 246 (2d Cir. 2014, unpublished).
In Hartmann v. Loudoun County, 118 F.3d 996, 1004 (4th Cir. 1997), cert. denied, 552 U.S. 1046 (1998), the 4th Circuit, quoting the Rowley decision, stated that federal courts cannot run local schools and schools must be given "latitude" in creating an IEP.
Given that the reasonableness of an IEP is judged prospectively, as of the time of its crafting, the provision of consent for implementation of the IEPs by the Parents is strong evidence that they too believed that the IEPs were reasonably calculated to enable [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] to make progress appropriate in light of his circumstances. “[W]here an IEP is accepted, evidence of educational progress under that IEP is useful in deciding whether the IEP was appropriate.”11 Schaffer, 554 F.3d at 478. The Parents presented no compelling evidence that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] failed to make progress under the IEPs in place during the 2023-2024 and 2024-2025 school years. Further, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] presented substantial evidence, including expert testimony, as to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress both in the general curriculum and toward his IEP goals during the 2023-2024 and 2024-2025 school years.
2022-2033, 2023-2024, 2024-2025 IEPs have been carefully reviewed for their appropriateness on the basis of whether or not they were reasonably calculated to confer some educational benefit on [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] and it is determined that they would all provide FAPE to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] The LEA is not required to provide the best education or an ideal education in order to provide a FAPE to the child. Rowley, 458 U.S. at 206-207.

A student receives a free and appropriate public education through the IEP process. MM v. School District of Greenville County, 303 F.3d 523 (4th Cir. 2002). Appropriate IEPs "must contain statements concerning a disabled child's level of functioning, set forth measurable annual achievement goals, describe the services to be provided, and establish objective criteria for evaluating the child's progress." J.P. ex rel. Peterson v. County Sch. Bd. of Hanover County, Va., 516 F.3d 254, 257 (4th Cir. 2008); 20
U.S.C. § 1414(d). The 2022-2033, 2023-2024, 2024-2025 IEPs were examined and found to contain the requisite statements, goals, services, etc., to be provided and the objective criteria for measurement of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] progress.
In Rowley, the Supreme Court made it clear that the IDEA does not require districts to provide students with disabilities with the best possible education. Referring to the minimal level of benefits that an appropriate educational program must confer, the Supreme Court termed the state's obligation as being the provision of a "basic floor of opportunity." Board of Educ. of the Hendrick Hudson Cent. Sch. Dist. v. Rowley, 553 IDELR 656 (1982). See also Coleman v. Pottstown Sch. Dist., 64 IDELR 33 (3d Cir.
2014, unpublished); and Barron v. South Dakota Bd. of Regents, 57 IDELR 122 (8th Cir. 2011).
According to a well-worn analogy from the 6th U.S. Circuit Court of Appeals, FAPE does not require a "Cadillac." Rather, it requires a "Chevrolet." The 6th Circuit observed that: "The Act requires that the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] schools provide the educational equivalent of a serviceable Chevrolet to every handicapped student. Appellant, however, demands that the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] school system provide a Cadillac solely for appellant's use. We suspect that the Chevrolet offered to appellant is in fact a much nicer model than that offered to the average [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] student. Be that as it may, we hold that the Board is not required to provide a Cadillac, and that the proposed IEP is reasonably calculated to provide educational benefits to appellant and is therefore in compliance with the requirements of the IDEA." Doe v. Board of Educ. of Tullahoma City Sch., 20 IDELR 617 (6th Cir. 1993), cert. denied, 111 LRP 3215 , 511 U.S. 1108 (1994).

Pursuant to IDEA: (C) Payment for education of children enrolled in private schools without the consent of or referral by the public agency:
(i) In general-are subject to subparagraph:
(A) [the “equitable participation” requirement, [not at issue here, and not subject to due process hearing in any event] of this section does not require a local educational agency to pay the cost of education, including special education and related services, of a child with a disability at a private school or facility if that agency made a free and appropriate public education available to the child and the parents elected to place the child in such private school or facility. 20 USC 1412(a)(10)(C)(i).
Finding first, that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] provided FAPE to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] during the 2023-2024 and 2024- 2025 school years, and second, that the placement in [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was without the consent or referral of the LEA, I reject the Parent’s claim that
should reimburse them for the cost of the Wilson tutoring and the tuition and expenses.
A court or hearing officer “should be reluctant indeed to second-guess the judgment of education professionals.” MM ex rel. DM v. Sch. Dist. of Greenville Cnty., 303 F.3d 523, 532 (4th Cir. 2002) (citing Tice ex rel. Tice v. Botetourt Cty. Sch. Bd., 908 F.2d 1200, 1207 (4th Cir.1990)); see also Hartmann, 118 F.3d at 1000-1001 (“Local educators deserve latitude in determining the individualized education program most appropriate for a disabled child. The IDEA does not deprive these educators of the right to apply their professional judgment.”). Rather, the reviewing authority is “obliged to ‘defer to educators’ decisions as long as an IEP provided the child the basic floor of opportunity that access to special education and related services provides.’” Id.
Counsel for the Parents is correct in his argument that a hearing officer should not blindly accept the testimony of LEA witnesses on the basis that their

testimony and opinions should be given total deference. However, that is not the case here. I found all of the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] witnesses to be highly credible and their professional judgement and opinions deserving of deference.
The Parents have alleged, for the first time in their closing argument, that failed to permit reasonable parental participation in the IEP during the
2023-2024 and the 2024-2025 school years, because the IEP team lied to them.
In support of this allegation the Parents stated that “It is questionable, at best, whether the statements made by [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] staff only ever in the context of a due process hearing are to be considered truthful” This is offensive and insulting. No evidence or testimony was introduced that supports this argument and it is categorically rejected.
The school division must obtain parental consent prior to revising the IEP of a student with a disability. See 8VAC20-81-170(E)(1)(d). To help ensure that parents’ consent will be appropriately informed, the IDEA and its implementing regulations provide numerous procedural safeguards. See 8VAC20-81-170; 34 CFR §§ 300.500-
300.520. Parents must be afforded the opportunity to participate in IEP meetings. See 8VAC20-81-170(A)(1)(b); 34 CFR §300.501. Parents may bring an attorney, advocate, or any other “individuals who have knowledge or special expertise regarding the child” to the IEP meetings. See 8VAC20-81-170(A)(1)(b); 34 CFR § 300.501. Further, the school division is required to provide prior written notice to the parents before taking a proposed action. See 8VAC20-81-170(A)(1)(b)(1)(b); 34CFR § 300.503.
complied with the procedural safeguards as to the November 17, 2023; March 14, 2024; August 19, 2024; October 29, 2024; and March 25, 2025, IEPs. [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] participated in all IEP meetings associated with the proposed IEPs.( S-18; S-28; S-68; S-73; S-101). She was supported in all such meetings by the advocacy of her mother, her attorney, and/or her educational advocate. (S-18; S-28; S-68; S-73; S-101). Further, the Parents received copies of
the proposed IEPs and prior written notice as to the proposed implementation of the IEPs. (S-18; S-28; S-68; S-73; S-101). Following receipt of all procedural

safeguards, [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] provided consent to the implementation of the proposed IEPs. (S-18; S-28; S-68; S-73; S-101).
Putting aside whether this issue can be raised at this juncture I find, based on the above as well as the Parents’ testimony, the testimony of her Mother (advocate), her educational advocate, and the testimony of the [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] teachers and expert witnesses, that there is no merit to this allegation and it is rejected.
RULING:

Parents failed to sustain their burden of proof in their assignment of violations and denial of FAPE to [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] The facts set out above as well as a thorough review of the exhibits, including the 2022-2025 IEPs, exhibits of supporting documents, the testimony of [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] witnesses as well as the Parent’s witnesses, conclusively demonstrated that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] was provided with FAPE in 2022-2023, 2023-2024 and 2024-2025 and that the IEPs are not only reasonably calculated to provide [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] with FAPE and meaningful educational benefit but what is clearly an education far superior to the “basic floor of opportunity” and” some educational benefit” required under IDEA. See Supra. I find that [image: This is a black rectangular box placed over PII (personally identifiable information) to protect the confidentiality of the child/student.] made significant progress each year pursuant to the 2022-2025 IEPs.

PREVAILING PARTY:

RIGHT OF APPEAL

This decision shall be final and binding unless either party appeals in federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.
ENTERED: July 14, 2025

Morgan Brooke-Devlin	
Morgan Brooke-Devlin
Hearing Officer

Morgan Brooke-Devlin, Esq. Hearing Officer
121 S. Washington Street Falls Church, Virginia 22046 Tel: 703-533-9099
Fax: 703-533-9880
mbdevlin@gmail.com
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Ms. Anne Mickey, Esq.
Mr. James P. Atkinson, Esq. Ms., Jamie Heisler Ibrahim Esq. Mr. Brian Miller, Esq.
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