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DECISION OF THE HEARING OFFICER



PROCEDURAL BACKGROUND: 


The parents requested an administrative due process hearing under the Individuals with Disabilities Education Improvement Act of 2004 (as amended, the “IDEA”), as specified in the request for due process hearing dated June 4, 2025 (as amended, the “Request”), which is incorporated herein by this reference. The Request was received by the LEA and the SEA on June 5, 2025. 
[bookmark: _Hlk101358263]The Parents, Mr. Belkowitz and Ms. Del Principe (the Parents’ attorneys), Ms. Minson (the LEA’s inhouse attorney), Ms. O’Berry (the LEA’s outside legal counsel), Mr. Frazier (the SEA evaluator) and the hearing officer participated in a first prehearing conference call at 3:00 pm on Wednesday, June 18, 2025.
All participants agreed to written communication by email alone. The hearing officer did not record the call.
[bookmark: _Hlk205110161]The parties held a second prehearing conference call at 3 pm on Tuesday, July 8, 2025, at the request of the hearing officer, to discuss the items on an agenda sent to the parties by the hearing officer, to the extent not already addressed. The hearing officer recorded the call.
Neither party objected to the hearing officer. The Parents wanted the hearing to be closed. Neither party requested any accommodation for the hearing.
The second prehearing conference call of almost 2 hours, dealt primarily with the parties’ many objections to the parties’ respective requested subpoenae duces tecum. The many arguments by the parties and the related hearing officer decisions can be heard on the recording, incorporated herein by this reference.
 At the request of the Xxxxxxxxxxxxxxxxxxxxx Public Schools (“XXXPS” or the “LEA”), the parties held a third prehearing conference call at 2:30 pm on Thursday, July 31, 2025, to address the difficulty experienced by the LEA in domesticating various subpoenas in the local clerk’s office in Xxxxxxxxxxxxxxx, xxxx. The hearing officer did not record the call.
Under the Scheduling Order entered by the hearing officer on June 27, 2025, the parties were required to exchange and deliver to the hearing officer a list of witnesses and documentary evidence for the hearing (including all evaluations and related recommendations that each party intended to use at the hearing) no later than five business days prior to the hearing.  20 U.S.C. § 1415(f)(2).  34 C.F.R. § 300.512(a)(3).  With the 6-day hearing due to start August 6, 2025, this exchange and delivery to the hearing officer deadline was until midnight on July 30, 2025.  
On August 1, 2025, after checking with the Parents, counsel for the Parents reported, amongst other things, that he was authorized to consent to a one-day postponement of the hearing.
First Continuance Decision:
In response, the LEA, by counsel, argued in part:
“Given this response, XXXPS must officially request a general continuance of this matter.  While we agree that we did receive many records from the parents, NONE of those documents detail
the educational services, academic programming, provision of specially designed instruction, provision of related services, IEP implementation, or educational and IEP goal progress of Xxxxxxx while at XXX.  This is despite Xxxxxxx being enrolled there since March 10, 2025.  

Additionally, I have confirmed with XXXPS staff that despite several requests to XXX for educational and goals progress, and all of the other information that a school division would reasonably and necessarily need to receive related to an outplaced student, and in accordance with the release that is on file of which Mr. Belkowitz spoke of yesterday, XXX has not provided a single responsive document.  The only updates provided have been about 2 email responses with 2-3 narrative sentences saying Xxxxxxx is doing great.  That is it.  This information is not sufficient to allow XXXPS to assess the appropriateness of the placement for a student who is required to receive special education and related services for FAPE.  

We request a general continuance of this matter in order to receive a responsive sdt production from XXX.  

In the alternative, if the hearing is to go forward as scheduled, we request that you impose  the following adverse inference in this case:   “That any documentation from XXX would have shown that Xxxxxxx is not receiving education and related services in accordance with his IEP, is not making educational or IEP goals progress, and therefore he is not receiving FAPE at XXX.”  

Parents counsel and XXX should not be permitted to benefit from its intransigence in failing to provide sufficient information that would allow XXXPS and this hearing officer to assess the services being provided to Xxxxxxx, as XXXPS and this hearing officer are duty-bound to do.”

	The Parents, by counsel, answered the same day:

“The parents do not consent to a general continuance. This would inevitably delay the hearing until at least late September due to scheduling limitations. During this time the parents will continue to be responsible for paying the student’s school tuition (about $XXXXXXXX per month). Nor is there reasonable basis for a general continuance.

The parents have been collaborative throughout the due process case, including agreement to extend the decision deadline. They acted in good faith and agreed to at least a one-day postponement. They did not (at least for now) agree to a longer postponement because it will unreasonably prejudice their case.

The parents have cooperated by providing Xxxxxxxxxxxxxxxxxxxxx Public Schools with a signed authorization to communicate with XXXXXXXXXXXXXXXX. The parents consented to Xxxxxxxxxxxxxxxxxxxxx Public Schools evaluating the student at XXXXXXXXXXXXXXXX. Ms. O’Berry’s use of the term “intransigence” regarding XXXXXXXXXXXXXXXX is not appropriate. XXXXXXXXXXXXXXXX staff collaborated with Xxxxxxxxxxxxxxxxxxxxx Public Schools staff both before and during the student’s multi-day evaluation in XXXX a couple months ago. Xxxxxxxxxxxxxxxxxxxxx Public Schools staff expressed appreciation about XXXXXXXXXXXXXXXX’s collaboration and hospitality.

I appreciate Ms. O’Berry sharing her opinion about the “information that a school division would reasonably and necessarily need to receive related to an outplaced student.” Ms. O’Berry’s statements incorrectly appear to suggest that Xxxxxxxxxxxxxxxxxxxxx Public Schools expects for XXXXXXXXXXXXXXXX to coordinate the student’s education with it. The reason this case is in due process is because Xxxxxxxxxxxxxxxxxxxxx Public Schools, despite saying that it would consider XXXXXXXXXXXXXXXX, has refused to pay the student’s tuition as “an outplaced student” and did not have a private residential school acceptance for the student when he was discharged from Xxxxxxxxxx on March 10, 2025.

Moreover, the school division’s own delays are the reason why it now requests a “general continuance.” 
▪June 4, 2025: The parents initiated this case 
▪June 18, 2025: Ms. O’Berry indicated at the Initial Prehearing Conference that she would be requesting third-party subpoenas for out-of-state entities. That is, at least in part, a reason why the decision deadline already will be extended. 
▪June 30, 2025: The school division waited nearly two weeks to request issuance of the XXXXXXXXXXXXXXXX Subpoena Duces Tecum 
▪July 8, 2025: You issued the Subpoena Duces Tecum (with a July 22 return date)
▪July 18, 2025: Ms. O’Berry then waited another ten days before beginning the domestication process (see the attached letter to the Xxxxxxxxxxxxxxxx- Xxxxxxxxxxx District Court)
▪July 22, 2025: The subpoena’s return date was two business days after counsel began the domestication process.

Ms. O’Berry’s request for an “adverse inference” is not appropriate. First, this is a due process hearing and not a court proceeding. As a general proposition, there is no purpose for adverse inference instructions in a due process case. As a legal matter, an adverse inference is beyond the Hearing Officer’s authority under the IDEA. For example, 8 VAC 20-81-210(O)(13) states that it is the Hearing Officer’s responsibility to “Base findings of fact and decisions solely upon the preponderance of the evidence presented at the hearing and applicable state and federal law and regulations.” Ms. O’Berry’s request asks you to pre-determine a finding of fact and/or a decision without basing it solely on the evidence presented at the hearing. To the extent Ms. O’Berry wishes for you to make an “adverse inference,” she can raise it as legal argument in opening and closing arguments and can factually address when questioning witnesses. 

Second, Ms. O’Berry’s requested adverse inference (“That any documentation from XXX would have shown that Xxxxxxx is not receiving education and related services in accordance with his IEP, is not making educational or IEP goals progress, and therefore he is not receiving FAPE at XXX.”) is inconsistent with school division staff’s own statements. This, alone, makes the request an issue of fact properly addressed at the hearing during witness examination and opening/closing arguments – as is her contention that the parents will somehow unfairly “benefit.”

Third, there is no “intransigence” by XXXXXXXXXXXXXXXX. Ms. O’Berry improperly claims XXXXXXXXXXXXXXXX is not complying with a Subpoena Duces Tecum that has not even been served on it. A parent signing an authorization to disclose information gives the recipient has permission to disclose information. It does not mean that the recipient is required to disclose information. So that there is no misunderstanding, neither the parents nor I have asked (suggested) that XXXXXXXXXXXXXXXX should not respond.

Thank you for your consideration of the parents’ position.”

	
 	In his decision of August 1, 2025, the hearing officer noted that the IDEA and the Commonwealth’s implementing regulations provide rigorous timelines even for special education nonexpedited due process hearings, and the importance of adhering to the timelines is universally accepted. 8VAC20-81-210(P)(9) permits a continuance only for cause, and further, only, if in the best interest of the child.”
	Because of the importance attached by the legislature to expeditious resolution of disputes between parents and school divisions, and for the reasons advanced by the Parents above, the hearing officer decided that it was not in the best interest of the student to grant a general continuance. 
	Concerning the LEA’s argument that the hearing officer draw the asserted adverse inference for alleged document production failures by the Parents and XXX, the hearing officer decided that any such action at that stage of the proceeding would be premature. The hearing officer concluded that, at the very least, he needed to hear the evidence presented by both parties on the issue and to provide the parties an opportunity to brief the appropriateness of any such action, if they want.
	Accordingly, the LEA’s motions were denied and the hearing was to proceed as scheduled on August 6, 2025. 
Second Continuance Decision & Summary of Timeline:
 The parties held a resolution meeting on the morning of June 18, 2025. The due date for any resolution meeting was June 20, 2025. The resolution session period ended on July 5, 2025. The initial due date for the hearing officer’s decision was August 19, 2025.
The hearing was scheduled via Zoom August 6-8 and August 13-15, 2025. Because of the unavailability of one of the XXXX witnesses to complete her virtual cross-examination testimony, the scheduled Day 5 of the hearing was moved from August 14 to August 15, 2025, to accommodate such testimony.
The parties were unable to complete the hearing on Friday, August 15, 2025, and scheduled an alternate Day 6 of the hearing on August 20, 2025. Accordingly, the parties moved for a brief continuance, and the hearing officer granted the continuance finding good cause and that it was in the best interest of the child. 
The initial deadline for the hearing officer’s decision was August 19, 2025. All transcripts were expected by August 22, 2025. As provided in the record, based on this expectation, while not required by the hearing officer, the parties were to exchange and submit to the hearing officer, any briefs by midnight on August 31, 2025. The deadline for the hearing officer's decision was continued to midnight Sunday, September 14, 2025.
Accordingly, the parties timely exchanged and delivered to the hearing officer written closing statements, containing proposed findings of fact and conclusions of law (“PB” for the Parents’ brief, “PFF” for Parents’ Proposed Findings of Fact, “PCL” for Parents’ Proposed Conclusions of Law and “SB” for the School Board’s brief), by midnight on August 31, 2025. The hearing officer’s decision is rendered when it is due on September 14, 2025.

ISSUES:
Counsel for the Parents confirmed to the hearing officer that no compensatory education services were sought by the Parents. With this clarification the hearing officer and both parties agreed that the issues in the Request were clear enough and they are incorporated herein by this reference. 
During the second prehearing conference call, the parties agreed on the formulation below, taken from page 3 of the Request:
Xxxxxxxxxxxxxxxxxxxxx Public Schools (“XXXPS”) and the xxxx of Xxxxxxxxxxxx School Board (“School Board”) denied Xxxxxxx Xxxx a free appropriate public education (“FAPE”) in violation of the Individuals with Disabilities Education Act (“IDEA”) and Virginia Code § 22.1-213, et seq., and the corresponding federal and state regulations.

Specifically, XXXPS and School Board denied Student a FAPE by not paying for tuition and related fees/costs for his enrollment in private residential school, which is his Least Restrictive Environment as identified in the IEP dated February 27, 2025, and which remains his Least Restrictive Environment.
	The Parents seek the following relief (taken from page 4 of the Request):

a. Parents request that the Hearing Officer declare them the prevailing party in this matter.

b. Parents request that the Hearing Officer award Parents reimbursement for the tuition, fees, and costs of XXXXXXXXXXXXXXXX for Student’s enrollment, including associated transportation and related expenses to date;

c. Parents request that the Hearing Officer direct the school division to pay for Student’s ongoing tuition, fees, and costs of XXXXXXXXXXXXXXXX for Student’s enrollment, including associated transportation and related expenses; and

d. Parents request that the Hearing Officer award any additional relief that he or she deems appropriate and equitable.

The hearing officer greatly appreciates the parties’ cooperation in formulating the issue. 
Jurisdiction
The hearing officer has jurisdiction pursuant to the IDEA, 20 U.S.C. § 1400 et seq., and its implementing regulations, 34 CFR § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20- 81-10, et seq. (the "Virginia Regulations").


IV.  Findings of Fact[footnoteRef:1] [1:  	To the extent the other section entitled, “Analysis, Conclusions of Law and Decision” includes findings of fact, these findings are incorporated into this section.] 


1. The Student turned xx in February 2025[footnoteRef:2].  PE 1. [2:  	Exhibits submitted by the LEA and admitted into evidence in this proceeding are cited as "SD<Exhibit Number> <page reference, if any>". Parent exhibits are cited as “PE<Exhibit Number>. The transcript of the hearing is cited “[Day] Tr. <page number>”.] 

2. The Student is eligible to receive special education and related services pursuant to the IDEA. 
3.  The student is a resident of the LEA and has attended the LEA since Kindergarten.
4. The student has multiple diagnoses, including including Autism, Pediatric Autoimmune Neuropsychiatric Disorders Associated with Streptococcal infections (“PANDAS”), Generalized Anxiety Disorder, Social Anxiety Disorder, Persistent Depressive Disorder with intermittent major depressive episodes, Attention Deficit Hyperactivity Disorder (“ADHD”). 1 Tr. at 88; 2 Tr. at 561; PE 48 at 4; 9-11.
5. Student currently attends XXXXXXXXXXXXXXXX (“XXX”), a residential treatment center for neurodivergent students, in Xxxxxx, XXXX. 
6. At all times relevant to this case, Student had an Individualized Education Program (“IEP”) in place. See, PE 3, 7, 19, and 84.
7. Student attended Seventh Grade and Eighth Grade at the LEA’s Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx  School during the 2022-23 and 2023-24 school years, respectively. 
8.  Parents and the LEA maintained a supportive, communicative and collaborative relationship during those school years.
9. XXXPS convened a meeting to review Student’s Behavior Intervention Plan (“BIP”) on June 2, 2024. SD 6.
10. The BIP stated that Student continued to require behavioral support so that, amongst other things, he would receive immediate attention “when he starts to engage in high rates of questioning behaviors or when he begins to argue back and forth.” SD 6 at Bates number 19.
11. XXXPS held its first IEP meeting of the 2023-24 school year for Student on June 4, 2024. Student’s June 4, 2024, IEP (the “2024 IEP”) identified his ongoing social-emotional struggles. PE 3 at 8-9. 
12. The 2024 IEP stressed that “peer conflict and lack of friendships has been a source of sadness and stress for him and his family this year.” PE 3 at 9.
13.  “[Student] also has worked closely with his middle school behavioral specialist, counselors, teachers, case manager, and the adults that support his IEP at the middle school and building those trusting relationships is paramount to his success in the school environment.”  PE 3 at 7. 
14. The 2024 IEP stated regarding social skills that “His difficulties with emotional regulation can be a barrier to his ability to generalize these skills within a variety of contexts.” PE 3 at 9.
15. The 2024 IEP provided the following services:
[image: This is a table outlining the services, frequency of services, instructional setting and duration of services provided to the student.]
PE 3 at 28. 12.	
16. Parents gave consent for XXXPS to implement the 2024 IEP.
17. Student’s increasingly serious struggles manifested when he
transitioned to Xxxxxxxxxxxxxxx School to attend Ninth Grade for the 2024- 25 school year, which began on August 18, 2024. 1 Tr. at 97.
18. Student had a difficult transition to high school and “required a significant amount of behavioral support inside and outside of classes.”  PE 7 at 3; 1 Tr. at 98.
19.  Parents communicated with the school on numerous occasions from August 18, 2024, through October 2, 2024, about Student’s increasing struggles. PE 13; 1 Tr. at 98—99.
20.  XXXPS staff conducted a threat assessment on September 17, 2024, concerned about Student’s expressed thoughts of self-harm. PE 9. 
21. Parents and XXXPS maintained a supportive, communicative and collaborative relationship during this time. 5 Tr. Part 1 at 196, 306, and 309-310.
22. XXXPS convened an IEP meeting on September 30, 2024, to discuss Student’s increasing struggles and inability to appropriately access his education. PE 7 at 3; 1 Tr. at 103. 
23. Xxxxxxxxxxxxx, Psy.D., Student’s psychologist, attended the meeting.  PE 7 at 1. Parents also signed an authorization allowing XXXPS to communicate with Dr. Xxxxxxx about Student.
24. XXXPS did not propose any changes to the 2024 IEP at the September 30, 2024, IEP meeting. SD 21. 
25. The IEP team deferred new testing and assessments to the next meeting, as part of the Student’s triennial process. SD 21 at 6.
26. XXXPS conducted another threat assessment on October 2, 2024, following a situation at school on October 1, 2024, and a statement Student made on October 2, 2024, to a staff member regarding thoughts of self-harm. 1 Tr. at 108-109 and 112; 5 Tr. at 145; SD 23.
27. October 2, 2024, was the last day that the Student attended Xxxxxxxxxxxxxxx School. 5 Tr. at 170.
28. Shortly thereafter, Parents enrolled Student at Xxxxxxxx Behavioral Health’s partial hospitalization program (“Xxxxxxxx”) for stabilization. 1 Tr. at 113; PE 10 at 2. 
29. Student remained at Xxxxxxxx until January 17, 2025. PE 45.
30. Parents and XXXPS maintained a supportive, communicative and collaborative relationship about Student’s circumstances and needs while he was at Xxxxxxxx. PE 12 at 1; PE 13 at 154, 165-166, 176-181, 183-186, 188-189, 190-208; 1 Tr. at 114.
31. Parents signed an authorization on October 16, 2024, allowing XXXPS staff to communicate with Xxxxxxxx about Student. PE 13 at 154; PE 84 at 12; SD 43 at 10. 
32. On November 25, 2024, Parents informed XXXPS that Student was scheduled to participate in private testing on December 9, 2024. PE 13 at 180.
33. XXXPS convened an IEP meeting on December 4, 2024 (the “December IEP Meeting”) “to discuss opening [Student’s] triennial, to receive updates from the family, to go over academic progress, review his needs to adjust, edit, or create goals and accommodations, to discuss his current placement as well as services.” SD 43 at 7. 
34. During the December IEP Meeting the IEP team discussed the need to begin the triennial process in January 2025, that Student was undergoing a private psychological evaluation, and that Parents would provide XXXPS with the private testing report in connection with XXXPS beginning the reevaluation process in January 2025. SD 43 at 10.
35.  XXXPS did not request Parents’ consent to conduct an evaluation at that time.
36. Student underwent private testing with Xxxx xxxxxxx, Ph.D. on multiple dates in December 2024. PE 43.
37. In January 2025, Xxxxxxxx staff, Student’s private psychologist, and the private evaluator all recommended that Student required a higher level of care, namely comprehensive residential treatment. PE 10, 43, SD 47. 
38. Accordingly, the treatment team at Xxxxxxxx recommended that Student be “referred to residential treatment given the need for more comprehensive interventions to stabilize his symptoms and chronic acute suicidality.” PE 10 at 3; 1 Tr. at 127.
39. Parents promptly notified XXXPS of Student’s need for a higher level of care. 1 Tr.at 127-128; see also PE 13; SD 43 at 44. 
40. Parents informed XXXPS on January 15, 2025, that Student would be transferring to a higher level of care at a residential facility for a comprehensive evaluation and that they were working with an educational consultant. SD-43 at 44. 
41. At no time did XXXPS ask Parents for the educational consultant’s name or for authorization to communicate with Parents’ educational consultant. 3 Tr. at 219.
42. Student was discharged from Xxxxxxxx on Friday, January 17, 2025. PE 45; 1 Tr. at 136. 
43. Student was admitted to the Xxxxxxxxxx Mental Health Institute (“Xxxxxxxxxx”), in Xxxx xxxxxxxxx, XXXX on Tuesday, January 21, 2025, to stabilize Student’s mental health and to obtain a comprehensive evaluation. PE 48; 1 Tr. at 136.
44. Specifically, Student attended Xxxxxxxxxx’s Comprehensive Assessment and Treatment (“CAT”) program. 4 Tr. at 89. The CAT program “is an intensive residential program that serves youth who have typically not responded to other levels of care, require a comprehensive, interdisciplinary assessment for diagnostic clarification and treatment planning, and/or need continued care for stabilization.”  PE 48 at 9. 
45. The average duration of a student stay in the CAT program is six to ten weeks. 4 Tr. at 89. The CAT program is the highest level of care in the inpatient setting.  4 Tr.at 91. The environment of the CAT program is designed for the purpose of assessing a child’s mental health needs. It is not a suitable long-term environment for a child or adolescent. 4 Tr. at 91.
46. Xxxxxxxx xxxxxxxx, an Educational Consultant, assisted Parents in identifying Xxxxxxxxxx. Mr. Xxxxxxxxx provided the Parents with the names of three stabilization programs (one being Xxxxxxxxxx) that he believed would be an appropriate place for Student.  4 TR. at 58.
47. At the time of his admission to Xxxxxxxxxx, Student presented with suicidal ideations, low stress tolerance, and difficulty with utilizing coping skills. He was also struggling with social interactions, peer relationships, and academics. 2 Tr. at 555.
48. As at Xxxxxxxx, Student was serviced by a treatment team while at Xxxxxxxxxx.  Among the Treatment Team’s members were Xxxxx xxxxxx, Ph.D., Xxxxx xxxxxxxxxxx, LCSW, and Xxxxx xxxxxxx, M.D. 4 Tr. at 107. 
49. Ms. Xxxxxxxxxx was Student’s case manager at Xxxxxxxxxx and provided individual, family, and group therapy to Student. 4 Tr. at 94. Dr. Xxxxxx performed psychological testing of Student while he was at Xxxxxxxxxx. PE 48.
50. Parents and XXXPS maintained a supportive, communicative and collaborative relationship about Student’s circumstances and needs while he was at Xxxxxxxxxx.  PE 13 at 193-197, 201-208. 
51. Parents signed an authorization on January 24, 2025, allowing XXXPS staff to communicate with Xxxxxxxxxx about Student. SD 58 at 3.
52. Despite having been provided authorization to communicate with Xxxxxxxxxx staff, XXXPS staff did not attempt to do so. 5 Tr. at 89-90; 6 Tr. Part 1 at 328-329. XXXPS only communicated with Xxxxxxxxxx staff in the context of IEP meetings on February 7, 2025, February 26, 2025, and February 27, 2025. Tr. 6 Part 1 at 329.
53. Xxxx xxxxxxx, Ph.D., issued his Neuropsychological Evaluation Report regarding Student on January 22, 2025. Dr. Xxxxxxxx provided the following professional opinion on Student’s educational needs:
It is my opinion to a reasonable degree of psychological certainty that [Student] currently presents as a high risk of future dangerous behavior to self. This risk could be mitigated by intensive levels of coordinated psychiatric and educational interventions. [Student] requires placement in a Residential Treatment Center that can provide psychiatric treatment, educational supports and services, and implement his IEP. At this time, he cannot make appropriate educational progress on his IEP without a 24 hour/day 7 day/week program. 

PE 43 at 24.

54. Parents provided Dr. Xxxxxxxx’s report to XXXPS. PE 11 at 1; 1 Tr. at 139.
55. Dr. Xxxxxxx provided his professional opinion regarding Student’s needs in a January 24, 2025, letter. Dr. Xxxxxxx stated:
I agree with Xxxxxxx’s treatment team that he requires comprehensive residential treatment. I believe [Student] requires a safe and containing space to work through many layered and complicated feelings, past traumas, and his current crisis. He will need to build lasting coping skills, find new ways to manage executive functioning difficulties, and learn to identify his role in growing and maintaining social relationships. [Student] would benefit from close tracking and refinement of his medication regimen as well. Of course, medication should work alongside intensive individual and group therapy. [Student] also takes well to family therapy and when appropriate, he may benefit from continued processing with his parents on this period of crisis and difficulties leading to residential treatment [….] I believe engagement in residential treatment is medically necessary for Xxxxxxx to gain the requisite support to set him on that path to healing.

PE 10 at 3. 
56. Parents provided Dr. Xxxxxxx’s letter to XXXPS.  PE 11 at 1; 1 Tr. at 139.
57. In early February, Xxxxxxxxxx’s Treatment Team recommended upon discharge an “out-of-home placement or residential level of care where he would receive -- he would be living out of the home, residing in a program where he received therapeutic and academic support 24 hours a day.” 4 Tr. at 98. 
58. Ms. Xxxxxxxxxx explained that Student’s needs necessitated “a program that had experience working with individuals with autism spectrum disorder as well as anxiety and depression and the kind of myriad of other clinical issues that [Student] presented with.” 4 Tr. at 98.
59. XXXPS held a reevaluation meeting and an IEP meeting on February 7, 2025. Ms. Xxxxxxxxxx and Parents participated in both meetings.
60. Xxxxx xxxxxxxxxxx is a licensed clinical social worker in the State of XXXX. PE 51 at 8- 14; 4 Tr. at 83 – 84. 
61. Ms. Xxxxxxxxxx received her bachelor’s degree in psychology and her master’s degree in clinical social work. PE 51 at 8-14; 4 Tr. at 83. 
62. Ms. Xxxxxxxxxx “work[s] on the inpatient units for child and adolescents” at Xxxxxxxxxx’s CAT program. PE 51 at 8-14; 4 Tr. at 81. 
63. Ms. Xxxxxxxxxx was qualified as an expert witness in the field of inpatient social work with children and adolescents between the ages of 6-18. 4 Tr. 84 – 87.
64. Ms. Xxxxxxxxxx was a credible and compelling witness. Her demeanor was open frank and forthright.
65. Ms. Xxxxxxxxxx addressed Student’s educational needs at the February 7 meetings. She informed the IEP team that:
[Student] is taking 3-5 breaks per hour. He seeks support from clinicians during this time. This time is considered the most challenging of his day. […] He seeks staff outside of class, and then will most likely not return. He is avoidant to the group within the classroom.

Exhibit SD 61 at 7.
66. Ms. Xxxxxxxxxx stated at the February 7, 2025, IEP meeting that Student’s projected discharge was in late February or early March. 
67. The IEP team agreed to reconvene on March 6, 2025, at which time more information about Student’s discharge and educational needs would be available. PE 15 at 7. 
68. XXXPS staff proposed to provide Student with homebound services in the interim. Parents expressed concern that homebound “may be counterproductive given his current challenges in the classroom and the time required to establish trust with a new teacher.” SD 61 at
10. 
	69.	XXXPS staff proposed to conduct an Evaluation consisting of psychological, speech and language, social history, educational, and occupational therapy assessments and to perform an observation. Exhibit SD 61 at 8-9. 
	70.	Parents did not oppose XXXPS conducting an evaluation. Parents and Ms. Xxxxxxxxxx, however, explained that Student was undergoing assessments at Xxxxxxxxxx and that it was not appropriate for XXXPS to conduct its assessments at that time. 
	71.	At this time, it was not appropriate for Student to undergo additional evaluations while being evaluated and treated by Xxxxxxxxxx’s Treatment Team. 1 Tr. at 141-142; 2 Tr. at 486.
	72.	 Parents asked XXXPS to defer performing its Evaluation until Xxxxxxxxxx finished its testing.
	73.	Given the information discussed at the February 7 meetings, along with Dr. Xxxxxxxx and Dr. Xxxxxxx’s professional opinions and information received from the Xxxxxxxxxx Team, Parents began to research potential residential school options because that might be what Student required when he left Xxxxxxxxxx. 1 Tr. at 152.
74.	Mr. Xxxxxxxxx provided Parents with the names of four ASD specific private residential schools (including XXXXXXXXXXXXXXXX) that he believed would be appropriate for Student. 4 Tr. at 58.
75.	On February 18, 2025, Parents learned that Student would be discharged from Xxxxxxxxxx within 1-2 weeks. Parents, by counsel, promptly notified XXXPS about the anticipated upcoming discharge and asked XXXPS to reconvene the IEP team prior to the scheduled March 6, 2025, IEP meeting. Tr. 1 at 167; PE 14 at 3. 
76.	XXXPS responded on February 20, 2025, and proposed to hold the IEP meeting on February 26, 2025. PE 14 at 2.
77.	Mr. Xxxx traveled to XXXX in mid-February 2025 to visit Student at Xxxxxxxxxx. In connection with that visit, Mr. Xxxxxxxxx scheduled appointments for Mr. Xxxx to visit three residential programs. 1 Tr. at 153-154. One of the schools he visited was XXX. Id.
78.	Because Parents wanted to discuss Student’s needs and placement options with the IEP team at the February 26, 2025, IEP meeting, Parents neither applied to XXX nor enrolled Student at XXX at that time. 1 Tr. at 173.
79.	Dr. Xxxxxx is a licensed psychologist in the State of XXXX and was a member of the Xxxxxxxxxx Treatment Team. PE 51.
80.	Dr. Xxxxxx received both her M.Ed. and Ph.D. in educational psychology. She also received an M.A. in education. Prior to becoming a clinical psychologist, Dr. Xxxxxx was a school psychologist. Dr. Xxxxxx primarily works with adolescents with neurodevelopmental disorders, such as autism spectrum disorder. Id.; 2 Tr. at 535 – 545. 
81.	Dr. Xxxxxx was qualified as an expert witness in the field of educational psychology. 2 Tr. at 545 – 546.
82.	Dr. Xxxxxx was a credible and compelling witness. Her demeanor was open, frank and forthright.
83.	Dr. Xxxxxx issued her evaluation report on or about February 25, 2025. PE 48. 
84.	Parents promptly provided the report to XXXPS. PE 11 at 3. 
85.	Dr. Xxxxxx, to a reasonable degree of professional certainty, diagnosed Student with “autism spectrum disorder level 1 without accompanying cognitive or language impairment; generalized anxiety disorder; social anxiety disorder; persistent depressive disorder with intermittent major depressive episodes, current episode, moderate; and Tourette's disorder.” 2 Tr. 561. 
86.	It was, and remains, Dr. Xxxxxx’s professional opinion to a reasonable degree of professional certainty that:
Based on the comprehensive evaluation of Xxxxxxx's emotional, behavioral, and cognitive challenges, the team at XXXX is recommending that Xxxxxxx continue his treatment in a residential treatment center that specializes in working with neurodivergent youth, particularly those on the autism spectrum. In addition, he requires extensive supervision until his suicidal ideation decreases and he exhibits stronger distress tolerance skills.

PE 48 at 11. 
87.	Dr. Xxxxxx testified that she recommended, to a reasonable degree of professional certainty, that Student required upon discharge “an out-of-home placement in a residential treatment facility that supported neurodivergent youth, such as children with autism, ADHD -- things like that” and “that had pretty constant monitoring and therapeutic supports full time.” 2 Tr.at 564; PE 49.
88. 	Dr. Xxxxxx and Ms. Xxxxxxxxxx recommended that Student required a direct discharge from Xxxxxxxxxx’s program. 1 Tr. at 178-179. Direct discharge is when a student transfers to the next placement “without having overnights or returning home.” 4 Tr. at 93.
89.	Both Dr. Xxxxxx and Ms. Xxxxxxxxxx stressed the need for Student to directly discharge to a residential facility. 
90.	It was important to expeditiously apply to enroll Student in an appropriate private residential placement. Ms. Xxxxxxxxxx’s testimony explained that the discharge planning “absolutely” considers the potential consequences if a patient remains at Xxxxxxxxxx longer than necessary. 4 Tr. at 91:
A:	. . . So this is the highest level of care on an inpatient facility meaning that patients are in a locked hospital unit which is relatively small and they have limited access to be outdoors or leave the hospital grounds. So this type of environment is necessary for assessment, things like med washes and everything I just mentioned, however it's not a sustainable environment for an adolescent or a child long-term unless they necessitate this high of a level of care. So it's in the criteria to be moved on to another step and it's important to do that.
Q:	All right. Are there risks, potential risks if a student stays too long?
A:       Yeah. Oftentimes we see what we would call like diminishing returns. So oftentimes behaviors can start to kind of move in the wrong direction, so they can destabilize. So after being here for a certain period of time and having an understanding of how long they be here, we need to keep motivation going and keep the ball rolling and get them to a lower level of care.
So I've had multiple patients kind of relapse in terms of safety and behavioral stabilization in this environment when they have too much time just staying here waiting for placement or for next steps.
There's also a point at which our programming becomes repetitive. So like I mentioned, we're setup to be -- you know, I think formally it might be six to eight weeks. I think realistically our averages are more like six to ten, as I previously mentioned. But some of the therapeutic interventions, group curriculum, things like that begin to repeat after a certain period of time.

4 Tr. 91- 93.

91.	The IEP team met on Wednesday, February 26, 2025 to discuss Student’s special education needs, including placement upon his impending discharge from Xxxxxxxxxx. 
92.	Eleven XXXPS employees attended the meeting, along with Parents and Ms. Xxxxxxxxxx. 
93.	The IEP team did not finish IEP development that day and reconvened (with the same participants) on Thursday, February 27, 2025. PE 19 at 1-2, 5. 
94.	As of these meetings, the Parents continued to request more information from XXX about its program and had not applied to XXX. 1 Tr. at 191-192; 4 Tr. at 201; see also PE 16; SD 66; 72 & 75.
95.	Ms. Xxxxxxxxxx informed the IEP team on February 26, 2025, that Student had met the criteria to discharge imminently and his discharge was expected the next week. 6 Tr. Part 2 at 85.
96.	Ms. Xxxxxxxxxx informed that IEP team that Student required a residential level of care at “a program that had experience working with individuals with autism spectrum disorder as well as anxiety and depression and the kind of myriad of other clinical issues that [Student] presented with.” 4 Tr. 98– 99. 
97.	It was the IEP team’s consensus that Student required annual goals for the following areas of need to receive a free appropriate public education (“FAPE”): organization (one goal with two short term objectives), social skills (one goal with two short term objectives), social emotional learning (one goal with one short term objective), and behavioral (two goals with a total of four short term objectives). 
98.	Notably, the IEP team did not propose annual goals for language arts, mathematics, or other academic areas. PE 19 at 24-33.
99.	It was the IEP team’s consensus that Student required nearly twenty accommodations and modifications to receive a FAPE. PE 19 at 34-36.
100.	It was the IEP team’s consensus that Student required the following special education services to receive a FAPE: 
	Services(s)
	Frequency
	Instructional Setting (classroom)
	Duration m/d/y to m/d/y

	Study and Organizational Skills Instruction
	1.20 hour(s) daily
	Special Education Setting
	02/2712025 to 02/26/2026

	Social Skills Instruction
	2 hour(s) daily
	Special Education Setting
	02/27/2025 to 02/26/2026

	Behavior Management Instruction
	3 hour(s) daily
	Therapy Room
	02/27/2025 to 02/26/2026

	Counseling Services.
	90	'  (s) weekly
minute
	Special Education Setting
	02/27/2025 to 02/26/2026

	Speech/Language Therapy.
	30 minute(s) weekly
	Special Education Setting
	02/27/2025 to 02/26/2026



PE 19 at 40.
101.	After much discussion over the two days, it was the unanimous consensus of the IEP team that Student’s least restrictive environment (“LRE”) was private residential school placement. PE 19 at 41; 6 Tr. Part 2 at 64-65; 5 Tr. Part 1 at 208; 6 Tr. Part 1 at 328.
	102.	The IEP team knew that time was of the essence because Student was expected to discharge as early as the next week. 
103.	XXXPS informed Parents that it would not be able to submit any private school applications until Parents: a) signed consent for XXXPS to implement the proposed IEP document and b) signed an authorization for XXXPS to submit a private school application (or applications). 6 Tr. Part 1 at 147. 
104.	Given the time-sensitive situation, XXXPS told Parents that they would receive the proposed IEP document by Monday, March 3, 2025. 6 Tr. Part 2 at 78-79.
105.	The IEP team discussed potential private residential schools to which applications could be sent. Parents informed XXXPS members of the IEP team that they believed XXX would be an appropriate private residential school because it focuses on students on the autism spectrum. PE19 at 17; 1 Tr. at 185-188. 
106.	Ms. Xxxxxxxxxxxxxx, XXXPS’ Executive Director of Special Education & Student Services, informed Parents at the IEP meeting that XXXPS would consider XXX as a possible school for Student and asked them to provide her with contact information for XXX. PE 17 at 3; PE 19 at 42; 1 Tr. at 190-191; 6 Tr. Part 2 at 79.
107.	Ms. Xxxxxx also identified Xxxxxxxx Residential School (“Xxxxxxxx”), Xxxxxxxx xxxxxx Behavioral Health (“Xxxxxxxx xxxxxx”), Xxxxxxxx Treatment Center (“Xxxxxxxx”), and Xxxxxxx xxxxxx Behavioral Healthcare (“xxxxxxxxxxx”) as potentially appropriate programs. PE 19 at 42. Parents’ attorney expressed concern that the schools XXXPS identified might not be appropriate for Student’s individualized needs. PE 19 at 17.
108.	Parents provided Ms. Xxxxxx with XXX contact information following the February 27, 2025, IEP meeting and verbally provided Ms. Xxxxxx with permission to communicate with XXX about Student. 1 Tr. at 191; 6 Tr. Part 2 at 80.
109. 	Ms. Xxxxxx did not ask Parents to provide written authorization to communicate with XXX at that time. 6 Tr. Part 2 at 80.
110.	Xxxxxxxx, Xxxxxxxx xxxxxx, Xxxxxxxx and Xxxxxxx xxxxxx were not appropriate schools for Student because of the disability focus of their constituent student populations.
111.	Anticipating Student’s imminent discharge, Parents travelled to XXXX on March 5, 2025. PE 77.
112.	As of this time, Parents had not received the IEP document from XXXPS. As of this time, Parents had not applied to XXX or any other private residential school. As of this time, XXXPS had not submitted applications to any private residential schools, including the five discussed at the February 27, 2025, IEP meeting (XXX, Xxxxxxxx, Xxxxxxxx xxxxxx, Xxxxxxxx, and xxxxxxxxxx). PE 17 at 3; PE 19 at 42. 
113.	Moreover, XXXPS had not even provided Parents with authorizations so that XXXPS could submit such applications. 1 Tr.at 208; PE 86.
114.	Parents, by counsel, notified XXXPS on March 6, 2025, at 3:46 p.m. that:
I was just informed that [Student] will be discharged from Xxxxxxxxxx on Monday, March 10, 2025. Xxxxx xxxxxxxxxxx explained at the recent IEP meeting that Xxxxxxx requires a direct transition to the private residential placement.

It is my understanding that XXXPS will not submit any school applications until the parents provide consent to an IEP proposing private residential placement. Neither I nor the parents have received XXXPS’ proposed IEP (which includes private residential placement).

The parents intend to continue their collaboration with XXXPS. Nonetheless, the parents have little option at this time but to proceed with applying to XXXXXXXXXXXXXXXX and to request enrollment beginning March 10, 2025. This action is necessary to avoid a likely result of physical or serious emotional harm to Xxxxxxx.

PE 21.
115.	To avoid harm to Student, Parents had no option but to unilaterally apply to
enroll Student in a private residential school. Accordingly, Parents formally applied to XXX and, upon receiving the enrollment documents, enrolled Student at XXX on March 6, 2025. PE 63.
	116.	Notwithstanding that they had signed XXX’s Enrollment Agreement and Financial Agreement, among other documents, Parents remained open to collaborating with XXXPS regarding Student’s private residential school enrollment. PE 21. Indeed, the XXX Enrollment Agreement stated that it “shall commence on the day of enrollment, which is: 3/10/2025.” PE 63 at 1.
	117.	It was Dr. Xxxxxx’s and Ms. Xxxxxxxxxx’s professional opinions, to a reasonable degree of professional certainty, that XXX was an appropriate school for Student. 2 Tr. at 570; PE 49.
	118.	On Thursday, March 6, 2025, at 4:58pm – seventy-two minutes after receiving the email from Parents’ counsel – XXXPS sent Parents the February 27, 2025, proposed IEP to review and sign. PE 22 at 3. 
119.	Consistent with their ongoing collaboration with XXXPS, Parents signed their full consent to implement the Proposed IEP, which was sent to XXXPS the next morning. PE 22 at 1, 6. 
120.	Parents reiterated their concern that Xxxxxxxx, Xxxxxxx xxxxx, Xxxxxxxx, and Xxxxxxx xxxxxx would not be appropriate schools; they did not, however, refuse to consent to XXXPS submitting applications to those schools. PE 22 at 6.
121.	Xxxxxxxxxx’s Treatment Team issued a discharge letter dated March 9, 2025, with its professional recommendations. PE 49:
Based on the comprehensive evaluation of [Student's] emotional, behavioral, and cognitive challenges, the team at XXXX is recommending that [Student] continue his treatment in a long-term residential treatment center that specializes in working with neurodivergent youth, particularly those on the autism spectrum. In addition, he requires extensive supervision until his suicidal ideation decreases and he exhibits stronger distress tolerance skills.

Continued hospitalization at the inpatient level of care is contraindicated for Xxxxxxx at this time. It is imperative that Xxxxxxx discharge to a residential program in order to continue therapeutic interventions while simultaneously having access to social opportunities/activities, behavioral activation and formal education – which are inherently limited in the hospital setting. Upon learning that a residential treatment center, which has been deemed an appropriate clinical fit, has accepted Xxxxxxx with immediate availability, the team has scheduled his discharge for Monday March 10, 2025 at 0830.

PE 49 (emphasis in original).

122.	Student was discharged from Xxxxxxxxxx on March 10, 2025. Exhibit PE 49.

123.	At the time of his discharge from Xxxxxxxxxx, Student only had one private residential school option available to enroll – XXX.
124.	Throughout the Student’s admission at Xxxxxxxxxx, XXXPS did not contact Dr. Xxxxxx or Ms. Xxxxxxxxxx to obtain information about Student’s circumstances or needs. 
125.	The discharge date was determined through a collaborative process between the Xxxxxxxxxx team, the Student, XXX, and the Parents. 
126.	Student directly transferred to, and began attending, XXX on March 10, 2025.
127.	Parents’ counsel contacted XXXPS on March 11, 2025, about its request for the parents’ consent to an Evaluation. 
128.	Counsel apologized that he had believed that a prior XXXPS email requesting Parents’ signature only related to signing an IEP, not both the IEP and consent to evaluate. PE 23; see also PE 18. 
129.	XXXPS responded at 5:15 p.m. by confirming receipt of the signed reevaluation document, asking for Student’s current location, proposing to hold an IEP meeting to discuss compensatory services, and incorrectly stating that Parents’ had disagreed with private residential placement. PE 25 at 4. Parents’ counsel promptly responded, stating:
The parents consented to private residential placement. The signature page expressly states: “I give consent for the school division to implement this IEP.”

PE 25 at 2 (emphasis in original).
130.	Parents provided consent on March 11, 2025, for XXXPS to conduct an evaluation of Student. Parents’ delay in submitting the signed consent was the result of miscommunication and/or misunderstanding of what XXXPS had asked Parents to sign following the February 7, 2025, meetings and in advance of the February 26, 2025, IEP meeting and the exchange of numerous emails between and among Parents, Parents’ counsel, and multiple XXXPS staff. See, e.g., PE 14, PE 18, PE 23. 
131.	Parents, XXXPS, and XXX collaborated in coordinating a time for XXXPS staff to travel to XXXX to conduct the evaluations.
132.	Parents did not immediately provide XXXPS with signed authorizations for Xxxxxxxx, Xxxxxxx xxxxx, XXXXX  XXXX, or Xxxxxxxx on March 14, 2025. Parents did not do so because Student had begun attending XXX just four days earlier. It would not have been appropriate for Student’s well-being to transition to a new private residential school so soon after arriving at XXX. PE 24; 6 Tr. Part 1 at 152-153, 167-168.
133.	On April 16, 2025, Parents provided XXXPS with signed authorizations to apply to Xxxxxxxx, Xxxxxxx xxxxx, XXXXX  XXXX, and Xxxxxxxx notwithstanding their concerns about the schools’ appropriateness. Exhibit PE 28 at 6-9; SD 125.
134.	Neither Xxxxxxxx, Xxxxxxx xxxxx, XXXXX  XXXX, nor Xxxxxxxx ever contacted Parents about the applications XXXPS submitted for Student. 1 Tr. at 234.
135.	Xxxxxxx xxxxxx and Xxxxxxxx denied the Student’s applications.
136.	Mr. XXXXXX informed Parents at an IEP meeting on May 12, 2025, that Xxxxxxxx contacted him by email on May 2, 2025, about a possible interview. PE 39 at 1. 
137.	Mr. XXXXXX told Parents that he responded to Xxxxxxxx by email on May 2, 2025, and May 8, 2025, and did not receive any response from Xxxxxxxx as of the IEP meeting. PE 39 at 1. 
138.	Parents, by counsel, contacted Mr. XXXXXX on May 19, 2025, and asked whether he had heard back from Xxxxxxxx. PE 39 at 1. Mr. XXXXXX did not respond to that question.
139.	Xxxxxxx xxxxx did not respond to XXXPS’ application until the week of August 11- 15, 2025.  6 Tr. Part 1 at 147. 
140.	Parents first learned that Xxxxxxx xxxxx had responded when Mr. XXXXXX testified on August 15, 2025. Mr. XXXXXX’s testimony did not identify the nature of Xxxxxxx xxxxx’s response to the application. Id.
141.	Student remains at XXX.
142.	Parents’ placement at XXX was reasonably calculated to enable Student to receive educational benefits. Parents requested and obtained information from XXX about its program, including academic, social, and therapeutic services.
143.	Student has received educational benefits at XXX.
144.	XXX maintains all licensures and accreditations required to operate its program,  4 Tr. at 684. XXX is licensed by the State of XXXX to operate as a residential treatment center. Id at 687; PE 60. 
145.	XXX maintains academic accreditation by xxxxxx, which is a valid accreditation for non-public schools in the State of XXXX. PE 62.
146. 	XXXX’s Department of Education does not require private schools to obtain a licensure to provide services to students with disabilities. However, XXX is licensed by the State of XXXXXXxxxx to provide special education services as a private school. PE 61.
147.	XXX’s program offers multiple therapeutic supports to students including family therapy, individual therapy, recreation therapy and group therapy. PE 56 at 1. The student receives twenty-four-hour supervision at XXX provided by licensed staff and trained para-professionals, called “coaches”. 2 Tr. at 683.
148.	XXX’s program offers a variety of academic courses and follows the Core Curriculum standards as adopted in the State of XXXX. 2 Tr. at 700; PE 55 at 5; PE 56 at 2, 5-9. Students receive live instruction from teachers as well as supplemental instruction using the Edmentum, a computer-based education program. 2 Tr. at 699.
149.	XXX prepares and issues monthly reports documenting each student’s progress and present levels of performance. 2 Tr. at 721. The monthly report is provided to the parents. PE 68, and 73.
150.	XXX provides students with social-emotional learning, career and technical training. In addition, students visit the community weekly to obtain community participation experience and vocational training. 1 Tr. at 299-300. The Student also volunteers weekly.
151.	XXX is able to provide, and has provided, support and services addressing each of Student’s areas of need identified in the IEP dated February 27, 2025. 
152.	When the Student first arrived at XXX, he required extensive support due to his anxiety, avoidance and statements relating to suicidality. Student has improved significantly since he was admitted to XXX. 2 Tr. at 694.
153.	Parents’ witnesses Dr. XXXXXXxxxxxx, Dr. Xxxxx xxxxxx, and Ms. Xxxxx xxxxxxxxxxx, provided credible expert witness testimony at the due process hearing that XXX is an appropriate residential placement for the Student. In addition, Dr. XXXX specifically provided credible expert testimony that XXX is a placement that is reasonably calculated to help the Student access educational benefits.
154.	XXX charges Parents a discounted private pay rate of $600.00 per day for Student’s tuition. PE 63 at 2, 12, 15; PE 71. As of the due process hearing, Parents had paid the daily tuition for March 10, 2025, through August 31, 2025. PE 71. This amounts to payment of $XXX,000.00. This increases by $600.00 per day starting September 1, 2025.
155.	XXX charged Parents an enrollment fee of $3,500.00. PE 63 at 2, 15; PE 71 at 1-2. Parents paid the enrollment fee. PE 71.
156.	XXX charged Parents $xx,000.00 for a “Last Month Deposit.” PE  71 at 1-2. Parents paid the Last Month Deposit. PE 71.
157.	Parents incurred travel expenses in connection with Student’s enrollment at XXX. Those expenses include: a) airfare to/from XXXX in connection with Student’s discharge from Xxxxxxxxxx ($2,085.30), b) car rental in connection with Student’s discharge from Xxxxxxxxxx ($945.40), and c) airfare for Student’s visit home May 22-27, 2025 ($327.29).
158.	Regarding the Student’s home visit, Student was accompanied/escorted at all times during his travel. Exhibit PE 83; SD 143 at 5; SD 144. Parents hired a private company to coordinate with XXX and to escort for Student to be accompanied from when XXX brings him to the Xxxx xxxxxxxxx to the airplane gate and, upon return, from the airplane gate to baggage claim, where he would be met by XXX staff. PE 83.

V.  Analysis, Conclusions of Law and Decision	
	IDEA’s fundamental purpose is to ensure that all children with disabilities have available to them “a free appropriate public education that emphasizes special education and related services designed to meet their unique needs and prepare them for further education, employment, and independent living.” 20 U.S.C. § 1400(d)(1)(A).
A student with a disability is entitled to a free appropriate public education (“FAPE”). 34 CFR § 300.17; Va. Code § 22.1-214.
A school division is required to develop an Individualized Educational Program (“IEP”) “that emphasizes special education and related services designed to meet [the student’s] unique needs and prepare [him] for further education, employment, and independent living. Capuano v. Fairfax County Public Board, 2013 WL5874605, *3 (E.D. Va. 2013).
The school district must provide the student with an IEP that is “appropriately ambitious in light of his circumstances” and “every child should have the chance to meet challenging objectives.” Endrew F., 137 S.Ct. at 1000. A school’s failure to provide individually designed education and/or to provide a meaningful educational benefit denies FAPE.
Whether an IEP is reasonably calculated to provide educational benefit is determined as of the time of the IEP. Furthermore, and relevant here, an IEP must be assessed based upon the information available to the team at the time, not reports or opinions provided thereafter. To do otherwise would be to assess IEPs in the rear-view mirror, which IDEA does not permit. Schaffer v. Weast, 554 F.3d 470 (4th Cir. 2009) (reasonableness of IEP assessed as of time of its creation, post-IEP evidence not to be used to "Monday-morning quarterback" school system).
A parent may enroll a student with a disability in a private school, and obtain reimbursement from the Local Educational Agency (“LEA”), if the LEA did not make “free appropriate public education available to the child in a timely manner prior to that enrollment and [] the private placement is appropriate.” 8 VAC 20-81-150(B)(3); 34 CFR 300.148(c).
Student’s parental placement in a residential setting is appropriate “if it is ‘reasonably calculated to enable the child to receive educational benefits.’” Lexington Cty. Sch. Dist. One v. Frazier ex rel. D.T., 2011 WL 4435690, at *11 (D.S.C. Sept. 22, 2011). “The determination of whether services beyond the regular school day are essential for the child to receive any educational benefit is necessarily fact and case specific.” Lexington Cty., 2011 WL 4435690 at *11.
Pursuant to applicable state and federal law, out-of-state “parental placement may be found to be appropriate by a special education hearing officer or a court even if [out-of-state program] does not meet the standards of the Virginia Department of Education that apply to education provided by the Virginia Department of Education and provided by the local school division.” 8VAC 20-81-150(B)(3); 34 CFR 300.148(c).
Tuition reimbursement for parental private placement may be awarded even if the private school does not provide the student with all of the services and supports set forth in the student’s IEP.
Student is a “child with a disability” as that term is defined by the IDEA.
Student’s least restrictive environment (“LRE”) as determined by the IEP team on February 27, 2025, is private residential school placement.
The LEA was required to promptly implement the February 27, 2025, IEP upon the Parents providing their written consent on March 7, 2025.
Private residential placement serves as Student’s LRE because his emotional and social needs are inextricably intertwined with his educational needs.
The appropriateness of XXXPS’ proposed IEP dated May 30, 2025, to which the parents denied consent with the exception of four new accommodations, is not at issue in this due process hearing. Student’s stay-put IEP is the IEP dated February 27, 2025, plus the four accommodations identified on May 30, 2025.
XXXXXXXXXXXXXXXX, a private residential school located in Xxxxxx City, XXXX, is properly accredited in accordance with XXXX law.
XXX is not required to be licensed by the XXXX Department of Education as a nonpublic school.
XXX’s academic program is accredited by xxxxxx, which serves as appropriate accreditation for a private school in the State of XXXX.
XXX is accredited by the State of XXXXXXxxxx’s Special Education Division of the Office of Superintendent of Public Instruction as a nonpublic school. Such accreditation enables school districts to contract with XXX to provide services to students eligible for special education.
XXX was, at all times pertinent to this proceeding, properly licensed as a residential treatment program, with the State of XXXX.
XXX was an appropriate placement for Student on March 10, 2025.
XXX continued (and continues) to be an appropriate placement for Student.
Parent’s placement of Student at XXX was (and remains) appropriate because it was (and is) reasonably calculated to enable Student to receive educational benefits.
Student has received educational benefits while attending XXX.
[bookmark: _Hlk208784824]Parents are entitled to reimbursement for the tuition, fees, and associated expenses they incurred for Student’s enrollment at XXX in the following amounts:

[bookmark: _Hlk208784852]a.	$XXX,000.00 for tuition and associated fees from March 10, 2025 through August 31, 2025;
b.	$3,500.00 for the enrollment fee;
c.	$XXXXXXXX for the Last Month Deposit;
d.	$600.00 per day beginning September 1, 2025, until such time as XXXPS begins making payment directly to XXXXXXXXXXXXXXXX;
e.	$3,357.99 for travel expenses incurred prior to the due process hearing; and
f.	Future travel expenses incurred by Parent in connection with visiting Student and in connection with Student’s XXX-approved home visits and for Student’s return to Xxxxxxxxxxxx(or any subsequent private school) upon discharge from XXXXXXXXXXXXXXXX.

Parents are the prevailing party in the due process proceeding.
The test of whether a parental placement is appropriate and proper pursuant to the IDEA is whether, “the education provided by the private school is ‘reasonably calculated to enable the child to receive educational benefits.’” Carter By & Through Carter v. Florence Cnty. Sch. Dist. Four, 950 F.2d 156, 163 (4th Cir. 1991), aff'd, 510 U.S. 7 (1993) (quoting Rowley, 458 U.S. at 207); see also M.S. ex rel. Simchick v. Fairfax County School Bd., 553 F.3d 315, 325 (4th Cir. 2009); A.K. ex rel. J.K. v. Alexandria City Sch. Bd., 484 F.3d 672, 679–80 (4th Cir.2007) (A parental placement is appropriate if “the private education services obtained by the parents were appropriate to the child’s needs.”). Moreover, the private school selected by the parents “need not meet the criteria of a FAPE…It also need not be ‘perfect,’ only appropriate.” Moorestown Tp. Bd. of Educ. v. S.D., 811 F.Supp.2d 1057 (D.N.J. 2011) (citing Florence Cnty. Sch. Dist. Four v. Carter, 510 U.S. 7, 11, 114 S.Ct. 361, 126 L.Ed.2d 284 (1993)) (internal citations omitted).
The Virginia Regulations clearly provide
parental placement may be found to be appropriate by a special education hearing officer or a court even if it does not meet the standards of the Virginia Department of Education that apply to education provided by the Virginia Department of Education and provided by the local school division.

8 VAC 20-81-150(B)(3); see also Carter, 510 U.S. at 14, 114 S.Ct. at 365 (“Nor do we believe that reimbursement is necessarily barred by a private school's failure to meet state education standards.”). Reimbursement may be awarded “even though the private school ‘fail[ed] to meet state education standards.’ In other words, the private school could not provide the student with all of the necessary educational benefits, but reimbursement was available nonetheless.” C.B. ex rel. Baquerizo v. Garden Grove Unified Sch. Dist., 635 F.3d 1155, 1159 (9th Cir. 2011) (citing Florence County School District Four v. Carter, 510 U.S. 7, 114 S.Ct. 361, 126 L.Ed.2d 284 (1993) (internal citations omitted). Indeed,
it would be ironic to forbid parents from educating their child at a private school that provides an appropriate education simply because that school had not been approved by the state school system that failed to provide a free appropriate public education in the first place.

Gadsby by Gadsby v. Grasmick, 109 F.3d 940 (1997) (citing Carter, 510 U.S. at 14, 114 S.Ct. at 365–66.), Moreover, “ the Fourth Circuit made clear in M.S. that “we have never held that parental placements must meet the least restrictive environment requirement.” M.S., 553 F.3d at 327. Nor must the parents “show that a private placement furnishes every special service necessary to maximize their child’s potential.” C.B., 635 F.3d at 1159–60 (citing Frank G. v. Bd. of Educ., 459 F.3d 356, 365 (2d Cir.2006)).
Regarding residential placement, “[t]he determination of whether services beyond the regular school day are essential for the child to receive any educational benefit is necessarily fact and case specific.” Lexington Cty., 2011 WL 4435690 at *11. It is not necessary to make any such determination in this case because it was the unanimous consensus of the February 27, 2025, IEP team that Student required private residential placement to receive a free appropriate public education (a “FAPE”), thereby constituting his least restrictive environment (“LRE”). First, the LEA did not file a due process case to challenge the appropriateness of its own IEP. Second, the appropriateness of an IEP “can only be determined as of the time it is offered to the student	…Neither the statute nor reason countenance Monday morning quarterbacking of a child’s placement.” In re: Student with a Disability, 121 LRP 22537 (Va. SEA Apr. 23, 2021) (citing O’Toole ex rel. O Toole v. Olathe Dist. Schs. Unified Sch. Dist. No. 233, 144 F.3d 692, 701B02 (10th Cir.1998)), vacated in part on other grounds, 122 LRP 30977. Thus, when determining appropriateness, one must look to the information the district had available at the time it made the decision rather than judging it in hindsight or to the future.
Specially designed instruction (“SDI”) means adapting, as appropriate for the child, “the content, methodology, or delivery of instruction i) to address the unique needs of the child that result from the child's disability; and to ensure access of the child to the general curriculum, so that the child can meet the educational standards within the jurisdiction of the public agency that apply to all children.” 34 CFR § 300.39(b)(3). The U.S. Supreme Court explains that SDI looks to see “if personalized instruction is being provided with sufficient supportive services to permit the child to benefit from the instruction . . .” Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist., Westchester Cty. v. Rowley, 458 U.S. 176, 189 (1982).
A student’s education consists of more than just academics. A student’s education consists of a wide range of needs, including academic, social, emotional, and physical needs, among others. See County of San Diego v. California Special Educ. Hearing Office, 24 IDELR 756 (9th Cir. 1996). Specially designed instruction need not be academic in nature. See, e.g., In re: Student with a Disability, 122 LRP 38979 (SEA WI 09/28/22) (ordering the district to reconvene the IEP team to determine if the student requires specially designed instruction in PE); and In re: Student with a Disability, 81 IDELR 203 (SEA WI 2022) (noting that an eighth-grader with specific learning disability received specially designed instruction in emotional regulation and coping skills). 
In this case, Student’s IEP does not identify any academic areas of need. The IEP’s areas of need are executive functioning and organization (Goal No. 1), social skills (Goal No. 2), social emotional learning (Goal No. 3), and behavioral needs (Goals No. 4 and 5, although these more closely correlate with his social emotional learning and social skills needs, respectively). The IEP’s Transition Plan also identified areas of need. Dr. XXXX testified at length how XXX could address – and, in fact, was addressing – each of these areas of need for Student and providing SDI.  Dr. XXXX testified how XXX could provide – and, in fact, was providing – Student with accommodations identified in his IEP. Finally, Dr. XXXX testified how XXX could deliver – and, in fact, was delivering – Student with the types of services identified in his IEP. 
Parents anticipated and refute the LEA’s arguments concerning any grounds for the hearing officer to reduce or deny reimbursement. See, PB at 16-20. The hearing officer incorporates by this reference such arguments.
VI. DECISION
	Based on the documentary and testimonial evidence, and for the reasons given in Parents’ Post Hearing Brief,  Parents have met their burden to show a denial of FAPE to the Student and that the XXX placement is appropriate; the evidence warrants a decision in favor of Parents on all issues.	
VII. ORDER
	The Parents’ are entitled to reimbursement for the tuition, fees, and associated expenses they incurred for Student’s enrollment at XXX in the following amounts:
a.	$xxx,000.00 for tuition and associated fees from March 10, 2025 through August 31, 2025;
b.	$3,500.00 for the enrollment fee;
c.	$XXXXXXXX for the Last Month Deposit;
d.	$600.00 per day beginning September 1, 2025, until such time as XXXPS begins making payment directly to XXXXXXXXXXXXXXXX;
e.	$3,357.99 for travel expenses incurred prior to the due process hearing; and
f.	Future travel expenses incurred by Parent in connection with visiting Student and in connection with Student’s XXX-approved home visits and for Student’s return to Xxxxxxxxxxxx(or any subsequent private school) upon discharge from XXXXXXXXXXXXXXXX.

Parents are the prevailing party in the due process proceeding.


	Right of Appeal.  This decision is final and binding unless either party appeals in a federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.
ENTER:	9   / 14 / 2025

____________________________________
John V. Robinson, Hearing Officer

cc:	Persons on the Attached Distribution List 
image1.emf
Services(s)  Frequency  Instructional Setting  (classroom)  Duration  m/d/y   to   m/d/y  

Behavior   Support  20   hour(s)   every   two   weeks  General   Education   Setting  06/04/2024   to   06/03/2025  

Written   Language   Instruction  225   minute(s) every   two  weeks  General   Education   Setting  06/04/2024   to   06/03/2025  

Study and   Organizational  Skills Instruction  225 minute(s) every   two  weeks  General   Education   Setting  06/04/2024   to   06/03/2025  

Behavior   Management  Instruction  1   hour(s)   monthly  Therapy   Room  06/04/2024   to   06/03/2025  

Mathematics   Instruction  225   minute(s) every two  weeks  General   Education   Setting  06/04/2024   to   06/03/2025  

Indirect Services:   Behavior  Management Instruction.  30   minute(s)   monthly  General   Education   Setting  06/04/2024   to   06/03/2025  

Indirect Services:  Speech/Language   Therapy.  30 minute(s)   monthly  General   Education   Setting  06/04/2024   to   06/03/2025  

 


