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DECISION
 INTRODUCTION
	This was a complicated matter until a legal finding, after a review of the evidence, that the October IEP provides FAPE.  The balance of the issues were disposed of as res judicata, collateral estoppel or irrelevant as taken place after the October IEP Meeting.[footnoteRef:1]1  A Due Process Request was filed on June 8, 2025.  However, the Parties held a five-day hearing on such issues in July 2024, with a Decision, entered September 3, 2024.  On October 4, 2024, the Parties held an IDEA annual meeting.  Usually, this IEP meeting would be a formality given the judicial mandates of the Decision, rendered thirty days beforehand, i.e., implement the mandates of the Decision forthwith.  By communications and action, the Parent/Child decided that the October IEP Meeting was the opportunity to re-litigate / re-address all matters which were decided by the Decision.  This effort was incorrect for reasons stated herein.  By prior Report, the Decision was found to the “law of the case” regarding its factual and legal findings.  The Decision was entered approximately thirty days before the October IEP Meeting.  By reality and evidence, the Parents filed a Due Process Request in the shadow of the Decision and a federal appeal regarding the Decision: an anomaly.[footnoteRef:2]2 [1: 1Reminder: IDEA requires a minimal standard per Rowley and Endrew, not “best interests of the child standard.”   As argued by the LEA in summary, the Parents want the LEA to pay for a child to go to a private, unlicensed, general educational school (similar to the public school in regard to general and special education students) with uncertified teachers (evidently some not all) and a brand new special-educational professional (September 2024) as opposed to, as proposed by the LEA, a private school which is licensed by the Commonwealth with certified teachers in special education, with therapeutic services (counseling, etc.) and other services on sight requested by the IEE Expert, transportation and a record of success to transition a child back to his local school.  If the “best interest of the child” was the standard, the IEP Placement would prevail, but again, such is not the standard.  In addition, as an observation: as an Hearing Officer, most private placement cases are LEA facility vs. private placement.  This case is extremely unusual because the controversy is between the LEA’s private placement and the Parent/Child’s private placement.  Such arguments are reviewed, but fundamentally all such fund allocations must be decided by IDEA Regulations including, as in the instant matter, whether the IEP provides FAPE.  The October IEP places the Child in a successful location, the IEP Placement.  If the IEP provides FAPE, there is no “beauty contest” between placements.]  [2: 2This anomaly is not addressed by the Regulations or caselaw.  By observation, the instant matter was filed in the shadow of a federal matter regarding the Decision and concerns a October IEP Meeting, annual IEP, literally thirty days after the Decision’s entry, September 3, 2024.] 

  With such as a premise (and for reasons stated herein), the October IEP is reasonably calculated to enable the Child to make progress appropriate in light of the Child's circumstances per Rowley and Endrew.  The real, underlying and pronounced, issue is the difference between the Parent/Child’s position to continue the Child in a general educational setting for the hopeful long run (with SOL and college placement success) versus the realistic short run as captured in the October IEP’s requirement to place the Child in a therapeutic setting to address in multiple immediate special educations needs (e.g., school avoidance, etc.) and return the Child back to his Local LEA School (or adjusted per LEA local jurisdiction), as mandated by IDEA.  Under IDEA, the realistic short run position prevails.  This difference is extremely pronounced in the Decision and in the instant matter.[footnoteRef:3]3   Overall observation:  let the Child develop skills preteen per short run (IEE Placement) and allow such tools to succeed[footnoteRef:4]4 in the long run (Private Placement/Local LEA School).  The turmoil created by the Private Placement will have an extremely negative effect when this Child upon puberty.   The IEE Placement teaches therapeutic tools to allow this Child to succeed and such is, by evidence, not available at the Private Placement.  In short, the turmoil of the Child at the Private Placement would have been reduced and addressed at the IEE Placement given the evidence provided in the prior hearing (Decision) and in the instant matter.  The IEE Placement has the resources to address the issues described, routinely as opposed to the Private Placement with its limited resources as exemplified by hiring a special educational professional in September, 2024, after the Decision.  Ad hoc corrections by an unlicensed entity are a red flag.  Again, the therapeutic methods available at the IEE Placement have been successful for years.  Regulations, applicable law and caselaw mandate that the October IEP (as well as the Decision) must be followed.  The LEA is the prevailing Party.  Counsel and the Parties are commended for the professional conduct and efforts.[footnoteRef:5]5  [3: 3With respect, the Parents are ignoring the short run for reasons unexplained, but committed to the long run, neglecting a focus the Child’s immediate needs, IDEA or otherwise.  In both cases, the evidence demands that  this Child requires the services of the services of the IEE Placement as soon as possible!  Success at the Private Placement is immaterial insofar as the cost for such success will be measured by the negative affect of this Child’s not having the tools to deal with future academic issues.  The Private Placement does not have such services to provide such tools.]  [4: 4Fundamental needs as described by the experts in both the Decision and the instant matter.]  [5: 5Overall, the Decision is directed to the Parties but, more importantly to the potential of a appeal.  These matters, on appeal, are decided on factual determinations by a hearing officer;  i.e., the focus of any party is to provide evidence to be adjudicated at a IDEA hearing; e.g., expert witnesses.  By law, an appellate court is limited by IDEA; in other  words, the IDEA hearing is the focus for introduction of evidence, not an appeal!  With that stated, IDEA hearing per IDEA Regulations  is a formal hearing:  appeal mandates, Regulations, rules of evidence, prior binding decisions, etc.; i.e., not a committee meeting ( such as an IEP meeting or resolution meeting, etc.). Parties overall must recognize such.  Quality, experienced counsel is prudent:  all involved must, if not already, recognized the distinction and may consider reducing expectations otherwise.  By observation, such recognition would be a benefit to all involved in the future.  Overview: any hearing officer is tasked to be a judge (call balls and strikes) and not a chairman to administer a “committee meeting.”  By observation in the instant matter only, counsel should review representations to any tribunal, especially regarding descriptions of cases, proffers, etc.: credibility.  Allowing IDEA in any hearing should be the goal of all participants. ] 

PROCEDURAL BACKGROUND:
	Pursuant to the Individuals with Disabilities Education Improvement Act (“IDEA”), this matter came upon the Parent/Child Request for Due Process Hearing.  Several issues were raised and addressed, as referenced in the PreHearing Reports which are filed herein.  For review of pertinent events: 
	1.	The Decision was rendered on September 3, 2024 and incorporated herein by reference as if set forth in full.  The Decision found, inter alia, that the May IEP was reasonably calculated to provide FAPE and, as a result, placement at the Private School (as requested by the Parents) was denied.  Moreover, in summary, placement at the IEP Placement was mandatory “as soon as possible.”
	2.	The Parties participated in an October IEP Meeting which generated the October IEP.
	3.	By Prior Report, the May IEP was found to be the “law of the case” regarding issues raised and facts found and as such applies to the adjudication of the instant matter. 
	4.	The Decision is on appeal pending a Decision:  R.R. v. Prince William County School Board, 1:24-cv-02154-RDA-WEF R.
	5.	After the Hearing, the Parent/Child filed a Motion to re-open the evidence to allow introduction of new evidence.  For reasons stated in the email, dated August 21, 2025, from LEA Counsel, and incorporated herein by reference, the Motion is denied.
SPECIFIC ISSUES

I.	Whether the October IEP provides FAPE (including IDEA's  mandate regarding the least-restrictive environment) and, if not, what is the  remedy including, but not to, the location of the private school?

II.	After September 3, 2024 (date of the Decision) did the LEA commit IDEA procedural violations and if, so did such violation deny FAPE to the Child?

III.	Whether the instant matter is "ripe" as described in the LEA's 2E of its Motion to  Dismiss and Answer, which provides:
 

e.	Claims as to Future Services are Unripe since XXCS has Not had the Opportunity to Address them in an IEP meeting Insofar as Parent complains about  services to be provided to [the Child] going forward past the October IEP Meeting, those complaints are unripe, as PWCS has not had an opportunity to consider and act upon them in an IEP meeting.  See San Jose Unified School District, 102 LRP 2937 (SEA Cal. 2000); Carlsbad Unified School District, 105 LRP 15043 (SEA Cal. 2005) (request for prospective placement denied where it has not yet been subject to discussion at IEP meeting); Department of  Education, State of Hawaii, 102 LRP 24040 (SEA Hawaii 2002) ("the 2002-2003 year has not yet commenced, giving Respondent the opportunity to  review and revise the IEP, if they deem it necessary, and to make an offer of program/placement. Therefore, this issue for the 2002-2003 school year is not  ripe for decision."); Special Sch. Dist. of St. Louis Cnty., 119 LRP 796 (SEA MO 12/13/18) (dismissing a due process claim because it was not ripe, given  that a meeting was scheduled to finalize an individualized education program).

 

IV.	Whether the LEA denied the Child FAPE for the 2024-2025 school year in the  implementation of the last agreed-upon IDEA as modified by the Decision and, if so, what is the remedy?
 
V.	Whether to award prospective transportation either provided by the LEA, parent, or an outside provider for 2025-2026?
 
VI.	Whether to award compensatory services in the amount of 200 hours?

VII.	Whether the Due Process claims are barred, in whole or in part, by res judicata  and collateral estoppel?





GENERAL SUMMATION OF TESTIMONY/WITNESS CREDIBILITY REVIEW:


	The Parties call several witnesses which overlapped by agreement to make efficient use of time and witness convenience: commended.  Each transcript lists the witnesses called and by whom.[footnoteRef:6]6 [6: 6In the future with multiple day hearings, the Parties are suggested/requested to require that any court reporter “paginate” from day one to completion as opposed to restarting pagination for each hearing day.  Such effort would allow any hearing officer to quote without relying on the actual day, a time saving effort.  Such effort would be appreciated by all hearing officers and, quite frankly any appellate court!] 

	The Parent/Child called the IEE Expert who qualified as an expert in the field of clinical psychology.  (First Day Hearing Transcript (1HT) at 15-16.  In March, 2025 (four months after the October IEP Meeting), she conducted comprehensive neuropsychological evaluation on the Child.  Parent Exhibit (PE) PE-4-043 to PE-4-068.)  This was an IDEA Independent Educational Evaluation (IEE).  Here diagnoses are contained in the IEE on PE-4-058.  She opined consistent with the portion of the IEE entitled “RECOMMENDATIONS” (PE-4-058 to PE-4-62).[footnoteRef:7]7  Overall, her opinion that the Child should not be subject to “the use of restraints be prohibited at all costs” appeared to the point of her effort.  (PE-4-060.)  In addition, a more restrictive academic environment would be potentially detrimental to the Child’s nervous system and not appropriate for his neuropsychological profile.  (PE-4-057 1st full paragraph).  Similarly and to a lesser extent, her opinion that the Child requires a “modified school day” was a point to her effort.  (1HT at 21 and the IEE.)  The IEE was delivered to the LEA in May, 2025.  (1HT at 65-66.)  [7: 7Because the IEE was conducted after the October IEP (and therefore such expert opinions were not available to the IEP in October, 2024), its findings are found irrelevant insofar, as stated herein including the factual finding that the October IEP provides FAPE.  As a result, a full recitation of her testimony is unnecessary.] 

	0	In the IEE on PE-4-005, the IEE Expert opined that the medications (referenced in the IEE on PE-4-046 (1st full paragraph) were “suggested” to be efficacious based on a “lengthy and monotonous attention test.” 

On cross-examination, she testified:
	0	She interviewed the Mother after October, 2024. (1HT at 67-68.)
	0	She has not spoken to any teacher from the Local LEA School, teachers for School Year 2023-2024.  (Id.)
	0	She did not review the five days of hearing transcripts which culminated in the Decision.  (1HT at 68.)
	0	She observed the Child in an academic environment.  (1HT at 69.)
	0	While she did discuss the matter with the HOS, she does not believe she spoke with other persons at the Private Placement.  (Id.)
	0	She had not spoken with anyone from the IEE Placement.
	0	As part of her investigation, the IEE Expert testified that she interviewed the Mother and, for corroboration, the Private Placement Director who each stated as follows:
Q	[IEE Expert], let's see. [the Child] transitioned to... [the Private Placement] after Labor Day in 2024; right?
A	That is my understanding, yes, that he started in 2024.
Q	Okay.  And so you said that for the first several months he ... had some appreciable difficulties with his adjustment to [the Private School]; right?
A	That -- he had adjustment difficulties, yes, transitioning into [the Private School] for the first couple of months, that's correct.
....
Q	Okay.  You said in your report as follows. You said, "[Mother] described the above -- " well, let's see.  One thing that is true is that during that first several month period that he was at [Private Placement] he was experiencing intense panic attacks; right?
A	That is correct, right.  Are you talking about when entering the physical building?
Q	Yes, thank you. 
A	Right, entering a state of fight-or-flight, yes, physically fighting anyone nearby, uh-huh.

Q	Yes.  So during that first several month period, when he would enter the school building, during these panic attacks, he would be physically fighting anyone or anything nearby, attempting to kick through car doors and windows and screaming in panic; right?
A	That is correct, that's what it says.
Q	And that's what it says because that's what [the Mother] told you was going on during the first several months that [the Child] was at the [Private Placement]; right?
A	So this is information that [the Private Placement Director] disclosed as well as [the Mother].  It corroborates [the Mother].
Q	All right.  And then you said -- and then you say in your report, "He would cling to his parents, pleading with them not to leave.  His system would then overload, and he became unconscious and unresponsive for 45 minutes to an hour."  I mean that was the kind of thing that was happening during the first several months he was at [the Private Placement]; right?
A	Uh-huh, yes, that's correct. 
Q	And then so -- and this information about the difficulties that he had adjusting, and the panic attacks, and trying to kick out windows and so forth, that was -- that was going on at the time of the October 4th, 2024, IEP; right?
A	I -- I'm not sure.
Q	Okay.  Well
A	I can't state for a fact.  I -- it would be a guess, though, but I don't know that for a fact.
Q	I understand.  But if it lasted several months and the months started in early September, October 4th is only a month later.  So necessarily, at least according to
A	Sure, it stands to reason, yeah.
(1HT at 75-78)

As an expert witness, the IEE Expert appeared to be credible and she performed an extensive mental health examination on the Child after the October IEP Meeting.  Further, to the extent she described the statements from the Mother (both by testimony and as contained in the IEE), she was found very credible insofar as such information is exactly what an IEE expert requires to unearth and its substance was extremely inconsistent with the communications of the Parent as provided at the October IEP Meeting and in testimony in the instant matter.  The diagnoses contained on PE-4-058 of the IEE are not subject to dispute.  However, her expert testimony was discounted: (1) she is not a school psychologist (1HT at 60); (2) she did not observe the Child in a school setting (1HT at 69); (3) she did not interview LEA employees at the Local LEA School; (4) there was no evidence that she had experience in special education; (4) importantly, she did not review the testimony which culminated in the Decision, five-days of hearing transcripts;  and (5) (not to be redundent), she was equivocal, testifying that she “doesn’t believe” she reviewed the five days of Hearing testimony which culminated in the Decision–2-4 volumes of very dry transcripts, a herculean effort (1HT at 68).  Review of relevant documents and candidness is the essence of any credibility of any expert witness.  An expert witness requires “ammunition” to allow such expert to provide credible opinions and, without such necessary input, resulting opinions must be discounted.  Finally, much for factual descriptions and opinions could have been addressed at the Hearing which culminated in the Decision (July 2024).  Specifically, much of the IEE and testimony provide information, opinions and recommendations which were addressed or could have been addressed at the Hearing culminating in the Decision.[footnoteRef:8]8  [8: 8No excuse or explanation was provided as to why this expert (or her opinions)  was not presented  in the prior proceedings which generated the Decision.  Under IDEA, a parent may, at any time, elect to effectuate such evaluations, privately or, in the alternative, cooperate with the LEA timely to effectuate such effort.  The contents of the IEE and the IEE Expert’s opinions are exactly what any Hearing Officer requires to effectuate his duty, especially regarding the completion of any decision, including the  Decision.   By strong implication, the Parent simply disagreed with the Decision and reached out to the expert after its publication in 2024; i.e., a design to get “two bites at the apple.”] 

	The IEP Program Director was called as a fact witness by the Parent/Child.  (1HT at 150-151.)  She was the “program director” of special education at the IEP Placement.  (1HT at 127.)   The IEP Program Director was not invited to the October IEP Meeting because a LEA employee possessed sufficient knowledge to address any questions.  (1HT at 139.)  According to her testimony, the Child was placed on a “waiting list” as of October 2, 2024.  (1HT at 140.)  This was due to the reality that the change was too much time had transpired since the original commitment, implying May, 2024.  (Id.)  LEA was informed, implying timely.  (Id. & Letter, undated, PE-10-026)   The IEP Program Director provided general insight into the use of seclusion and restraints by the IEP Placement.  (1HT at 148-152.)  On cross-examination by the LEA, she testified that on the date of the October IEP Meeting, a position was open for the Child to enroll at the IEP Placement.  (1HT at 158 and 172.)  As to an effort to transition the Child to the IEP process, the IEP Program Director testified in general:
Q	 Can you explain the intervention process?
A	Yes.  We start with assessing the environment to look for any types of triggers, any situations that they may be having, suggesting to take a break or a cool-off if needed.  Some kids have coping boxes in the classroom.  All classrooms have calming corners where they can go and take a break to reset.  Some have visual supports reminding them of some of the tools that they can use.  Outside of the classroom there are also spaces like that that have weighted blankets and beanbags and different types of places available for kids to calm themselves down.   Sometimes they may do other strategies that involve movement again to de-escalate but get to the root of what is causing them any type of distress.   That might be a walk and talk.  There are different locations they are able to go.  Sometimes just adult proximity, someone standing near a desk, can direct examination-escalate a situation.  There are times that we may call a preferred staff member for them to talk to, and that can be anybody.  Usually, that's based on the child and who they prefer to help them calm down.   We also have our counseling department if a child needed to talk to a counselor or they were expressing self-harm types of statements.  We would get the counselor immediately.  So there's a lot of interventions that we would use before even considering those types of interventions.   There are times that kids can very quickly  become aggressive toward each other in spite of  everything that we put in place.  And so those  interventions may come into play, but again as a last resort for any type of behavior [Emphasis added].
(1HT at 164-165.)

The IEP Placement does not typically attend IEP meetings when placement at the IEP Placement is “contemplated.”  (1HT at 168.)   The IEE Placement’s practice is to hold a “30-Day Review” IEP when a child is enrolled (HT at 169.)

	The LEA called the IEP Program Director on direct examination.  She was qualified as an expert in special education.  (1HT at 176-177.)   She opined that at the IEP Placement, the Child would not need “seclusion and restraint” at the IEP Placement.  This expert’s opinion was not based on interaction with the Child, but a review of the “information in his file and in the IEP” implying the October 2024 IEP.  (1HT at 178-179.)    On cross-examination from the Parent/Child, she testified, as an expert, that the Child’s needs were in “executive functioning, social  skills, pragmatic language, emotional regulation,  reading, writing, anxiety.”  (1HT at 179.)
	Overall, the IEP Program Director was found to be credible and her testimony consistent with the exhibits.  
	The Mother was called as a fact witness.  She testified to her rejection of the Decision.  (1HT at 181-184.)  In regard to her prior testimony regarding the Decision, she felt ignored and, in the instant matter, potentially marginalized.[footnoteRef:9]9   (1HT at 182.)  In regard to the Child’s participation in the instant matter, she testified regarding the Child’s participation in the instant matter:   [9: 9In any formal hearing regarding IDEA matters, the adjudication of the credibility of witness is mandated including witnesses from the parent/child.] 

Q	  Okay.  And do you feel that would have been important? 
A	 Oh, I think it's always important to -- I mean it's his -- it's his due process case, and it's about his schooling and his life, so I think his voice matters. [Emphasis added.]  
(1HT at 184.)1[footnoteRef:10]0 [10: 10The Child, as described by Decision (including its findings of fact and law) testified in the prior hearing in July 2024, which culminated in the Decision In the Decision, the calling of a xxx-year-old Child was criticized in so far as “adults make adult” decision and the Child’s experiencing suicidal ideation. ] 


	0	No person from the IEP Placement appeared at the October IEP Meeting.

	0	She was, by implication, concluded that a person from the IEP Placement would attend the October IEP Meeting.  (1HT at 184.) 

	0	She concluded that she could not consent to the October IEP without the participation of a person from the IEP Placement.  (1HT at 184-185.)

	0	The October IEP Meeting did not include any discussions regarding a FBA or transitional plan.1[footnoteRef:11]1  (1HT at 185.) [11: 11Note: the Decision required, with limitations, the LEA to effectuate a FBA.  (See XXCPS Exhibit 7 overall, XXCPS 7-033-034.)] 


	0	While the Child’s teachers appeared at the October IEP Meeting, the Mother felt that such were not appropriate under IDEA.  (1HT at 186-187.)


	0	She felt that the IEP participants did not have the proper data to determine a proper IEP.  (1HT at 187-190.)

	0	At the October IEP Meeting, she had questions regarding seclusion and restraint which she intended to provide to a representative from the IEP Placement.  (2HT at 188-189.)

	0	The transition to the Private Placement was problematic; i.e. the “first couple of weeks were rough.”1[footnoteRef:12]2   (1HT at 193-194.) [12: 12Cf.  IEE Expert’s testimony regarding months of such  roughness.] 


	0	Overall, much of the testimony was covered by the Decision and its hearing in July, 2024 and date of Decision, September 3, 2024.  (See, e.g. 1HT at 194-195, 222-224, 228-229, 232-237, and, quite frankly throughout.)

	0	The LEA arranged a meeting to arrange transition to the IEP Placement.  (1HT at 196.)

	0	The Private Placement took actions to address transition.  (1HT at 196; 209-210.)
	0	She felt that “too many” evaluations in one year would overwhelm the Child.  (1HT at 199.)
	0	Certain evaluations, IEE or otherwise, were performed before the Decision.  (1HT at 201.)
	0	The LEA did not schedule an IEP meeting after receipt of the IEE.  (1HT at 205.)
	0	She expressed concerns regarding the October IEP.  (1HT at 210-215.)
	0	The Child with medication was more compliant in the “second or third” week of his attending the Private Placement, implying September, 2024.  (1HT at 215-219.)
	0	She testified as to matters after the October IEP Meeting/October IEP and at the Private Placement:
Q	And so at its worst, at the beginning, what were you having to do to get XXXXXX in the building?
A	I'm trying to think, at the very worst -well, I think my husband might have had one of the worst days, where he said that [the Child] was, like, kicking and screaming pretty hard.      There was at least two days that I had to help when we got up to the front.  He was just in  complete panic.  And, again, this would have been the first two or three weeks.  He was just, like, screaming and just, you know, flinging his arms, kicking the dash.  You know, we were parked, but he was just - just begging me, like, I don't know how to help, please help me.  And his, you know, pupils were totally dilated.  It was pretty, you know, sad to see that for me.
Q	And how did you do that?
A	With the beta-blocker.  He became really close with the [PPSE Director], had friends in class, so lots of people to support and help him; the teacher accommodating; and then just, you know, telling him, like, it's okay, it's okay if you can't make it.  You know, nobody's going to trap you here.  If you need to call, if you need to leave early, it's okay.     He tried white-knuckling it through for the first couple of months, and then it was clear, like, when I was picking him up and driving him home, and he was passed out asleep right when we got in the car, I just knew that that's not, you know, good for him.
Q	So what kind of schedule -- what kind of schedule was he on this past year?
A	So the beginning of the year he went, and then we dropped down a few of the hours based off of,you know, what he was reporting.  He was starting to feel that, like, overload, and just his sleep.  He's just getting too tired.  I could tell he looked physically, like, tired.   And so we all agreed we'd take it day-by-day, but just modify the day back.  And then we did that for a little bit.  And then as time went on, you know, they had to have electives, so they really wanted him to - he really wanted to be at the electives, like, if there's a chess club or whatever the elective is, cooking, those are done in the afternoons.  So he was trying to figure out how he could push himself to make it so that he could stay for the electives and the other classes.  And he ended up -- he ended up at the end of the year going three days a week 16 full-time, and then the other two days would be modified.
(1HT at 216-219.)
	On cross-examination, the Mother was equivocal on certain matters and concrete on others:
	0	She testified she could not “recall” the date when the letter was sent (from her counsel) regarding a “ten-days notice.  (Parent Exhibit 15; Hearing Transcript on Second Day (2HT) at 168.)	
	0	Counsel for the Parent/Child attended the IEP October Meeting.  (2HT at 169.)
	0	She expressed concerns that the Child endured “nightmares” regarding the Decision’s placement at the IEE Placement.  (2HT at 172.)
	0	In regard to placement of the Child since the publication of the October IEP, the Mother has not communicated with the LEA regarding placement at the IEP Placement.  (2HT at 172-173.)

	0	On June 11, 2025, the Parent/Child signed the “Enrollment Agreement and Terms,” with the Private Placement for School Year 2025-26.  (PE-1-017 to PE-1-021; 2HT at 173.)
	0	From June to August, the Mother was required to devote time and energy regarding the LEA and another child’s IDEA situation.  (HT at 175-177.)
	0	The Mother directed the LEA to only communicate through her counsel.  (HT at 178.)
	0	The Mother wanted to discuss the issue of restraint and seclusion at the requested IEP meeting with the IEP Placement in June, 2025.  (HT at 188-189 and PE-11-008.)
	0	On June 11, 2025, the Mother, by email, requested an IEP Meeting to be scheduled.  (2HT at 181; and PE-11-008.)
	0	By this email, the Mother requested the LEA to schedule an IEP meeting to review the “IEE findings,” i.e., the IEE and a vision IEE.  (HT at 181-182.)
	0	The IEE findings,” i.e., the IEE and a vision IEE were “new information” from the October IEP and its recommendation for placement at the IEP Placement.  (HT at 182.)
	0	The LEA did not respond to the request contained in PE-11-008 for fifty-one days, after Due Process was filed.
	Overall, the Mother’s testimony was found earnest and credible, but discounted.  Her demeanor was defensive.  While her love for the Child is pronounced, her testimony was given little weight with the exception of her providing testimony inconsistent with her announced position: “Private Placement or bust.”  These includes inconsistencies between her testimony “a couple of weeks” of transitional problems versus the testimony of the IEE Expert’s testimony (based on the Mother’s disclosure to her during investigation) of “two to three months.”1[footnoteRef:13]3  Further, as described herein, the Mother elected not to cooperate with the IEP team in the October IEP Meeting as demonstrated by her lack of candor regarding the Child’s difficulties at the Private Placement in September, 2024.1[footnoteRef:14]4  Despite the mandates of the Decision (after a five-day hearing hearing in July 2024), the Mother appeared to be fixated on “seclusion and restraint” as may be utilized by the IEE Placement.  This behavior reveals a commitment to a design which undermined credibility, especially since the facts, as in the instant matter, reveal that the Child is not, or has ever been, subject to such restrictions, protocols, etc. [13: 13The Mother did not attempt to reconcile this inconsistency.]  [14: 14See the testimony of X wherein the Mother (Counsel and Advocate) failed to disclose issues of transition to the Private Placement: “whitewash.”  Such effort is inconsistent with the underlying mandates of IDEA: collaboration and cooperation.] 

	The Parent Expert was designated an expert in special education and general education.  (2HT at 14.)  	She is the current Associate Head of the Lower School for the Private Placement.  (2HT at 9.)  She was hired to oversee special educational matters at the Private Placement in June, 2024 (2HTat 9.)  She holds applicable licenses in Maryland for special education and general education and is in the process of obtaining a license in Virginia (2HT at 12.)  She met   the Child in September, 2024, and has worked closely or regularly with him since at the Private Placement.  (2HT at 15 and 96.)  She testified:
Q	And so can you tell me a little bit about his placement at the [the Private Placement]?
A	Yes.  So when we brought [the Child] in, he was placed in a classroom with students who were performing closer to a second- or a third-grade level, just based off of the data that we had upon enrollment.  And then upon gathering some more data, working with [the Child] for a few months, and noting some other needs that he had in the realm of his sensory processing, as well as his academic progress in a very short amount of time, we transitioned him to another classroom in another building, where he was in a room with fourth- and fifth-graders that were closer instructional level and his age once we got to know him and gather some of our own materials for him. [Emphasis added.]
(2HT at 15-16.)  

The Private Placement conducted assessments of the Child when enrolled and, thereafter collected data.  (2HT at 16-26.)    In January 2025, the Child successfully demonstrated grade-level or above scores on his assessments.  (2HT at   26-30.)   Interventions were required for non-academic efforts, but for “ socio-emotional and sensory support.”  (2HT at 30.)   The Private Placement has no “seclusion rooms.”  (2HT at 32.)  By implication, the Private Placement utilizes restraining techniques and staff is appropriately trained.  (Id.)  She opined that seclusion was inappropriate.  (2HT at 36.)   The Private Placement created a Individualized Service Plan (ISP).  2HT at 41-44; LEA Exhibit 21.)  The Private Placement possesses the resources for the Child to succeed including ABA professionals.  (2HT at 42-48.)  Given needs, the Child’s school day was modified.  (2HT at 52.)  She testified:
Q	And were you in communication with him about any frustrations he might have or anything that needed to be modified other than the school day?
A	Yes.  So [the Child] had expressed to me early, I want to say around maybe the middle of October, maybe October 15th to 20th, somewhere in there, he had expressed to me in one of our check-ins that he was having a lot of trouble in the classroom, the original classroom that I mentioned earlier, when he was placed, because it was on the corner, and he could hear a lot of cars.  The lights were very bright in that area.  There was a lot of natural light in addition to the classroom lighting coming in.  And he expressed to me that that was tiring him out.  It was decreasing his ability to focus and kind of -- he was getting really tired, as in felt like he needed a nap kind of tired.  So upon looking at his data, as I mentioned before, when we got all the data, we got the writing samples, we looked at everything, we had been working with him for a little while, we decided to move him from that classroom with second- and third-grade students to a class with fourth- and fifth-grade students that was on the other side of the campus that doesn't face the street, lower light, less natural light filtering through, and less ambient noise coming through the classroom.  And it just so happened to work out that that also identified and addressed his sensory needs in that way. [Emphasis added.]
(2HT at 55-56.)


She testified:
[The Child]’s strengths academically are that he is highly motivated to be successful.  He wants to improve in all areas, reading, math, writing.  He loves science.  He loves history.  He wants to be engaged in those lessons, and he has a high desire and drive to be able to do so.  His strength is that when he is in class, he enjoys participating in class discussions, and he has overcome his aversion to writing successfully.  He is able to write paragraphs.  He is able to communicate thoughts with main ideas and details.  He does need teacher support to help him through making sure he addresses his executive functioning skills, which would be did I answer every part of the question; did I utilize the sources that I was asked to utilize in my evidence, in my writing.  But that's all very typical for his age and for those standards, and the extent of those fourth-grade standards.  In terms of him in general, his strengths are he has a lot of social strengths. [The Child] has made a lot of friends and has developed a lot of peer, positive peer relationships here, at [the Private Placement].  He likes to be the mediator, so to speak.  If there's a problem between two other people, he wants it to be fixed, and he wants to help fix it.
(2HT at 59-60.)

She participated in the October IEP Meeting.  (2HT at 60.)  She testified:
Q	Okay.  And then did you share any of the difficulties at the [October IEP Meeting]?
A	I did not share those difficulties for two reasons.  One, they were not prevailing; like they were not continuing.  It was not a continual issue.  And, for, two, many students who start at the [the Private Placement] experience similar transition issues.  Many students start on transition plans.  And [the Child] was progressing incredibly well on his transition plan, which we had communicated, as I communicated in the meeting.  We had identified his transitional area as an area of need for him.  So at that point I communicated that to the team, that we would continue to support that entry, but it was not a current need for him to continue that transitional support.  The emphasis was on at that point getting into his academic goals, or at least that was my hope in that meeting. [Emphasis added.]
(2HT at 62 & 114.)

She was disappointed with the October IEP regarding PLOPS (Present Level of Performance in an IEP).  (2HT at 65-67.)  She opined the academic goals of the October IEP were appropriate.  (2HT at 67.)  She opined that the Child met such standards at his time in the Private Placement.  (Id.)  She opined that a Functional Behavior Analysis (FBA) should have been conducted before the October IEP Meeting.1[footnoteRef:15]5  (2HT at 72.)    She opined: [15: 15The implication by this testimony was that the LEA was at fault for not performing a FBA.  Such is rejected.  See  Paragraph 24 of the Fact Finding of the Decision stating that lack of attendance prevented the LEA’s performing a FBA.  Also see the Decision’s Relief Granted regarding the need to conduct a FBA.] 

[The Child’s] biggest hurdle is his stamina and his sensory overload for ... eight hours of instruction per day.  Eight hours of instruction per day causes him intense sensory fatigue.  It causes him intense anxiety the day before when he knows he is going to run out of energy, you know, around 12:00, 12:30, 1:00 o'clock.   That is the main area of concern for him.  Now that his issues with transitioning in the building, which we believe were trauma-related, that was addressed pretty quickly, within the first few weeks of school.  And after that, it became pretty clear that his biggest need is he needs modified day.  He needs his day shortened, and we are willing to -- of course the hope is that he is able to get to full day, but we are willing to modify his day as slowly and as intentionally as possible so that we are able to regulate his nervous system, at the same time increasing his stamina.
(2HT at 75.)

On cross-examination by the LEA, the Parent Expert testified:
	0	This was her fourth opportunity to testify against the LEA regarding the Child and his two siblings.  (2HT at 78-79.)
	0	The Private Placement is not licenced by the Commonwealth of Virginia, special educational or otherwise.  (2HT at 80.)
	0	 The Private Placement has techniques regarding the use of restraint, last resort.  (2HT at 83-85.)
	0	She testified:
		Q	Now, speaking of [PP Director], are you aware that -- are you aware that she testified that the panic attacks and the other behaviors, similar behaviors that [the Child] experienced, lasted between five and six weeks?
		A	Overall, I think that's accurate.  I don't think it was consecutive from my -- my observation. But overall, that number sounds about right.
		[Emphasis added.] (2HT at 103.)
	0	She testified:
		Q	And did you ever observe him when he was having a full-blown panic attack trying to get away from [Private Placement] staff, trying to physically get away from them?

		A	I wouldn't characterize it as getting away. I saw him panicked for sure.  I've seen the panic that’s being referred to for sure, where he was, you know -- I wouldn't even use the word "fighting."  I use that term loosely.  He goes limp. That's what would happen, is he would go limp.  He would scream; he would cry.  He would flail his arms a little bit.  But he wasn't -- I don't want to characterize him as fighting us, because it wasn't like he was trying to punch us.  He wasn't trying to kick us, strike us, or punch us.  He was just expressing -- and he would be expressing verbally the entire time, "I cannot do it.  I cannot do it.  Please don’t make me."  You know, and then he would just collapse on that bench sometimes.  And sometimes he would make it all the way to the support room, and then he would collapse on the rug.  That's more common toward the end when we saw that behavior decrease. [Emphasis added.]
(2HT at 104-105.) 

	0	Due to prior commitments, she only attended a portion of the October IEP Meeting.  (2HT at 110.)
	0	“Speech and language therapy and occupational therapy” are not available at the Private School, but must be arranged through an ISP with the city wherein it is located (outside of the LEA).  (2HT at 166-117.)
	0	 Implementation of occupational therapy may require the parent to transport the Child from the Private School to the entity providing ISP services.  (2HT at 118-119.)
	0	The Private School does not have a “full-time” counselor.  (2HT at 119.)
	0	By the date of the October IEP Meeting, the Child had been enrolled with the Private School for a month.  (2HT at 119-120.)
	0	For School Year 2024-2025, the Parents transported the Child to and from school.  (2HT at 121-122.)
	0	A “teacher’s certificate” is not required to be the Child’s teacher at the Private School.  (2HT at 124.)
	0	She testified:

	Q	When you talk about trauma, and again without being a medical provider, you've referenced trauma, to your experience with him, what was the trauma, and how did it manifest?
	A	My observations suggested that he was experiencing school trauma, which is something that means something about a previous experience in a school setting caused him severe anxiety, caused his nervous system to shut down, caused that fight, flight, freeze, or fawn response in that child.  And now what we have to do as the professionals that we are, is we have to figure out what the cause was.  In [the Child’s] case, it seemed to be trust, where he needed to trust that he wasn't going to be forced to go through that entire cycle of his nervous system dysregulation without us supporting him and without us saying we hear you, you are safe, let's come up with a plan together, you're a part of that plan.  That's the piece that truly makes a difference for students like [the Child], but especially [the Child] in this case.
	(2HT at 127-128.)1[footnoteRef:16]6  [16: 16The testimony regarding irregularities at LEA schools was covered or could have been covered, at the prehearing in July, 2024 and the resulting Decision.] 


0	She opined that seclusion would have a negative affect on the Child and speculated that his voluntary return to the building would be difficult.  (2HT at 132-133.
With credentials, experience and contact with the Child, the Parent Expert appeared credible and persuasive but with a discount.  She appeared at the October IEP Meeting, but did not disclose the negative behavior displayed by the Child in the first month of his enrollment at the Private School.  She felt that such had diminished to a point that did not require reporting to the IEP Team; with respect, this expert conclusion was inconsistent with other evidence introduced by the Parent/Child.  (Cf.  IEE, PE-4-044 to PE-4-045, wherein the IEE Expert, based on disclosures by the Mother and confirmation by the HOS, described months of problems regarding  the basic needs to educate the Child.  Further, the Parent Expert had only worked with the Child (not as a teacher) for a month on the date of the October IEP Meeting. (2HT at 93.))   Although invited to the October IEP Meeting, this professional was “required” to leave early due to a scheduling conflict which begs the question–really?1[footnoteRef:17]7  This design to minimalize or avoid disclosure of the Child’s negative behavior on the date of the October IEP Meeting was consistent with the Parents’ not disclosing such extremely important information to the IEP Team.  Participation in a design to “whitewash” discounts this expert’s credibility.   [17: 17From the evidence and by strong implication, the Parent Expert was invited to the LEA specifically to obtain the Child’s reaction (i.e., transition) to the new environment of the Private Placement for purpose of formulating an IEP correctly–based on current, correct information.  By actions and statements, the Parent Expert intentionally withheld negative descriptions of the Child’s transition to avoid a conclusion, by the IEP Team, that the Private Placement was a mistake.] 

	The HOS was called.  She is the Head of School for the Private Placement, a K through 8th grade school.  (2HT at 138.)   In regard to educational background, she testified: “[e]ducational background, I have a master's in developmental psychology.  I'm currently doing my doctorate in psychology.”   (2HT at 139.)  The attempt to qualify her in the area of “developmental psychology” was denied for reasons stated on the record.1[footnoteRef:18]8  (2HT 140-166.)  As a fact witness with limited appearance, her testimony was found credible and undisputed. [18: 18As discussed, the statutory exemption does not apply to this witness because as the top administrator for the Private Placement, the HOS had “beneficiaries [Parents and Child] of such services” which “are not subject to any charge or fee, or any financial requirement, actual or implied” as described by the approximate $xx,000 required by the Private Placement for School Year 2024-2025 for the Child (PE-1-017 and undisputed) and the signed agreement for School Year 2025-2026. (PE-1-017 to PE-1-021; 2HT at 173.)  (See §54.1-3601 of the Virginia  Code.)   On several occasions in her testimony, the Mother described the financial difficulties regarding enrollment at the Private Placement and services required.  In addition, no proffer of the testimony of this witness was made, expert or otherwise.] 

	The LEA Sped Director was called as a fact witness by the Parent/Child.  
	0	The need for the Child’s IDEA annual meeting was independent of the Decision.  [2HT at 194.]
	0	LEA Exhibit 8 is a letter, dated October 25, 2024, from the Virginia Department of Education (VDOE).  (2HT at
	0	An implementation plan that is required within a certain amount of time that we file and we follow the order from that decision.  (2HT at 195.)
	0	The LEA Sped Director attended the October IEP Meeting.  (2HT at 195.)
	0	No person from the IEE Placement appeared at the October IEP Meeting.  (Id.)
	0	As to why not, the LEA Sped Director stated: “I had consulted with [the IEE Placement], and in addition, it is -- it is with the number meetings, the variety of school divisions in which they support, that is something where consultation is common, and I have the knowledge and the expertise to participate in the IEP team in order to speak to those resources.”  (HT at 195-196.)  
	0	In response to direct examination by the Parent/Child:
		Q	Did you discuss what the implementation of the IEP would look like at [the IEP Placement]at all in that [October IEP Meeting]?
		A	We had an extensive discussion of the accommodations of the needs, some minor adjustments to the goals, and the discussion that we were implementing the decision of the hearing officer.  There were not -- I recall that there were questions about why someone from [the IEP Placement] was not there, but I don't recall specific questions about [IEP Placement].  And I also recall that it was very explicitly stated multiple times that he would not be attending and that he was enrolled at [the Private Placement].
		(HT at 198.)

	0	In response to direct examination by the Parent/Child:

   		Q	So would a representative -- according to the Virginia Code, would a representative from [the IEP Placement] have been a required member of the IEP team?
		A	I believe we followed the requirements of the code in terms of the composition of the IEP team members, and it was appropriate to have that consultation with [the IEP Placement], and we were implementing an order from the hearing officer.
		(HT at 199.)

	0	A spot was available to the Child at the IEE Placement on the date of the October IEP Meeting.
	0	The Parents expressed concerns regarding the Present Levels of Performance in the October IEP.  (HT at 216.)
	0	The Parents may pursue special educational services in the county where the Private Placement is located implying not the county where the LEA is located.  (HT at 221 and 231.)
	0	During the October IEP Meeting, the Parents made it clear that the Child would be attending the Private Placement.  (Id.)
	0	At the October IEP Meeting, a Functional Behavior Plan (FBA) referral was made, not a “safety plan.”  (HT at 222-223.)
	0	Upon receipt of an IEE, the “IEP team would convene as soon as reasonably possible to consider that IEE.  In this circumstance, the student was not enrolled, and it was -- you would consider when the annual IEP is due, and in order to be efficient consider it at that time.”  (2HT at 234.)
	0	As a fact witness, her opinions regarding Regulations were ignored.

	0	The October IEP does not provide for Extended School Year (ESY) services.1[footnoteRef:19]9  (3HT at 17 and LEA Exhibit 7, page 29 (XXCPS at 029). [19: 19See Paragraph 28 of the Findings of Fact in the Decision–Parents declined ESY services.] 

	On cross-examination by the LEA, the LEA Sped Director testified:
	0	She attended the entire hearing which culminated in the Decision.  (3HT at 47-48.)
	0	She was familiar with the Decision.  (3HT at 48.)
	0	An implementation plan for the Decision was generated.  (3HT at 49.)
	0	October 11, 2024, was the deadline for the scheduling of an annual IEP meeting.  (3HT at 52.)
	0	The Implementation Plan for the Decision is LEA Exhibit 6.  (3HT at 53-54.)
	0	The Implementation Plan would implemented for School Year 2025-2026.  (3HT at 56.)
	0	The LEA received the IEE on May 29, 2025.  (3HT at 55.)
	0	On the date of the October IEP Meeting, the Decision mandated the placement of the Child at the IEP Placement.  (3HT at 75.)
	0	On the date the LEA received the “ten-day notice” for School Year 2025-2026 (imply Parent Exhibit 15), the Child had been “withdrawn” from the LEA.  3HT-75-76.)
	The LEA called the LEA Sped Director on direct.  She is the LEA’s Director of Procedural Support and Compliance in the Special Education Department.  (3HT at 7.)2[footnoteRef:20]0 [20: 20The LEA Sped Director is also the “LEA Representative” as referenced in all three transcripts.] 

   She was qualified as an expert in special education.  (HT at 107.)   The Parents expressed their rejection of the Decision, by counsel, by email dated September 1, 2024.  (3HT at 110-111 and LEA Exhibit 4.)   The LEA created the Implementation Plan, LEA Exhibit 6.  This was published to the Parents.  (Id. at XXCPS 6-009.)  The goals of the October IEP are the same as the goals of the May IEP with the exception of a small edit regarding language goals.  (3HT at 121.)  A representative from the Private Placement was invited to the October IEP Meeting, i.e., the Parent Expert.  (3HT at 114.)  The LEA Sped Director testified as to the October IEP Meeting:
	Q	All right.  And what did [the Parent Expert] say about how things were going for [the Child]?
	 A	[The Parent Expert] had shared baseline information they collected from iReady and Singapore Math, and he was on grade level in those areas, which was, you know, reflective of information we had.  She also indicated he had had, you know, some adjustments, discussed his break times, but that he was largely successful and did not have difficulty.  
	Q	 Did [the Parent Expert] mention anything about [the Child’s] having panic attacks or trying to kick out windows and things of that nature?
	A 	No.
	(3HT at 126-127.)

As an expert, she reviewed the deposition of the HOS in preparation for testifying in the instant matter.  (LEA Exhibit 12.)
    	Q	Have you had a chance to review the deposition testimony [LEA Exhibit 12] of [HOS]?
	A	Yes.
 	Q	And I'm talking about the deposition that's in evidence at [LEA] Exhibit 12.
	A	Yes. 
	Q	And is that information that you had at the time of the IEP or not?
	A	No.2[footnoteRef:21]1 [21: 21A thorough review of the deposition (LEA Exhibit 12), taken May 7, 2025, reflect a pattern wherein the Child suffered from, in summary, negative behaviors which required the October IEP’s placement at the IEP Placement.] 



As an expert and a participant in the October IEP Meeting, her investigation revealed that the Parent Expert and the Parents withheld vital information to the IEP Team during the October IEP Meeting.2[footnoteRef:22]2  (3HT at 127-129.)   Given the Parents’ decision to place the Child at the Private Placement, the IEP Team determined that the Private Placement perform the FBA as, by implication, mandated by the Decision.  (3HT at 128-129.)   After reviewing all data, including the input from the Private Placement, the IEP Team still opined that the IEE Placement was mandated to provide the Child FAPE.  (3HT at 129-132.)   The IEP Placement is “designed” to address the Child’s “behavioral and socioemotional needs.  That structure is essential.”  (3HT at 130-131.)   During the October IEP Meeting, the Mother made it “clear” that the Child would remain at the Private Placement.  (HT at 131 and 134.)   Further, despite the participation of the Parent Expert and the Mother (and her Counsel), “no information regarding the qualifications of staff or the strategies used by the Private Placement implying in the month of the Child’s attendance with pronounced behavioral difficulties.”  (3HT at 131-132.)  The Private Placement’s lack of license was a concern.  (3HT at 132.)   A spot was still available to the Child on the date of the October IEP Meeting.  (3HT at 133.)   The LEA completed its task to implement the Decision under the Regulations and applicable law.  (3HT at 134-135 and PE-11-068 to PE-11-070 and LEA Exhibit 6.)   Approximately one to two weeks would be needed to transfer the Child from the Private Placement to the IEP Placement.  (3HT at 141.)    [22: 22Such conclusion is consistent with the credible testimony and exhibits.] 

	On cross-examination, the LEA Sped Director testified:
	0	No transition plan was discussed at the October IEP Meeting.  (3HT at 144.)
	0	In regard to issues of transition, she opined that the October IEP contained “the
 Present Level ... in great detail regarding his difficulties, including entering the building and the interventions and attempts in order to support him.”  (3HT at 144.)
	0	The Parents were provided the procedural safe guards in connection with the October IEP Meeting.  (3HT at 144.)
	0	During the October IEP Meeting, she asked the Parent Expert: “I specifically asked questions related to his transitions, related to his breaks, how long they were.  I asked multiple questions about those items.”  (3HT at 146 and Parent Exhibit 14.)  (The implication was that the Parent Expert, despite specific inquiries regarding transition, failed to report the negative behavior exhibited by the Child in his first month of attendance at the Private Placement.)
On Redirect from the LEA, the LEA Sped Director testified that a “transition plan” would have been developed in corroboration with the IEE Placement, but such action was not taken specifically because the Parent’s unilateral action to place the Child in the Private Placement.  (3HT at 147.)  The testimony was found extremely credible based on her credentials, experience, first-hand knowledge of events, demeanor and its consistency with the exhibits and other credible testimony. 
	The LEA Supervisor was designated as an expert in special education.  (3HT at 150-151.)  She was the LEA’s Procedural Support and Compliance Supervisor.  (3HT at 149.)  She testified:
	Q	Briefly, what do you do in that position?
	A	I monitor compliance of special education processes as they should be done through Virginia Regulations governing students in special education.  I advise schools on best practices, as well as appropriate compliance steps to take in different types of scenarios with students in special education.
	(3HT at 149.)

She testified:
	0	She got involved in the Child’s case in the Spring of 2025.  (3HT at 153.)

	0	She has not attended any of the Child’s meetings, implying IEP meetings.  (Id.)
	0	She familiarized herself with the Child’s academic record including the recordings of the May 2024 IEP Meeting and the October IEP Meeting.  (Id.)	
	0	She has visited the Private Placement, the IEP Placement at the Child’s Local LEA Placement.  (3HT at 153-154.)
	0	She has met with the Child’s “base school team” at the Local LEA Placement, implying the teachers and employees who worked with the Child in School Year 2023-2024.
	0	She has had no interaction with the Child including teaching.  (3HT at 155 and 169.)
	0	Her efforts are identical to her role as Supervisor to advise “the adults that are providing the direct support or who are working directly in the schools.  I provide more of that expertise of understanding certain disabilities, understanding behavior, and ensuring that the right supports and people are on the case to give the support that the child needs.”  (Id.)
	0	She reviewed the deposition of the HOS and the recording of the October IEP Meeting.  (3HT at 157 and LEA Exhibit 12.)  As an expert, she testified about a description of the Child provided by the HOS under oath vs. the Parent Expert participation at the October IEP Meeting:

And she mentioned that the first five to six weeks of school, she said that he had more than a difficult time coming to school, that he was thrashing violently; he was acting up in the car upon arrival; kicking glass; having a difficult time in the parking lot.  She mentioned that he needed to be carried into the building, and he was also kicking doors and glass near the front entrance.  She talked about how he had to be held, and he would fall asleep on the front bench.  She mentioned that he was later moved to the other administrator's office and that he would sleep there, and that he did not attend class for at least the first few weeks of school.  And that struck me, because after listening to the October 4th meeting where the [Parent Expert] was in attendance had said that he had had a good start to school and he was doing fine.  And those two statements were completely polar opposites of [the HOS], you know, had stated in her deposition.  So that brought a lot of confusion and questions to my mind.
(3HT at 157-158.)
On June 11, 2025, the LEA received the Parent’s request for an IEP meeting, implying PE-X.  The LEA responded on July 31, 2025.  Why fifty-one days transpired was due to the Child’s not attending the LEA; the availability of all the Parties insofar as they were involved in siblings IEP process and hearing; and, the existence of the federal appeal of the Decision.  (3HT 163-164 omitting line 22 of page 164.)  On cross-examination from the Parent/Child, the LEA Supervisor testified:  
	0	She has testified as an expert in two matters in federal court.  (3HT at 168-169.)
Her testimony was found credible based on her credentials, experience, demeanor and consistency with the exhibits.  While argued, the lack of interaction with the Child was not found to be a negative factor given the scope of the testimony and the function of her job as the LEA Supervisor.  
EXHIBITS
	1.	The list of exhibits introduced into evidence is correctly recorded in each transcript under the title page “EVIDENCE.” 
	2.	The opinions contained in any expert-report exhibit were not considered unless such expert testified during the hearing, subject to qualification, cross-examination, etc.
	3.	The Hearing Officer reserved the obligation to review such exhibits and assign such weight, if any, to each and every exhibit.

FACTUAL FINDINGS (By a Preponderance of the Evidence)
	After reviewing the testimony, exhibits and the pleadings, the following factual findings are made:

1. The portion of the “Factual Findings” of the Decision are incorporated herein by reference as if set forth in full.


1. Irregardless of IDEA mandates, decisions, etc., no placement of this Child can succeed without the Mother’s full cooperation, based on all evidence presented in the hearings resulting in the Decision and in the instant matter.

2. Although referenced by Mother’s testimony, the Child’s “psychologist” was not called to testify.  (1HT at 213.)

3. The October IEP is identical to the May IEP with the small, minor additional language Goal 5, page XXCPS 7-020 of the October IEP regarding “grammatically correct sentences, etc.”  (3HT at 33; LEA Exhibit 7 and LEA Exhibit 1.)

4. The October IEP is identical (with a minor adjustment to Goal 5) as the May IEP, which was found to be reasonably calculated to provide FAPE by the Decision.

5. The October IEP is found to be reasonably calculated to provide FAPE.

6. By Decision, dated September 3, 2024 (LEA Exhibit 5), the May IEP was found to provide FAPE to the Child.

7. The Parent unilaterally enrolled the Child in the Private School in September, 2024.

8. With the exception of the unilateral placement at the Private Placement in September 2024, no material event occurred between the publication of the Decision on September 3, 2024, and the IEP meeting with its resulting October IEP on October 4, 2024: thirty-one days.

9. The Child was unilaterally placed by the Parents in the Private School for School Year 2024-2025.

10. Both the May IEP and the October IEP proposed the IEP Placement.

11. Both the May IEP (Decision) and the October IEP provide the Child FAPE.

12. The Decision (entered September 3, 2024) ordered placement at the IEP Placement “as soon as possible.” (XXCPS 5-027.)


13. The purpose of the IEP meeting, held on October 4, 2024, was legally and correctly focused on implementation of the Decision with its language in “Relief Granted” that the IEP “be modified to include these judicial mandates.”  (XXCPS 5-028.)

14. By Regulation and IDEA law, the LEA was not required to hold an IEP meeting upon receipt of the IEE, outside the regulatory deadlines requiring annual meetings, etc.

15. The IEE was delivered to the LEA in May, 2025.  (1HT at 65-66.)

16. The Decision was a product of five days of hearing which occurred in July 2024.

17. The LEA Sped Director attended the previous hearing which culminated in the Decision.

18. The LEA Sped Director attended the hearing in the instant matter as the LEA representative.

19. The Decision (including its findings of fact and relief granted) are unmodified by the effort of the instant matter.

20. No person from the Private Placement attended the October IEP Meeting.

21. The LEA Sped Director was present with sufficient information to allow the IEP October Meeting to be successful given the existence of the Decision and its requirement that the Child be placed at the Private Placement as soon as possible.

22. The LEA Sped Director was fully capable of answering all the questions from the IEP Team regarding the IEP Placement including areas of seclusion and restriction.
23. On the date of the October IEP Meeting, a position was open for the Child to enroll at the IEP Placement.  (1HT at 158.)

24. Parent Exhibit 12 (PE-12-001 to PE12-069) is a true in accurate copy of the IEP Placement’s 2024-2025 Family Handbook.

25. Parent Exhibit 15 is a true and accurate copy of the Letter, dated March 24, 2025, and received timely by the LEA.

26. The Parents’ Counsel and Advocate appeared at the October IEP Meeting as potential sources of IDEA information, law and/or procedures for the Parents.  (HT2 at & XXCPS Exhibit 7, XXCPS7-001).

27. Parent-Child Exhibit 1 is found to a true and accurate copy of the original.  

28. On June 11, 2025, the Parent/Child signed the “Enrollment Agreement and Terms,” with the Private Placement for School Year 2025-26.  (PE-1-017 to PE-1-021; 2HT at 173.)

29. On June 11, 2025, the Mother requested, by email, the LEA to schedule an IEP Meeting.  (2HT at 181; and PE-11-008).

30. The LEA did not respond to the request contained in PE-11-008 for fifty-one days, after Due Process was filed and in the existence of an appeal of the Decision to the federal court.

31. In regard to placement of the Child since the publication of the October IEP, the Mother has not communicated with the LEA regarding placement at the IEP Placement

32. There was no evidence from any source that the Parent, independent of the IDEA process, attempted to communicate with the IEE Placement regarding transition and other concerns as discussed at the October IEP Meeting–despite the mandates of the Decision.

33. The Mother testified that she wanted to discuss the issue of restraint and seclusion at the requested October IEP Meeting with the IEP Placement representative.  (2HT at 188-189 and PE-11-008.)

34. By this email, the Mother requested the LEA to schedule an IEP meeting to review the “IEE findings,” i.e., the IEE and a vision IEE.  (2HT at 181-182.)

35. The IEE findings,” i.e., the IEE and a vision IEE were “new information” after the October IEP Meeting and its recommendation for placement at the IEP Placement.  (2HT at 182.)

36. The LEA did not respond to the request contained in PE-11-008 for fifty-one days, after Due Process was filed.
37. In the meantime between receipt of the Mother’s email (PE-11-008) on June 11, 2025, and fifty-one days thereafter, the Parties were engaged another IDEA matter involving a sibling of the Child including a week-long hearing and the preparation thereof.

38. In the meantime between receipt of the Mother’s email (PE-11-008) on June 11, 2025, and fifty-one days thereafter, the Parties were engaged an appeal of the Decision to federal court.  (3HT at 24-26.)

39. A spot was available to the Child at the IEE Placement on the date of the October IEP Meeting.

40. The Child “is not a student who has been identified as requiring, or being at risk, or having a history of a need for restraint or seclusion.”  (2HT at 223 and 226.)

41. The October IEP does not provide for Extended School Year (ESY) services.  (HT at 3HT at 17 and LEA Exhibit 7, page 29 (XXCPS at 029).

42. The Parents (or their Counsel or Advocate) did not ask questions regarding seclusion and restraint at the IEP Placement during the October IEP Meeting.  (3HT at 36.)

43. The HOS is the top administrator for the Private Placement.

44. School-based occupational therapy was recommended by the Parent Expert.  (PE-4-062.)

45. The Child requires special-educational services unavailable at the Private School but provided by the IEE Placement--speech and language therapy and occupational therapy.  (3HT at 124-124; 2HT at 116-117; and October IEP.)

46. The Parents may pursue special educational services in the county where the Private Placement is located and not the county where the LEA is located.

47. At the Private Placement, the local county will need to review and approval special educational services unavailable at the Private Placement.

48. To avail the Child of non-available special educational services, the Parents would need to transport the Child from the Private Placement to the local county provider.

49. No evidence was introduced that such non-available special education services were sought from the local county or otherwise provided to the Child by the Private Placement (or otherwise) for School Years 2024-2025 and thereafter including schooled-based occupational therapy.

50. During the October IEP Meeting, the Parents made it “clear” that the Child would be attending the Private Placement, not the IEP Placement.
						
51. In bad faith, the Parents, directly and (in conspiracy with) the Parent Expert, withheld vital information regarding the Child’s negative behavior in the first month of attending the Private Placement during the October IEP Meeting, despite repeated inquires from the LEA Sped Director regarding transition–whitewash.

52. On the date of the October IEP Meeting, the Child was enrolled at the Private Placement for calendar days approximately twenty-two school days; i.e., an unreasonably short period of time for the Parent Expert to form a basis of opinion that the Child’s negative behavior was resolved given the evidence from other credible sources including his mental health diagnoses and descriptions of his academic behavior from credible evidence.

53. Despite this short time period, the Parent Expert (and not seeing the Child daily as, e.g., a teacher), concluded that the Child had “made progress” to where she did not feel compelled to provide any negative descriptions about the Child’s behavior or transition at (or even after) the October IEP Meeting.

54. There is no evidence that, after the October IEP Meeting, the Parent Expert, the HOS or the Mother contacted the LEA to reconvene an IEP because of the negative behaviors of the Child in the academic of the Private Placement in at least the first three months of his attendance.

55. There is no evidence that, after the October IEP Meeting, the Parent Expert, the HOS or the Mother contacted the LEA to provide the LEA with the negative behaviors of the Child in the academic of the Private Placement.

56. The LEA violated 8VAC20-81-150A2 by not arranging for a representative of the IEE Placement to attend the October IEP Meeting; however, this technical violation did not rob the Child of FAPE or was otherwise material on the basis of the factual findings and relief granted in the Decision as well as the attendance of the LEA Sped Director and, quite frankly, the lack of questions (on seclusion restrictions or otherwise) regarding the   Private Placement during this Meeting.

57. A “transition plan” would have been developed in corroboration with the IEE Placement, but such action was not taken specifically because the Parent’s unilateral action to place the Child in the Private Placement. 

58. An IEP was in place for School Year 2024-2025 with a deadline for the Child’s annual IEP meeting of October 11, 2024.

59. The Child experienced negative behaviors in at least the first three months of his attendance at the Private Placement including panic attacks, attendance avoidance, physical altercations, screaming, kicking car doors and other matters which evidence that, indeed, the Child was displaying real IDEA problems with transitioning to the Private Placement.

60. Although testimony Mother referenced that the Child was medicated (beta blockers and Atenolol), no credible evidence was provided (expert or otherwise) that this medication reduced the Child’s negative behaviors in an academic environment–the Private Placement.  

61. With the exception of references to the Private Placement, all of the IEE, generated months after the October IEP Meeting, and the IEE Expert’s testimony were covered, or could have been covered, by the issues decided at the prior hearing (July, 2024) and resulting Decision, entered September 3, 2024.

62. References to the Private Placement in the IEE are for facts, test, etc., which occurred after the October IEP Meeting; e.g. PE-4-048, last paragraph starting with the words “After five months at the [Private Placement] ....”

63. The cost for the Private Placement for School Year 2025-2026 is covered by the “Enrollment Agreement and Terms,” evidently $XX,XX0.00  (PE-1-017 to PE-1-021; 2HT at 173.)

64. No evidence was introduced as to the cost of transportation for School Year 2025-2026.

65. The overwhelming, undisputed, evidence is that the Parents never intended to place the Child anywhere other than the Private Placement at all times relevant hereto.

66. The undisputed evidence was that the Child was enrolled, and would be continued to be enrolled, at the Private Placement on the date of the October IEP Meeting. 

67. The overwhelming evidence was that the October IEP provided FAPE per Rowley and Endrews; i.e., is reasonably calculated to provide the Child material benefits given the circumstances; i.e., not perfect but legally sufficient.

68. The argument that the failure of a representative to appear at the October IEP Meeting appeared to be a “red herring” to undermine the overall LEA effort to effectuate IDEA given the prior five day hearing which resulted in the Decision.

69. The IEE Placement is fully capable of reviewing the findings and recommendations of the IEE Expert and take such action as to effectuate FAPE including seclusion and restraint.

70. The Decision awarded 150 compensatory service hours which, at this time, has not been effectuated by the Parent/Child for reasons unexplained.

71. The LEA was required to implement the mandates of the Decision at an IEP meeting which, by happenstance, was the Child’s annual review.



ANALYSIS:
Legal Analysis
	Major areas of the law are undisputed.  The Parent/Child has the burden of proof as the initiating party.  Schaffer, ex rel. Schaffer v. Weast, 126 S.Ct. 528 (2005).  The standard of proof is a preponderance of the evidence.  County Schl. Bd. of Henrico County v. Z.P., 399 F.3d 298, 304 (4th Cir. 2005).
	For the reasons stated herein, the LEA is the prevailing Party.      
	In Arlington County School Board v. Smith, 230 F.Supp.2d 704, 715 (E.D. Va. 2002), the Court reversed the decision of the Hearing Officer on the basis that he made factual findings that were not supported by expert testimony:

In summary, the preponderance of the record evidence points persuasively to the conclusion that APS's proposed placement of Jane in the Interlude program would provide her with a FAPE because it was “reasonably calculated to enable [her] to receive educational benefit.” See Rowley, 458 U.S. at 206-07, 102 S. Ct. 3034. The hearing officer's contrary conclusion that Jane would not benefit from the Interlude program finds no support in the record, as no expert testified to this effect, and Jane had not yet fully experienced the program. It is apparent that the hearing officer succumbed to the temptation, which exists for judges and hearing officers alike in IDEA cases, to make his own independent judgment as to the best placement for Jane, instead of relying on the record evidence presented in the hearing. This temptation stems from the fact that judges and hearing officers are typically parents who are in the habit of making such judgments. Yet, the Supreme Court and Fourth Circuit have admonished hearing officers and reviewing courts alike when they substitute personal opinions or judgments as to proper educational policy, and best placements for the disabled student, in the place of the local educators' expert judgments. See Rowley, 458 U.S. at 206, 102 S. Ct. 3034; Hartmann v. Loundon County Bd. Of Educ., 118 F.3d 996, 1000-1001.  These courts have also reminded hearing officers and reviewing courts that school districts are not required to provide a disabled child with the best possible education. See Rowley, 458 U.S. at 192, 102 S. Ct. 3034. The result reached here is properly deferential to Jane's educators' unanimous determination that the Interlude placement was appropriate. See also Hartmann, 118 F.3d at 1001 (holding that “local educators deserve latitude in determining the [IEP] most appropriate for a disabled child”) [Emphasis added.]

See also Doyle v. Arlington County School Board, 806 F. Supp. 1253 ( E.D. Va. 1992).  A review of Smith and Doyle are important to emphasize the restrictions, constraints or limitations placed on hearing officers when deciding IDEA cases in Virginia.  Although a child is involved, current law prevents an hearing officer’s reviewing evidence as a Virginia juvenile district court judge must review in a custody matter with the “best interests of the child” standard as described in §20-124.1 of the Virginia Code.  Instead, hearing officers must respect the limitations that evidence, especially expert testimony, determine the outcome in IDEA cases as well as respect the Federal directive that IEPs are reviewed with the standard established by Rowley and its progeny.  The difference between the standard established by the “best interests of the child” and the standard established by  Rowley (and its progeny) can never be reconciled.  Quite frankly, this difference causes a great deal of litigation, cost and heartache. 

	In E. L. v. Chapel Hill-Carrboro Bd. of Educ., 773 F.3d 509, 517 (4th Cir. 2014), the Court confirmed that it afforded "great deference to the judgment of education professionals in implementing the IDEA.”
	As confirmed recently in Loudoun Cnty. Sch. Bd. v. Bunkua, CIVIL 1:23cv320 (DJN) (E.D. Va. May. 20, 2024), the Federal Court found:
The IDEA requires schools to place disabled students in the “least restrictive environment appropriate for the child's education.” R.F. ex rel. E.F., 919 F.3d at 247. A child's LRE must allow her to be “educated with children who are not disabled” to “the maximum extent appropriate.” 20 U.S.C. § 1412(a)(5)(A). This language “‘indicates a strong congressional preference for mainstreaming' students in the general education classroom,” yet recognizes that “mainstreaming is not appropriate for every child with a disability.” R.F. ex rel. E.F., 919 F.3d at 246 (cleaned up) (quoting DeVries ex rel. DeBlaay v. Fairfax Cnty. Sch. Bd., 882 F.2d 876, 878 (4th Cir. 1989)). In other words, the statute sets a presumptive default for integrating disabled students into general education, which may be overcome “when the nature or severity of the disability . . . is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.” 20 U.S.C. § 1412(a)(5)(A). This latter standard is met where “(1) the disabled child would not receive an educational benefit from mainstreaming into a regular class; (2) any marginal benefit from mainstreaming would be significantly  outweighed by benefits which could feasibly be obtained only in a separate instructional setting; or, (3) the disabled child is a disruptive force in a regular classroom setting.2[footnoteRef:23]3” Hartmann ex rel. Hartmann v. Loudoun Cnty. Bd. of Educ., 118 F.3d 996, 1001 (4th Cir. 1997).   [23: 23See Paragraph 80 under the portion of the Decision entitled Finding of Facts, i.e, the Child was a disruptive force as referenced in this case.] 


[Emphasis added.]


	In R.F. v. Cecil County Pub. Sch., 919 F.3d 237 (4th Cir. 2019), cert. denied 140 S. Ct. 157 (Oct. 7, 2019), the Court found that "...and all must answer each of the following in the affirmative to find that a procedural violation of the parental rights provisions of the IDEA constitutes a violation of the IDEA:  (1) whether the plaintiffs ‘alleged a procedural violation, (2) whether that violation significantly impeded the parents' opportunity to participate in the decision-making process regarding the provision of a FAPE to the parents' child, and (3) whether the child did not receive a FAPE as a result."  In addition, Virginia Regulation 8VAC20-81-150B3 describes the analysis regarding private placement.  In summary, (1) did the IEP provide FAPE and, if not, (2) does the specific private placement provide FAPE with consideration to the least restrictive environment.
	See also, as confirmed by review,2[footnoteRef:24]4 [24: 24This “incorporation by reference” is not a lazy effort by this Tribunal.  Each and every LEA case (and cases provided by the Parent/Child)  were reviewed and the descriptions of each and every case was verified.  In IDEA matters, deadlines are extreme.  Quality LEA counsel adhered to ethical requirements as evidenced by this document, a cornerstone to any litigation.  This reference is a product of such herculean deadlines.  The thoroughness of LEA Counsel’s effort is appreciated and consistent with legal ethics.  Observation in the instant matter and overall by any participant (by counsel, advocate or pro se): any reference to a case must be “shephardized,” and more importantly counsel descriptions  must be accurate (for or against such person’s position, i.e., future credibility.)   Board of Education v. Brett Y., 1998 U.S. App. LEXIS 13702 (4th Cir. June 26, 1998) (no IDEA violation where student had not yet been accepted to proposed private school program); D.F. v. Smith, 2019 U.S. Dist. LEXIS 53805 (D. Md. March 29, 2019) (student's performance at private school after rejecting IEP not relevant to propriety of rejected IEP); Fairfax County School Board v. A.G., 2022 U.S. Dist. LEXIS 159291 (E.D. Va. Sept. 2, 2022) (no requirement for IEP team to convene new IEP meeting following completion of IEE, where existing IEP had been proposed less than a year earlier; reversible error for hearing officer to use post-IEP IEE to find denial of FAPE where IEPs were appropriate based upon information at the time); M.M. v. Foose, 165 F. Supp. 3d 365 (D. Md. 2015) (student's performance at private school after rejecting IEP not relevant to propriety of rejected IEP); MM v. School District of Greenville County, 303 F.3d 523 (4th Cir. 2002) (no substantive violation of IDEA where there was no evidence that parents would have accepted any FAPE offered by LEA that did not include reimbursement for their preferred program); Sauer v. Johnson, 36 IDELR 266 (E.D. Va. 2002) (IEP not integrated contract; courts look to entirety of IEP process, including school division communication immediately following IEP, to determine whether educational plan offered was appropriate, and reversing hearing officer who did not consider that information); Schaffer v. Weast, 554 F.3d 470 (4th Cir. 2009) (reasonableness of IEP assessed as of time of its creation, post-IEP evidence not to be used to "Monday-morning quarterback" school system); T. v. Lewiston School Committee, 2000 U.S. Dist. LEXIS 10674 (D. Me. July 27, 2000) (no IDEA violation where proposed placement was at capacity, regulations do not require placement to be immediately available for it to be recommended); Z.C. v. N.Y. City Department of Education, 222 F. Supp. 3d 326 (S.D.N.Y. 2016) (prospective challenges to placement must be based on facts known to parent prior to rejection of placement); Capuano v. Fairfax Cnty. Pub. Bd., 2013 U.S. Dist. LEXIS 155750, at *12 (E.D.Va. Oct. 29, 2013) (res judicata and collateral estoppel apply in IDEA cases, collateral estoppel bars relitigating factual or legal issue previously decided when there is no material change in circumstance, even if the issues are raised in separate school years); Loof v. Upland Unified Sch. Dist., 2021 U.S. Dist. LEXIS 210383, at *11 (C.D. Cal. Sept. 10, 2021) (administrative decision is considered final for preclusion purposes even if it is subject to an appeal); Carlsbad Unified School District, 105 LRP 15043 (SEA Cal. 2005) (request for prospective placement denied where it has not yet been subject to discussion at IEP meeting); Department of Education, State of Hawaii, 102 LRP 24040 (SEA Hawaii 2002) ("the 2002-[2]003 year has not yet commenced, giving Respondent the opportunity to review and revise the IEP, if they deem it necessary, and to make an offer of program/placement. Therefore, this issue for the 2002-2003 school year is not ripe for decision."); Special Sch. Dist. of St. Louis Cnty., 119 LRP 796 (SEA MO 12/13/18) (dismissing due process claim because it was not ripe, given that a meeting was scheduled to finalize an individualized education program); Z.H. v. New York City Dep't of Ed., 107 F.Supp.3d 369, 374-76 (S.D.N.Y. May 28, 2015) (affirming SRO who concluded that Department could not be ordered to place a student in an unapproved private school, "[t]he fact that a school district may consider placement in a private school does not mean that it may place the student at any private school, including one that does not meet the Commissioner's approval standards"); R.A. v. West Contra Costa Unified Sch. Dist., 2015 U.S. Dist. LEXIS 109122, at *58-59 (N.D. Cal. 2015) (regulation allows for participation in other ways other than personal participation, so no procedural violation denying FAPE where parents met with school personnel and visited school); Jefferey W. v. Schertz-Cibolo-Universal City Indep. Sch. Dist., 2024 U.S. Dist. LEXIS 14035, at *128-130 (W.D. Tex. Jan. 26, 2024) (lack of representative at meeting did not preclude conclusion that procedural requirements were substantially satisfied, and did not impede FAPE); C.C. v. Fairfax County Bd. of Educ., 879 F.Supp.2d 512, 522-525, 2012 U.S. Dist. LEXIS 100773 (E.D. Va. 2012) (parents' decision was predetermined where they had committed to private placement prior to IEP meeting); and, Schaffer v. Weast, 546 U.S. 49, 62 (2005) (parents challenging IEP have the burden of proof in administrative hearing.  
] 

 cases (and descriptions) provided by the LEA Counsel as stated in “[LEA] Index to Authorities” and incorporated herein by reference as if set forth in full.
ISSUES ADDRESSED2[footnoteRef:25]5 [25: 25The entire  Decision must be read in whole including the  above “Legal Analysis” which is incorporated herein as to each issue raised.] 

I.	Whether the October IEP provides FAPE (including IDEA's  mandate regarding the least-restrictive environment) and, if not, what is the  remedy including, but not to, the location of the private school?


	The Parent/Child did not prevail on this issue.  The overwhelming evidence was that the October IEP provided FAPE per Rowley and Endrews; i.e., reasonably calculated to provide the Child material benefits given the circumstances, i.e., not perfect but adequate.  The LEA Experts testified exactly on this issue and were found credible.  While the Parent/Child argues issues regarding the need for a “transitional plan” to the IEP Placement in the October IEP, the credible evidence was that the IEP Placement would develop such methods timely by, e.g., a IEP within thirty day of enrollment.  Similarly, the LEA committed to addressing such issues timely with this placement.  Third, the overwhelming, undisputed evidence is that the Parents never intended to place the Child anywhere other than the Private Placement.  Fourth, the May IEP (found to provide FAPE per the Decision) is identical to the October IEP.  On approximately, thirty days occurred between the entry date of the Decision and the October IEP Meeting, no evidence from any source was introduced that an IDEA event occurred to undermine the mandates of the Decision.  The Decision found the May IEP to provide FAPE and that placement of the Child at the IEE Placement was imperative.  Further, the Decision found that placement at the Private Placement would cause the Child actual harm, a circumstance that transpired as indicated by the evidence in the instant matter.2[footnoteRef:26]6  The rationale for this direction to the IEE Placement was that it was a therapeutic school, licensed to provide  special education with successful experience with students with similar needs as the Child particularly with transitional issues and school avoidance.  These two issues were the focus of the prior five-day hearing and the resulting Decision.   In contrast, the Private Placement was not a therapeutic, licensed, special education school, but a general education entity (similar to the Local LEA School or any public school except unlicensed by the Commonwealth with uncertified teachers and without a specific focus on special education.2[footnoteRef:27]7  (See the Decision for details.)  Less than thirty days after the entry of the Decision, the Parents attempted to re-litigate/re-address the issues addressed by the Decision in an attempt to ignore the mandates of the Decision:  place the Child in the IEE Placement as soon as possible.  All involved in the October IEP Meeting knew or should have known, that the mandates of the Decision must be implemented as soon as possible.   [26: 26See Paragraphs 35, 36, 37 & 38 of the portion of the Decision entitled “Findings of Fact” and the credible evidence regard the at least three months of negative behavior as found by Paragraph 38 under Findings of Fact in the instant matter.]  [27: 27After the Decision, the Private Placement hired the PPSE Director (with special education credentials) afterward which, by implication, supports the conclusion that on the date of the Decision, the Private Placement, unlicensed, required actions to address the Decision’s conclusions–no special education focus.  Such action by the Private Placement suggests that special education was a unanticipated focus to ensure the future.] 

II.	After September 3, 2024 (date of the Decision) did the LEA commit IDEA procedural violations and if, so did such violation deny FAPE to the Child?	

	The Parent/Child did not prevail on this issue. Technically, the LEA committed a violation of 8VAC20-81-150A2 in the October IEP Meeting.2[footnoteRef:28]8  Regulations state: Private school placement which states: [28: 28Any such violation before September 3, 2024, was the subject of the five-days of hearing and resulting Decision.] 

Before a local school division places a child with a disability in a private school or facility that is licensed or has a certificate to operate, the local school division shall initiate and conduct a meeting in accordance with 8VAC20-81-110 to develop an IEP for the child. The local school division shall ensure that a representative of a private school or facility attends the meeting. If the representative cannot attend, the agency shall use other methods to ensure participation by a private school or facility, including individual or conference telephone calls. (34 CFR 300.325(a))

The LEA technically violated 8VAC20-81-150A2 at the October IEP Meeting by not arranging for a representative of the IEE Placement representative.  However, this technical violation did not rob the Child of FAPE or was otherwise material on the basis of the factual findings and relief granted in the Decision as well as the attendance of the LEA Sped Director and, quite frankly, the lack of  questions, (e.g., on seclusion, restrictions or otherwise)2[footnoteRef:29]9 regarding the Private Placement during this Meeting.3[footnoteRef:30]0  Moreover, the Child is not subject to any IDEA protocol which requires seclusion.3[footnoteRef:31]1  The LEA Sped Director was fully capable of answering all the questions from the IEP Team regarding the IEP Placement including areas of seclusion and restriction.   In addition, the undisputed evidence was that the Child was enrolled, and would be continued to be enrolled, at the Private Placement on the date of the October IEP Meeting.  [29: 29The argument that the failure of a representative to appear at the October IEP Meeting appear to a “red herring” to undermine the overall LEA effort to effectuate IDEA in the instant matter.]  [30: 30By recollection, the evidence in the prior Hearing and resulting Decision was that the Parents actually visited the IEE Placement.]  [31: 31The IEE Placement is fully capable of reviewing the findings and recommendations of the IEE Expert and take such action as to effectuate FAPE including seclusion and restraint.] 

III.	Whether the instant matter is "ripe" as described in the LEA's 2E of its Motion to  Dismiss and Answer, which provides:


e.	Claims as to Future Services are Unripe since PWCS has Not had the Opportunity to Address them in an IEP meeting Insofar as Parent complains about  services to be provided to [the Child] going forward past the October IEP Meeting, those complaints are unripe, as PWCS has not had an opportunity to consider and act upon them in an IEP meeting.  See San Jose Unified School District, 102 LRP 2937 (SEA Cal. 2000); Carlsbad Unified School District, 105 LRP 15043 (SEA Cal. 2005) (request for prospective placement denied where it has not yet been subject to discussion at IEP meeting); Department of  Education, State of Hawaii, 102 LRP 24040 (SEA Hawaii 2002) ("the 2002-2003 year has not yet commenced, giving Respondent the opportunity to  review and revise the IEP, if they deem it necessary, and to make an offer of program/placement. Therefore, this issue for the 2002-2003 school year is not  ripe for decision."); Special Sch. Dist. of St. Louis Cnty., 119 LRP 796 (SEA MO 12/13/18) (dismissing a due process claim because it was not ripe, given  that a meeting was scheduled to finalize an individualized education program).


	The LEA prevailed on this issue. The LEA’s position is correct for reasons stated herein after all evidence was considered.  The evidence reveals that the Parent/Child was simply attempting to re-litigate the matters decided by the Decision or introduce evidence  post October-IEP Meeting which cannot be considered.  As previously stated, no IDEA event occurred in the thirty days from the entry of the Decision and the October IEP Meeting.  Matters after the October IEP Meeting are meaningless to the focus in this instant matter.  Bottom line: the filing of the Due Process Request as premature given the existence of the Decision.  Further, utilization of a happenstance annual IEP to ignore the mandates of the Decision are rejected.  The LEA had no choice but to implement the mandates of the Decision and, as directed, effectuate such via IEP.

IV.	Whether the LEA denied the Child FAPE for the 2024-2025 school year in the implementation of the last agreed-upon IDEA as modified by the Decision and, if so, what is the remedy?

	The Parent/Child did not prevail on this issue. The undisputed evidence was that the Child was unilaterally enrolled in the Private Placement for School Year 2024-2025.  No credible evidence was introduced that the LEA failed to implement any IEP.  For School Year   2024-2025, an IEP was in placed.  Despite such, the Parents unilaterally enrolled the Child in the Private Placement.  Bottom line: no LEA can be reviewed for IEP effectuation when the Child is not enrolled in a public school.  
V.	Whether to award prospective transportation either provided by the LEA, parent, or an outside provider for 2025-2026?

	The Parent/Child did not prevail on this issue. No evidence was introduced on this issue.
VI.	Whether to award compensatory services in the amount of 200 hours?
	The Parent/Child did not prevail on this issue. The Decision awarded 150 compensatory service hours which, at this time, has not been effectuated by the Parent/Child for reason unclear.  With that stated, no evidence was introduced regarding the request for “200 hours.”
VII.	Whether the Due Process claims are barred, in whole or in part, by res judicata  and collateral estoppel?

	The LEA prevailed on this issue.  Evidence was required to establish that no IDEA event occurred between the date of the Decision and thirty days later the October IEP Meeting.  No such IDEA event occurred.  As a result, the claims as listed in the Due Process were presented or could have been presented at a prior hearing and its resulting Decision.  All such claims are barred by res judicata and collateral estoppel.  The May IEP was adjudicated but the October IEP required adjudication.  The October IEP provided FAPE as written on its date, October 22, 2024, for factual reasons stated herein.  Although the LEA did not have a representative from the IEE Placement at the October Meeting, such was not a denial of FAPE for factual reasons stated herein.   Bottom line: the LEA was required to implement the mandates of the Decision at an IEP meeting which, by happenstance, was the Child’s annual review.
RELIEF GRANTED:
1.	No relief is granted as requested by the Due Process Request.
2.	The relief granted under the Decision is incorporated herein by reference.
3.	The IEP will be modified to include these judicial directives.
4.	The LEA is deemed the prevailing Party. 
CONCLUSION

	The Parent/Child failed to carry the burden by a preponderance of the evidence on the issues presented.  To the extent issues raised require the LEA to have the burden of proof, such was satisfied.  The mandates of the Decision must be implemented as soon as possible.  The Child, at his age, is running out of time.  The negative experiences suffered and endured by the Child at the Private Placement are exactly the turmoil which should have addressed by the IEE Placement in September, 2024–the Decision.3[footnoteRef:32]2  Future success (SOL/College goals) cannot be the immediate focus.  The evidence from both matters mandates that the Child requires basic tools (academic, social and otherwise) immediately to function successful in the future--tools routinely taught at the IEE Placement and not the unlicensed, ad hoc, Private Placement.3[footnoteRef:33]3 [32: 32Observation: such turmoil will present itself when the Child reaches puberty.  ]  [33: 33Again, the Child’s psychologist was not called for reason unexplained.] 

APPEAL, IMPLEMENTATION AND PREVAILING PARTY NOTIFICATIONS

	1.	Appeal.  Pursuant to 8 VAC 21-81-T and §22.214 D of the Virginia Code, this decision is final and binding unless either party appeals in a federal district court within 90 days of the date of this decision, or in a state court within 180 days of the date of this decision.
	2.	Implementation.  The LEA shall develop and submit an implementation plan within 45 calendar days of the rendering of a decision.
	3.	Prevailing Party.  The LEA is deemed the prevailing party.
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