VIRGINIA:

SPECIAL EDUCATION DUE PROCESS HEARING 26.030

XXXXXXXXXXXXXXXXXXXXXX, et al.							Petitioners

v.

XXXXXXXXXXXXXXXXXXXXXXX PUBLIC SCHOOLS				Respondent		


DECISION OF THE HEARING OFFICER



I.  Introduction

	The Parents requested an administrative due process hearing under the Individuals with Disabilities Education Improvement Act of 2004 (as amended, the “IDEA”), as specified in the request for due process hearing dated October 8, 2025 (the “Request”), which is incorporated herein by this reference.  The Request was received by the LEA and the SEA on October 8, 2025, and was appropriately assigned as an expedited case. 

	An administrative due process hearing was held on November 10 and 12, 2025.  The hearing officer has copies of the transcripts of the hearing and renders his decision based on the sworn testimony of the various witnesses, the numerous exhibits admitted into evidence and the argument of counsel.

	The parties agreed that the issues are:

(1) Whether the Student’s behavior on March 27, 2025, was a manifestation of his disabilities. 
(2) Whether the LEA failed to meet the procedural requirements of IDEA by failing to review all relevant information in conducting the MDR and by failing to conduct an appropriate FBA and implement a BIP.
(3) With the LEA denied the student a free, appropriate education (“FAPE”) by reassigning him to a non-traditional educational school for the 2025-26 school year and by preventing him from being educated in the least restrictive environment (“LRE”).

All participants agreed to written communication by email alone.

The Regulations Governing Special Education Programs for Children with Disabilities in Virginia (as amended, the “Virginia Regulations”) require that within five (5) business days after his appointment, the hearing officer secure a time, date and location for the hearing and notify the parties to the hearing and the state education agency (the "SEA").  8 VAC § 20-81-210(O)(1).
An expedited hearing must occur within 20 school days of the date the hearing is requested and must result in a written determination within 10 school days after the hearing. 8 VAC § 20-81-210(P)(13)(a). 20 U.S.C. § 1415(k)(4)(B). 34 C.F.R. § 300.532(c)(2).

Whether a day is considered a school day for the purposes of calculating the expedited due process hearing timeline is determined according to the definition in 34 C.F.R. § 300.11(c). School day means any day, including a partial day that children attend school for instructional purposes. School day has the same meaning for all children in school, including children with and without disabilities.

Accordingly, any day that children with disabilities are not in school is not counted as a school day and is not considered in calculating the expedited due process hearing timelines. Letter to Fletcher, 72 IDELR 275 (OSEP 2018).  

Additionally, a day on which a district only provides ESY to children with disabilities and does not operate summer school programs for all children cannot be counted as a school day. 71 Fed. Reg. 46,552 (2006).

Concerning the LEA school days, the hearing officer attached to the Initial Prehearing Report the official 2025-2026 School Calendar confirmed by the LEA.

Accordingly, the expedited hearing had to be held by November 12, 2025.

The expedited hearing was scheduled for and held November 10 and 12, 2025. The hearing officer’s decision is due within 10 school days after the hearing, namely by midnight on December 1, 2025.

An expedited hearing has a 15-calendar day resolution period from the date of the filing of the Request for the hearing, unless the parties, in writing, mutually waive the resolution period. Accordingly, the resolution period ran until October 23, 2025. The resolution meeting was to occur within 7 days of receiving the due process hearing request (34 CFR § 300.532(c)(3)), namely by October 15, 2025. The parties elected to participate in mediation rather than a resolution meeting. The mediation was unsuccessful.

The parties submitted their briefs to the Hearing Officer by midnight on November 24, 2025.  Tr. at 631-2.

It is well established that the party filing a due process complaint has the burden of persuasion in a due process hearing. Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005). As such, in this matter, the burden is on the Parents to demonstrate by a preponderance of the evidence that (1) Xxxxxxxx’s behavior was a manifestation of his disabilities; (2) that XXCS failed to meet the procedural requirements of the Individuals with Disabilities Education Act (“IDEA”) when conducting the MDR and failing to conduct an appropriate functional behavior assessment and implement a behavior intervention plan (“BIP”); and (3) Xxxxxxxx was deprived of FAPE as a result of the MDR, because the MDR is what led to his eventual placement at a public separate school, as consented to by the Parents on August 13, 2025. For the reasons provided below, the Parents failed to meet their burden of proof.



II.  Findings of Fact
	
1. The student is currently in xxxxx grade and is enrolled at XXXXxxxx X School for the 2025-2026 academic year due to the school system removing him from the regular setting for
disciplinary reasons.

2. The student has the following diagnoses and disabilities: sensory processing disorder, auditory processing disorder, bipolar disorder with anxiety and obsessive-compulsive disorder (OCD), and XXXXxxxxx syndrome.

3.	The student is eligible for special education services and is a student with an Individualized Education Program (IEP) for the following disability categories: Specific Learning Disability (SLD), his primary disability category, Other Health Impairment (OHI), his secondary disability category, and Emotional Disability (ED), his tertiary category which was just added in 2024.

4. 	The student was a student at XXXXxxxxxxxxxxx School (XXXS) in the 2024-2025 academic year.

5.	On March 27, 2025, the student was involved in a violent altercation with another student (“Student B”). While at lunch in the cafeteria, Student B and the student exchanged verbal comments. 

6.	During the following class period, some 25 minutes later, the student encountered Student B in the bathroom, whom he physically assaulted. Tr. 99-100. Student B is shown on video (SB 41) flying out of the bathroom after he had been “shoved” by the student with extreme force. Student B, visibly shaken, collapses in a heap on the floor outside the bathroom, before picking himself up briefly, moving a short distance, and collapsing again.

7.	On April 4, 2025, Parents were notified via telephone that the student would receive a ten-day suspension with a referral to the Student Management and Alternative Programs Department (“SMAPD”).

8.	On April 7, 2025, XXXS conducted an MDR and determined the conduct was not a manifestation of the student’s disabilities.

9.	Parents informally appealed through Ms. XXXxxx, the Director of  Special Education Procedural Support and Compliance at the LEA Central Office, due to their contention that there was no individual in attendance who was familiar enough with, or could adequately speak, to the student’s disabilities. Additionally, the school participants apparently missed the student’s bipolar disorder diagnosis.

	10. 	Ultimately, XXXS Principal XXXxxxx xxxxxxxxxx agreed to conduct a second MDR to remediate any errors.

		11. 	On April 8, 2025, Parents received a formal letter in the mail stating that the student would receive a five-day suspension.

		12.	On April 9, 2025, Parents received another formal letter in the mail stating the student would receive a ten-day suspension with a referral to SMAPD.

	13.	On April 10, 2025, XXCS conducted a SMAPD due process hearing.

	14.	On April 21, 2025, after due notice, XXXS conducted the second MDR.

	15.	Numerous persons, including the parent and her two invitees, student’s mental health nurse practitioner, Ms. XXXxxx, and intensive in-home therapist, Ms. XXXxxxx, attended this MDR.

	16.	The IEP team conducted the analysis mandated by 8 VAC 20-81-160 (D) and reasonably determined that the behavior of the student was not caused by the student’s disability, and that relevant disciplinary procedures applicable to students without disabilities could be applied.  

	17.	Ms. XXXxxxxxxx, Supervisor in the Special Education Department, qualified as an expert in special education administration, and credibly and convincingly testified that the meeting she attended on April 21, 2025, was conducted in accordance with the Virginia Regulations and guidelines. 

	18.	This assertion was corroborated by the credible and consistent testimony of Mr.XXXxxxxxx , Ms. XXX, school psychologist, and Ms. XXXxxxxxxxx. Assertions by the Parents and her experts about Mr. XXXxxxxxx intimidating school personnel into agreeing that the student’s behavior was not a manifestation of his disability were shown in the hearing to be baseless.

	19.	Notably, each above XXCS witness was consistently able to clearly and coherently articulate why, as participants on the IEP team, they did not believe the student’s behavior was a manifestation of his disability. 

	20.	Mr. XXXxxxxxx, Ms. XXX, Ms. XXXxxxxxxxx and Mrs. XXXxxxxxxx all stated that the student’s behavior on March 27, 2025, was not behavior they typically saw in the school setting. Mr. XXXxxxxxx, Ms. XXX, and Ms. XXXxxxxxxxx all stated that the student’s disabilities typically result in verbal aggression, not physical aggression. Tr. 482, 525, 537, 541. 

		21.	During this MDR, Parents were given the opportunity to participate and explained the effects and possible behaviors of children with XXXXxxxxx’s, bipolar disorder, and auditory processing disorder, all disabilities named in the student’s IEP. Parents’ Brief at ¶ 24.

		22.	Parents also brought the student’s mental health nurse practitioner, Ms. XXXxxx, and intensive in-home therapist, Ms. XXXxxxx, to the MDR to discuss the student’s diagnoses and disabilities.

		23.	While Ms. XXXxxx, through no fault of the LEA, did not have the opportunity to provide input because she had to leave after 30 minutes, Ms. XXXxxxx was able to present during the MDR.

		24.	XXCS considered the input from the in-home counselor. Per the PWN from the April 21, 2025, MDR (XXCS Exhibit 29, at 4), “During the MDR meeting, the parents and their invitee (intensive in-home counselor) expressed disagreement with the committee's conclusion. The parents shared several quotes from studies or articles they felt supported their position. The school-based committee members considered and discussed what was shared by the parents.”

		25.	XXCS did not fail to review all relevant information when conducting the MDR. XXCS reviewed all relevant information in the student’s file, including the student's IEP, any teacher observations and any relevant information provided by the parents.

		26.	On April 23, 2025, Parents received the decision from the SMAPD hearing officer. The hearing officer determined that the student violated the XXCS “Code of Behavior”, suspended him from XXXS through April 23, 2025, and reassigned him to a “nontraditional educational setting not located on the property of any traditional Xxxxxxxxxxxxxxxxxxxxxxx public school.”

		27.	Parents appealed this decision on April 28, 2025.

		28.	On May 5, 2025, the SMAPD hearing officer confirmed her decision from April 23, 2025. Parents submitted a rebuttal to the hearing officer appeal decision and requested the school board review the decision for the next level of appeal.

	29.	On May 7, 2025, the student’s IEP team met to decide which nontraditional educational setting would be appropriate for the student. The team decided to place the student in home-based instruction for the brief remainder of the 2024-2025 academic year. The student began his home-based instruction on April 28, 2025, with Ms. XXXxxx.

	30.	On May 22, 2025, Parents received the decision from the Xxxxxxxxxxxxxxxxxxxxxxx School Board Disciplinary Committee regarding the appeal of the student’s long-term suspension and reassignment. The Committee confirmed the sanctions and provided that the student’s educational assignment could be to a nontraditional setting or traditional school, to be determined based on a review of his progress in July 2025.

	31.	In May 2025, XXCS conducted an FBA for the student after XXCS received parental consent in May of 2025. XXCS Exhibit 32 proves that XXCS received consent from Mrs. XXXxxxxxx to conduct an FBA on May 7, 2025. Parents’ Exhibit Y further proves that the FBA was conducted as the document, which was admitted into the record without objection, is the FBA for the student dated June 16, 2025. As such, there is no validity to the allegation that an FBA was not done.

	32.	While on June 16, 2025, the XXXS team completed an FBA for the student, the team also determined the student would not require a BIP. The determination stated that in the home-based setting, the student did not need a BIP as the student did not have any peer interactions in his home-based setting.

	33.	When the parents gave consent for the FBA, the parents already knew that the Student Hearings Department had restricted the locations where the student’s IEP team could determine he could attend school, and receive special education services, in the letter dated April 23, 2025. Parents Exhibit DD 240. 

	34.	Additionally, on May 7, 2025, the same day the parents consented to the FBA, the IEP team met and discussed having the student remain on home-based instruction through the end of the 2024-2025 school year. XXCS Exhibit 34, at 32-33. 

	35.	The Prior Written Notice (“PWN”) for the May 7, 2025, IEP states in pertinent part:

The team considered the placement option of a Public Separate School [XXXx  xxxxx] for Xxxxxxxx but rejected this option as Xxxxxxxx is currently experiencing success with homebased instruction. The team determined that changing Xxxxxxxx's placement by transitioning him to another school at this time during the school year [quarter 4; mid-May 2025] would be detrimental to the continuation of his progress as well as to his mental health. The team agreed that continuing homebased services through the end of the 2024/2025 school year (June 12, 2025) would be the most appropriate plan to support Xxxxxxxx.

XXCS Exhibit 34, at 36.

	36.	Further, the PWN for the FBA consent states as follows under the section titled “Description of any other choices that the team considered and the reasons why those choices were rejected”:

The parents and XXCS agreed, on April 27, 2025, to develop this referral for an FBA without a meeting and the documents would be provided to the parents for review and input. Xxxxxxxx is currently receiving home-based educational services and consideration was given to initiating the FBA when this instruction has concluded. This option was rejected, as information related to the above behaviors can be gathered through an FBA in this setting and a delay would not be appropriate.

	37.	It is disingenuous to challenge the results from the FBA when the Parents knew there may be limitations in gathering data in the home setting. Further by law, the Parents are collaterally estopped from challenging the FBA being offered in the home when they agreed to it. C.D. v. Arlington Cnty. Sch. Bd., 125 LRP 3555 (E.D. Va. 01/30/25); No. 1:23-CV-1627 (LMB/JFA), 2025 WL 350222, at *7 (E.D. Va. Jan. 30, 2025).

	38.	Additionally, XXCS had information that behaviors were happening in the home. (Tr. at 91, 232). There was testimony from Mrs. XXXxxxxxx that there was an incident between the student and her husband, in which her husband was injured, which was why the in-home counselor was engaged. Tr. 91. Ms. XXXxxx testified to seeing conflict in the home Tr. at 272.

	39.	Not conducting an FBA when the student was in a traditional school setting does not necessarily mean XXCS committed a procedural violation. An FBA is not always required under the Virginia Regulations when a student’s behavior is impeding his learning or the learning of others. 8 VAC 20-81-160(A) states as follows:

             A. General. (§ 22.1-277 of the Code of Virginia; 34 CFR 300.530(a); 34 CFR    300.324(a)(2)(i))
1. A child with a disability shall be entitled to the same due process rights that all children are entitled to under the Code of Virginia and the local educational agency's disciplinary policies and procedures.
2. In the event that the child's behavior impedes the child's learning or that of others, the IEP team shall consider the use of positive behavioral interventions, strategies, and supports to address the behavior. The IEP team shall consider either:
a. Developing goals and services specific to the child's behavioral needs; or
b. Conducting a functional behavioral assessment and determining the need for a behavioral intervention plan to address the child's behavioral needs.

(Emphasis added).

	40.	Accordingly, XXCS developed goals and services specific to the student’s behavioral needs, and it was not necessary for XXXS to have completed an FBA in the relevant time frame. Tr. at 589-604. 

	41.	Mrs. XXXxxxxxxx’s testimony highlighted how the IEPs offered and consented to in the relevant time frame had a behavioral goal and provided the student with special education services for behavior in both the special education and general education settings. Tr. at 592- 593, 598-599, 602. 

	42.	A behavioral goal was first added in the IEP dated April 2, 2024, and was consented to by Ms. XXXxxxxxx on April 6, 2024. XXCS Exhibit 2. The student was doing so well regarding his academics and behavior between August 2024 and winter break in December 2024, that the IEP team proposed that the student be moved out of a self-contained classroom and into the general education setting for his civics class. 

	43.	The IEP dated January 22, 2025 (XXCS Exhibit 17), included the same behavior goal, and the Parent signed on January 23, 2025. On March 24, 2025, XXCS proposed an annual IEP with a behavior goal for Xxxxxxxx. The Parent consented to the IEP on March 25, 2025.

	44.	The student also received coordinated and collaborative individualized support and specially designed instruction to help him improve his behavior in a special education classroom for students with emotional disabilities. The educators in the classroom for students with emotional disabilities are trained to help students make academic progress while simultaneously teaching them the skills they need to manage their behaviors. Given the ratio of two adults to five students in the student’s classroom, the support the student received in his classroom was very individualized.

	45.	The student’s IEP was being implemented with fidelity during the apposite timeframe, including on March 27, 2025. Tr. at 429, 483, 526, 583.

	46.	On July 24, 2025, Parents were notified via letter that the student would be assigned to a nontraditional setting not located on the property of any traditional Xxxxxxxxxxxxxxxxxxxxxxx public school. The July 24 letter also stated that XX would not be permitted to return to a traditional school for the 2025-2026 school year.

	47.	The student’s progress over the course of May through July indicated positive progress and behaviors, also supported by his home-based instructor. Parents’ Brief at ¶ 36. However, the SMAPD team decided that the student could not return to a traditional school for the entire 2025-2026 school year due to the severity and intensity of the behavior.

	48.	On July 29, 2025, Parents’ attorney submitted a letter of appeal, appealing the SMAPD decision for a third appeal.

	49.	On July 30, 2025, Parents received a letter responding to the July 29 appeal. The response contained the following pertinent revisions:

“Xxxxxxxx will not be permitted to return to a traditional school for the start of the 2025-26 school year.”

“Xxxxxxxx’s educational assignment for the second semester of the 2025-26 school year, to include possible to a traditional or different nontraditional school setting, will be based on a review of Xxxxxxxx’s progress conducted by the Student Management and Alternative Programs Department in December 2025.”

	50.	Once the student’s behavior was determined not to be a manifestation of his disabilities, he could be disciplined just as a student without a disability is disciplined. 

	51.	Accordingly, the Superintendent’s designees, the hearing officers in the Student Hearings Office, may determine the parameters of the location where the student will receive his special education services. 

	52.	Since the student was subject to discipline in the same manner as a student without a disability, nothing in the IDEA and the Virginia Regulations prohibits the student’s restriction to attend a traditional school setting for whatever length of time the Superintendent and/or her designee(s) deem appropriate. They have the authority to restrict attendance at any school. XXCS Exhibit 37. 

	53.	Just as least restrictive environment (“LRE”) is not a factor when disciplining students without a disability, it is also not a factor when disciplining a student with a disability so long as the behavior was not a manifestation of the student's disability, as was the case here. Given the above, it is simply not a valid legal argument that the Student Hearings Office cannot restrict the type of school that the student attends. The restriction is legal under the IDEA, general Virginia school law, and the Virginia Regulations.

	54.	Importantly, FAPE is not a factor for the Student Hearing Office when imposing a restriction on the location of where a student with a disability whose behavior was not manifestation of their disability can receive services. The determination of what educational setting would meet the definition of FAPE is left up to the student’s IEP Team and IEP. The reassignment only eliminates the possibilities of where the student can attend school. It does not eliminate the requirement that an IEP team consider options under the continuum with the restrictions, which are legal, in mind.

	55.	When considering his educational placement with the restriction, as allowed by law, the IEP team could have considered placement at any public or private day school that is a part of the continuum that would not violate the restriction. The IEP team chose the school, XXXXxxxx X School, which is also the least restrictive educational placement for the student. As such, the IEP team successfully balanced the offering to the student in his least restrictive educational environment and adhering to the reassignment that the Student Hearings Office has the authority to make.

	56.	Ms. XXXxxxxxx testified that the student is “doing well at XXXx  xxxxx, they're a blessing.” Tr. at 156, 255-256.

[bookmark: _Hlk215395996]	57.	 Ms. XXXxxx worked at XXXXxxxx X and is familiar with the benefits of the programming at the school and how the same is beneficial to the student’s education. Tr. at 286.

	58.	After interviewing the principal and one of the student’s teachers, Parents’ own expert, Dr. XXxxxx, testified that the student’s experience at XXXXxxxx X has been positive (Tr. at 318-319) and is the student’s least restrictive environment. Tr. at 370.
	59.	Placement at XXXXxxxx X was an IEP team decision. As demonstrated by Parents’ Exhibit BB-XX, it was the IEP team that determined that the student’s LRE was a public, separate school. Mrs. XXXxxxxxx consented to this placement. 

	60.	The testimony of the LEA witnesses was credible, consistent and more compelling than that of the Parents. This finding is discussed in more detail below. The demeanor of the LEA witnesses was open frank and forthright.


III.  Conclusions of Law, Analysis and Decision

The parties do not dispute that the child had a disability, that the child needed special education and related services and that the child was entitled to a free appropriate public education pursuant to applicable law, including the IDEA and the regulations promulgated thereunder.  

  8 VAC 20-81-160 provides in relevant part:

D.	Manifestation determination.  (34 CFR 300.530(c), (e), (f), and (g))

	  1.	Manifestation determination is required if the local educational
	  agency is contemplating a removal that constitutes a change in placement
	  for a child with a disability who has violated a code of student conduct
	  of the local educational agency that applies to all students.

	  2.	The local educational agency, the parent(s), and relevant members
	  of the child's IEP team, as determined by the parent and the local educational
	  agency, constitute the IEP team that shall convene immediately, if possible, but 			  not later than 10 school days after the date on which the decision to take the 			  action is made. 	
	
	  3.	The IEP team shall review all relevant information in the child's file, 
	  including the child's IEP, any teacher observations, and any relevant information
	  provided by the parent(s).

	  4.	The IEP team then shall determine the conduct to be a manifestation of the
	  child's disability:
	    (1)	if the conduct in question was caused by, or had a direct and substantial
	    relationship to, the child's disability; or
	    (2)	if the conduct in question was the direct result of the local educational
	    agency's failure to implement the child's IEP.

	  5.	If the IEP team determines that the local educational agency failed to 
	  implement the child's IEP, the local educational agency shall take immediate
	  steps to remedy those deficiencies.	

	  6.	If the IEP team determines that the child's behavior was a manifestation
	  of the child's disability:
	    a.	The IEP team shall return the child to the placement from which the child
	    was removed unless the parent and the local educational agency agree to a 
	    change in placement as part of the modification of the behavioral intervention 
	    plan.  The exception to this provision is when the child has been removed for 			    not more than 45 school days to an interim alternative educational setting for 			    matters described in subdivision C 5 a of this section.  In that case, school 			    personnel may keep the student in the interim alternative educational setting 			    until the expiration of the 45-day period.
	    (1)	Conduct a functional behavioral assessment, unless the local educational
	    agency had conducted this assessment before the behavior that resulted in the
	    change in placement occurred, and implement a behavioral intervention plan     			    for the child.
	      (a)	A functional behavioral assessment may include a review of existing data
	      or new testing data or evaluation as determined by the IEP team.
	      (b)	If the IEP team determines that the functional behavioral assessment will
	      include obtaining new testing data or evaluation, then the parent is entitled to     		      an independent educational evaluation in accordance with 8VAC20-81-170 B   		      if the parent disagrees with the evaluation or a component of the evaluation 			      obtained by the local educational agency; or
	    (2)	If a behavioral intervention plan already has been developed, review this
	    plan, and modify it, as necessary, to address the behavior.

	7.	If the IEP team determines that the child's behavior was not a 				manifestation of the child's disability, school personnel may apply the relevant
	disciplinary procedures to children with disabilities in the same manner and
	for the same duration as the procedures would be applied to children without
	disabilities, except that services shall be provided in accordance with 
	subdivision C 6 a of this section.
	
		E.	Appeal (34 CFR 300.532(a) and (c))

		  1.	If the child's parent(s) disagrees with the determination that the student's
		  behavior was not a manifestation of the student's disability or with any decision 			  regarding placement under these disciplinary procedures, the parent(s) may 			  request an expedited due process hearing.

		  2.	A local educational agency that believes that maintaining the current 			  placement of the child is substantially likely to result in injury to the child or 			  others, may request an expedited due process hearing.

		  3.	The local educational agency is responsible for arranging the expedited 			  due process in accordance with the Virginia Department of Education's hearing 			  procedures at 8VAC20-81-210.
	  	    a.	The hearing shall occur within 20 school days of the date the request for 			    the hearing is filed.
	  	    b.	The special education hearing officer shall make a determination within 10
	  	    school days after the hearing.
                            c.	Unless the parent(s) and the local educational agency agree in writing to 			   waive the resolution meeting, or agree to use the mediation process,
	 	   (1)	A resolution meeting shall occur within 7 calendar days of receiving the 			   request for a hearing.
	  	   (2)	The due process hearing may proceed unless the matter has bee resolved 			   to the satisfaction of both parties within 15 calendar days of the receipt of the 			   request for a  hearing.
	 	   d.	The decisions on expedited due process hearing are appealable consistent 			   with 8VAC20-81-210.
	
		F.	Authority of the special education hearing officer.  (34 CFR 300.532(a) 			and (b))

		  1.	A local educational agency may request an expedited due process hearing 			  under the Virginia Department of Education's due process hearing procedures to 			  effect a change in placement of a child with a disability for not more than 			  45 school days without regard to whether the behavior is determined to be a 			  manifestation of the child's disability, if the local educational agency believes 			  that the child's behavior is substantially likely to result in injury to self or others.

		  2.	The special education hearing officer under 8VAC20-81-210 may:
	  	    a.	Return the child with a disability to the placement from which the child 			    was removed if the special education hearing officer determines that the 			    removal was  a violation of subsections C and D of this section, or that the 			    child's behavior was a manifestation of the child's disability; or
	 	    b.	Order a change in the placement to an appropriate interim alternative
	  	    educational setting for not more than 45 school days if the special education 			    hearing officer determines that maintaining the current placement of the child is 		    substantially likely to result in injury to the student or others.

		3.	A local educational agency may ask the special education hearing officer 			for an extension of 45 school days for the interim alternative educational setting 			of a child with a disability when school personnel believe that the child's return to 			the regular placement would result in injury to the student or others.

	G.	Placement during appeals.  (34 CFR 300.533)

		1.	The child shall remain in the interim alternative educational setting 			pending the decision of the special education hearing officer, or
[bookmark: _Hlk215398413]                         2.	Until the expiration of the time for the disciplinary period set forth in this 			section, whichever comes first, unless the parent and the local educational agency 			agree otherwise.
		
		8 VAC 20-81-160.

The Virginia Regulations define "Functional Behavioral Assessment" as 	follows:

		a process to determine the underlying cause or functions of a child's 
		behavior that impede the learning of the child with a disability or
		the learning of the child's peers.  A functional behavioral assessment
		may include a review of existing data or new testing data or evaluation
		as determined by the IEP team.
		8VAC 20-81-10

In Virginia, there are three actions for which a school board must obtain written consent from a parent before services can be provided to a student and before a student is entitled to a free appropriate public education ("FAPE") under the IDEA.  Written consent from a parent is required before:

1.	Conducting an initial evaluation, including a functional behavioral analysis;

2.	An initial eligibility determination; and

3.	The initial provision of special education and related services.

8 VAC 20-81-170(E)(1)(a)-(c).  See, also, 34 CFR 300.300(a)(1)(i).

The IDEA and its implementing regulations do not require the School Board to accede to parents' demands concerning the provision of services.  While the IDEA and the IEP process are designed to ensure parental participation in decisions concerning the educational programming for their child, the IDEA does not permit parents to usurp or otherwise hinder a LEA’s duty to provide FAPE to the student. Fitzgerald v. Fairfax County Sch.Bd., 556 F.Supp.2d 543 (E.D. Va. 2008).

XXCS, by counsel, moved to exclude portions of Dr. XXxxxx’s expert witness report and testimony. The hearing officer will not abrogate his responsibility to decide ultimate issues of law or fact and is mindful that the Parents are limited in their ability to present after-the-fact evidence never presented at the MDR meetings. However, the hearing officer is not going to parse the report and testimony of Dr. XXxxxx but will consider any shortcomings and decide what, if any, weight should be accorded to them.

That said, the hearing officer agrees with XXCS that while XXCS does not have to meet any burden of proof, the witnesses presented by XXCS in rebuttal to the testimony of Parents’ witnesses firmly established that the MDRs held were done in compliance with Virginia law, that there is no valid legal basis for the MDR to be overturned, and that the student’s current placement is providing him with FAPE. 

The XXCS witnesses were credible and impressive. Each of XXCS’ witnesses were experienced educators, highly credentialed, highly trained, and qualified for the positions that they currently hold. 

Most importantly, they are licensed in Virginia, intimately familiar with the Virginia Regulations, and understand how an MDR is supposed to be conducted in Virginia. The XXCS witnesses were convincingly able to clearly articulate why they as individuals did not believe that the student’s actions were a manifestation of his disability. In short, the actions and opinions of the XXCS educators are entitled to deference.

In Hartmann v. Loudoun County, the Court stated:

Although section 1415(e)(2) provides district courts with authority to grant ‘appropriate’ relief based on a preponderance of the evidence, 20 U.S.C. 1415(e)(2), that section ‘is by no means an invitation to courts to substitute their own notions of sound educational policy for those of the school authorities which they review.’ (citations omitted)… [t]hese principles reflect the IDEA’s recognition that federal courts cannot run local schools.  Local educators deserve latitude in determining the individualized education program most appropriate for a disabled child.  The IDEA does not deprive these educators of the right to apply their professional judgment. 

118 F 3d 996, 1000-1001 (4th Cir. 1997).

See also Springer v. Fairfax County, 134 F.3d 659, 663 (4th Cir. 1998) (holding that “[a]bsent some statutory infraction, the task of education belongs to the educators who have been charged by society with that critical task”); Barnett v. Fairfax County School Board, 927 F.2d 146, 151-52 (4th Cir.), cert. denied, 502 U.S. 859 (1991) (recognizing Congressional intent to leave education decisions to local school officials and recognizing the importance of giving school officials flexibility in designing educational programs for students); and Tice v. Botetourt County, supra, at 1207 (once a “procedurally proper IEP has been formulated, a reviewing court should be reluctant . . . to second-guess the judgment of education professionals” – rather, the court should “defer to educators’ decisions as long as an IEP provided the basic floor of opportunity that access to special education and related services provides”).


Accordingly, hearing officers must not succumb to the temptation to substitute their judgment for that of local school authorities in IEP matters.  Arlington County Sch. Bd. v. Smith, 230 F.Supp. 2d 704, 715 (E.D. Va. 2002).


By contrast, Dr. XXxxxx readily admitted that she is not licensed to practice in Virginia (Tr. at 296, 369) and has no knowledge of Virginia law and/or the Virginia Regulations. Tr. at 370.  Dr. XXxxxx never reviewed the student’s complete XXCS educational file. Tr. at 358-359. 

Dr. XXxxxx admitted that she never saw the MDR documentation. Tr. at 368. Dr. XXxxxx did not listen to the recording of the MDR. She did not know that a school psychologist, who is a nationally certified school psychologist, was present at the meeting. Tr. at 367. 

Dr. XXxxxx only interviewed the student for 20 minutes. Tr. at 368. She has never observed him in the school setting. Tr at 369. Dr. XXxxxx never spoke with anyone from XXXS. Tr. at 362-363. 

DECISION & ORDER

 The parents have failed to sustain their burden of proof on each of the issues before the hearing officer and XXCS is declared to be the prevailing party on all the issues in the due process complaint.


Right of Appeal.  This decision is final and binding unless either party appeals in a federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.






ENTER:	11/ 30	/ 25



____________________________________
John V. Robinson, Hearing Officer



cc:	Persons on the Attached Distribution List (by e-mail)	
