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Hearing Officer’s Decision

Procedural Summary       

	On October 22, 2025, the petitioner, XXXXXX XXXXXXXXXX, filed a request for due process hearing (complaint) against XXXXXX XXXXXXX Public Schools (XXPS), on behalf of her minor child, XXXXXX X  XXXXXXXXXXX (XX / student). The complaint was filed pursuant to the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. §1400 et. seq.   XXPS, through counsel, responded to the complaint on or about October 29, 2025, but, due to an email address error, the response was not received by the Hearing Officer until after the due date of November 1, 2025.  The petitioner raised no objection to the late filing and the Hearing Officer accepted the response. 

The Hearing Officer was formally appointed on October 24, 2025, by letter from XXxxxxxxxxxxx, Director, Special Education, XXXXXX XXXXXXX Public Schools, XXXXXX XXXXXXX, Virginia.  Brian Miller was appointed case monitor by the Virginia Department of Education (VDOE) on October 24, 2025.  

Two conference calls were conducted on October 29, 2025 and December 1, 2025.  An unsuccessful resolution session was conducted on October 31, 2025.  An unsuccessful mediation session was conducted on December 3, 2025.

On November 12, 2025, the respondent, through counsel, filed a Motion to Dismiss with supporting documents.  Although dated November 5, 2025, the Motion to Dismiss was not received by the Hearing Officer until November 12, 2025 due to an error in her email address.  On November 12, 2025, the petitioner, through counsel, responded to the Motion to Dismiss.  The Hearing Officer denied the Motion to Dismiss by decision entered on November 17, 2025.

The closed, virtual hearing was conducted on December 8, 2025.  Both parties were represented by counsel.  Exhibits and witness lists were timely filed by both parties.

The following documents are included with the record:  the request for due process hearing (complaint); XXPS’ response to the complaint; Hearing Officer appointment letter; parent letter; standing order; notices of conference calls; hearing notice; two prehearing orders; prehearing report; decision letter; respondent’s Motion to Dismiss; petitioner’s response to Motion to Dismiss; hearing agenda; exhibits and witness lists submitted by both parties; pertinent emails; hearing transcript; closing briefs; case closure report; and Hearing Officer’s decision. The record will be sent to XXxxxxxxxxxxx, Director, Special Education, XXXXXX XXXXXXX Public Schools, XXXXXX XXXXXXX, Virginia.

Burden of Proof

The petitioner, as the party who filed the request for a due process hearing, bears the burden of proof in this proceeding.  See, e.g., N.P. by S.P. v. Maxwell, 711 F. App’x 713 (4th Cir. 2017) (At an impartial due process hearing, the parent(s) bear the burden of proving that their child was denied a free appropriate public education.)  Id. at 716, citing Weast v. Schaffer ex rel. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004), aff’d, 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005).  The burden of persuasion shall be met by a preponderance of the evidence.  See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (Hearing Officer’s factual conclusions supported by the preponderance of the record evidence.)  

The Hearing

This closed, virtual hearing was conducted on December 8, 2025.  The following persons were present for the hearing:

Rhonda Mitchell, Hearing Officer
XXXXXX XXXXXXXXXX, Petitioner
Sarah Cook, Counsel for Petitioner / Student
Len Wallin, Counsel for Respondent
XXxxxxxxxxxxx, Representative for Respondent
Brian Miller, Case Monitor

Witness Appearances

The following witnesses were sworn and testified on behalf of the petitioner:

December 8, 2025

Witnesses:                                                                              		         	Transcript Page Numbers:

XXxxxxxxxxxxx, Special Education Supervisor and 504 Coordinator, XXPS			  22
XXxxxxxxxxxxxxxxxxxxxxx, LPN Treatment Nurse,  XXxxxxxxxxxxxxx Elementary, XXPS	  36
XXxxxxxxxxxxxxx, Counselor, XXPS								  45
XXxxxxxxxxxxx , Attendance Registrar, XXxxxxxxxxxxxxx Elementary, XXPS			  74
XXxxxxxxxxxxxxxxxxxxxxxx, Teacher, XXxxxxxxxxxxxxx Elementary, XXPS			  86
XXxxxxxxxxxxxxxx, Assistant Principal, XXxxxxxxxxxxxxx Elementary, XXPS			  96
XXxxxxxxxxxxxxxx, Reading Specialist, XXxxxxxxxxxxxxx Elementary, XXPS			106
XXxxxxxxxxxx, Reading Specialist, XXxxxxxxxxxxxxx Elementary, XXPS			118
XXxxxxxxxx, Teacher, XXxxxxxxxxxxxxx Elementary, XXPS					124
XXXXXX XXXXXXXXXX, Parent / Petitioner 							143

The following witnesses were sworn and testified on behalf of the respondent:

XXxxxxxxxxxx, Referral and Compliance Supervisor, XXPS					185
XXxxxxxxxxxxxxxxxx, Student Success Team Supervisor, XXPS				198

On motion by respondent’s counsel, the exhibits filed by both parties were admitted without objection.

Issues
The issues of this case are:

·  Whether XXXXXX XXXXXXX Public Schools failed to timely identify the student as a disabled child entitled to special education services, thereby violating Child Find laws.

· Whether the student has been denied much needed specialized and direct instruction because he has not been evaluated for special education services, resulting in the denial of a free appropriate public education (FAPE). 

Argument Summaries

Petitioner:  The petitioner argues that XX should have been assessed for special education services by XXPS in 2023.  XX was first diagnosed by his primary care physician with the disabilities of ADHD and central auditory processing disorder (CAPD) during the 2020-2021 school year.  XX was in kindergarten.

When the petitioner brought XX’s diagnosis to the school in 2023, she argues that instead of evaluating XX for special education services, XXPS opted to refer XX’s case to the Student Success Team (SST).  Without evaluations, XX was provided with a 504 Plan under the Rehabilitation Act (504 plan), which proved to be both insufficient and ineffective.  The petitioner claims that XXPS failed to provide her child with a free appropriate public education (FAPE) and violated Child Find laws.  The petitioner claims that XXPS failed to timely evaluate XX for special education and related services.  

The petitioner prays that XX receive special education and related services based on his unique needs pursuant to IDEA mandates.  She wants an appropriate individualized education program (IEP) developed that is designed to provide XX with a FAPE.   She wants compensatory education services for XX as compensation for XXPS’ failure to provide XX with a FAPE and for their failure to timely evaluate XX for special education services, in violation of Child Find laws.   

Respondent:  XXPS argues that it was appropriate in 2023 to educate XX through use of a 504 plan.   XXPS claims that Child Find laws were not violated because the student is currently being evaluated for special education and related services pursuant to the IDEA.  XXPS contends that this case is premature since evaluations for special education services remain on-going.   

XXPS further argues that XX was effectively and appropriately educated using a 504 plan, as recommended by the Student Success Team (SST).  They contend that XX received appropriate accommodations and supports in light of his disabilities through his 504 plan.  XX passed his standards of learning (SOL) tests, proved to be an academically sound and capable student, and did not present with significant behavioral problems.  XXPS claims that if XX’s grades and educational progress are now suffering, it is the result of his repeated absences from school, not because the 504 plan was insufficient.  XXPS argues that a full evaluation is not triggered simply because the child has received an outside medical diagnosis.

Witness Summaries
The witnesses were sworn and testified as follows:

Petitioner’s Witnesses:

XXxxxxxxxxxxx:  (Transcript pages 22 – 34)  Direct examination:  Ms. XXxxxx serves as Special Education Supervisor and 504 Coordinator for XXPS.  She drafted the prior written notice (PWN) dated October 31, 2023 derived from a meeting conducted on September 28, 2023.  The PWN mentioned that XX was exhibiting disruptive behaviors.  The PWN also stated that XX was making progress.  The student was found eligible for a 504 plan.  

	The witness testified that the team considered evaluations presented by the parent, parent in-put, DMAS assessment, in-put from other team members, including XX’s teacher and an administrator.  When asked why the PWN did not list the evaluations presented by the parent, pediatric OT evaluation, or the XXXX developmental pediatric report, the witness could not remember why they were not listed on the PWN, but remembered that they were considered by the team.  They were listed on the eligibility documents.  The witness also testified that if special education was not listed on the PWN, then it was probably not considered.  

Cross-examination:  Ms. XXxxxx testified that the document she reviewed was specific to 504s.  The focus of the meeting was to consider XX for a 504 plan.

Re-direct Examination:  The witness testified that the purpose of the SST meeting was eligibility for a 504 plan and not special education.	

XXxxxxxxxxxxxxxxxxxxxxx:  (Transcript pages 36 – 44)  Direct examination:   Ms. XXXXxxxxxxxx works as a licensed practical nurse (LPN) at XXxxxxxxxxxxxxx Elementary School.  She is considered a treatment nurse.  Her role is to care for student and staff illnesses and injuries.  She also administers vision screening for the students.

	In 2024, Ms. XXXXxxxxxxxx testified that she administered a vision screening on XX.  XX failed the vision screening and she notified his teacher on or about September 9, 2024.  The witness testified that she sent a note home with XX to notify the parent of XX’s failed test results.  It was then up to the parent to take appropriate steps.  The witness testified that she could not say whether the failed vision screening would have affected XX’s education or not.  She stated that the failure of a vision screening does not automatically cause a student to be referred for special education services.

Cross-examination:   The witness testified that she was neither an ophthalmologist nor an optometrist.    She stated that the machine she used to administer the test only identifies that there could be a vision problem with the student.  Her expectation was that the parent would follow-up.  

Re-direct Examination:  The witness did not know that the school has an obligation under child find to determine whether the student requires additional supports or assistance due to vision problems.  

XXxxxxxxxxxxxxx:  (Transcript pages 45 – 71)  Direct examination:  Mr. XXXXx served as school counselor at XXxxxxxxxxxxxxx Elementary School and as SST facilitator.  He is currently a school counselor at  Elementary School, XXPS.  When reviewing a SST notice dated December 17, 2024 that was sent to the parent, Mr. XXXXx clarified that all SST meeting notices are standard notices, regardless of the reason for the SST meeting.  The meeting was conducted on December 18, 2024.  The reason for the SST meeting was because the parent wanted XX referred for special education.  The parent did not think the 504 plan was sufficient to meet XX’s needs.  

	Mr. XXXXx testified that the SST is the only mechanism used to refer students for special education services.  Mr. XXXXx was unaware that IDEA allowed for any school staff to make a special education referral.  Mr. XXXXx was aware that the SST could not delay special education referrals.  

	Mr. XXXXx testified that during the December 18, 2024 meeting, the SST discussed the following: XX’s frequent school absences due to doctor appointments; XX’s struggles with addition and subtraction; and XX’s need for constant reminders to stay focused.  The witness testified that he was more of a facilitator at the meetings and that the student’s teacher was more equipped to comment about XX’s academics.  Mr. XXXXx stated that he was more familiar with XX’s social and emotional development.  Mr. XXXXx was aware that XX was having behavioral issues, but opined that they were not at a level for suspension or other disciplinary measures.  XX’s behavior required more redirection, which his teacher worked on with him.

	The witness went on to discuss another SST meeting conducted on April 18, 2025.  The notice was the same as before.  At this meeting, the parent presented a psychological evaluation of the student.  The meeting was held because the parent wanted more accommodations and supports for XX.  The psychological evaluation report highly advised that XX receive special education services.  When asked about the evaluation’s recommendation for special education services, Mr. XXXXx testified that he was more of a facilitator, not the one to make the decision.  He admitted that he had a vote, but testified that it was the committee that would make the decision.  The committee declined special education services for XX because they believed that the 504 plan was sufficient to meet his needs.  

When asked by the Hearing Officer about his familiarity with child find laws, the witness testified that he had no knowledge of child find.

Cross-examination:  The witness testified that the purpose of the meeting was to discuss XX’s frequent absences.  At the time of the meeting, XX had missed 24 days of school, i.e. 16 scheduled days and 8 sick days.  Mr. XXXXx also testified that simply because the school got an outside medical report, a referral to special education is not automatic.  

Redirect examination:  The witness testified that they had 3 SST meetings:  December 18, 2024; April 18, 2025; and October 20, 2025.  The second meeting was to determine whether the student had improved.  When presented with the psychological evaluation, the SST team denied referral for special education believing that the 504 plan was adequate to address XX’s needs and disabilities.  He stated that the SST considered XX’s repeated absences to be a very big issue that significantly contributed to his educational decline.  

XXxxxxxxxxxxxxx:  (Transcript pages 73 – 79)  Direct examination:  Ms. XXXXxxx is the school registrar.  She tracks student attendance at XXxxxxxxxxxxxxx Ekementary.  She testified that XX missed 59 days with 8 unexcused and 51 excused absences during school year 2021-2022; for school year 2022-2023, he had 21 excused and 6 unexcused absences; for school year 2023-2024, he had 40 excused and 6 unexcused absences; for school year 2024-2025 he had 45 excused and 12 unexcused absences; and thus far for school year 2025-2026, he has had 4 excused and one unexcused absences. She did not know why XX had so many absences.  She said the teacher would be provided the reason for the absences.

Cross-examination:  None

XXXXxxxxxxxxxxxxxxxxxx:  (Transcript pages 85 – 95)  Direct examination:   Ms. XXXXxxxxxxxxxxxx was the student’s second grade teacher during school year 2023-2024.  She attended XX’s 504 eligibility meeting on October 31, 2023.  She shared at the meeting that she was not concerned about XX’s academics, but she did share some concerns about his behavior.  She was concerned about XX respecting other student’s personal space.  He bothered other students and was disruptive during both whole group and small group instruction.  

	At year close, she suggested that XX be separated in third grade from the student’s he often bothered.  She did not refer him for special education services.  At the meeting, she testified that once XX was approved for the 504 plan that was the end of discussion.  She did not know what a functional behavioral assessment (FBA) meant.  

Cross-examination:  The witness clarified that she was a regular education teacher and not a special education teacher when she taught second grade.  She is now an English as a Second Language (ESL) teacher.

When asked by the Hearing Officer whether evaluations were considered at the 504 meeting by the SST given that the parent was pushing for special education services, the witness replied in the negative.  She testified that the SST was finalizing the 504 plan at that meeting.  The witness recalled that XX had a disability but she could not recall what disability.  

Redirect examination:  The witness could not recall on what basis the SST denied XX special education services.  She recalled that XX was attending counseling every Thursday.  Arrangements were made so XX could take any tests he missed on the next day with the assistant.  The witness testified that XX’s absences did not affect him academically.    

XXxxxxxxxxxxxxxx:  (Transcript pages 96 – 105)  Direct examination:  Ms. XXXXxx is the assistant principal at XXxxxxxxxxxxxxx Elementary School.  She is also XX’s 504 case manager.  She was present at the October 2024 SST meeting.  At that meeting, several accommodations were added to the 504 at the parent’s request.  No additional evaluations were conducted.  Teacher and parent in-put were considered.  Ms. XXXXxx testified that special education was not discussed at the meeting.

The witness testified that the parent asked her for an individualized education program (IEP) and special education services at the end of school year 2024.  However, XX was referred by to the SST process for the 2025-2026 school year, without further inquiry into special education.

Upon questioning by the Hearing Officer, Ms. XXXXxx testified that she was familiar with child find laws.  She stated that there are steps through SST that are taken prior to evaluating a student for special education, even when the child has been referred for special education by a parent or teacher.  She stated that the school is not obligated to go straight into evaluations upon referral.  She acknowledged that the parent made the referral around May of 2025 but the SST did not meet again until October 2025.

Cross-examination:  none

XXxxxxxxxxxxxxxx:  (Transcript pages 106 – 116)  Direct examination:   Ms. XXXXxx is a reading specialist assigned to XXxxxxxxxxxxxxx Elementary School.  She explained her job, to include her involvement with Lexia Core 5, which is an adaptive reading program purchased by XXPS.  The Lexia report showed XX as in the low accuracy level.  The witness never had occasion to work directly with XX.

Cross-examination:  none

XXxxxxxxxxxx:  (Transcript pages 117 – 123)  Direct examination:  Ms. XXXXxx is a reading specialist assigned to XXxxxxxxxxxxxxx Elementary School.  She attended XX’s April 18, 2025 SST meeting.  She testified that the primary focus of the meeting was XX’s reading scores.  She stated that XX passed his reading standards of learning (SOL) in third grade and is reading on grade level.  

Cross-examination:  The witness provided additional information about Lexia.  She also stated that XX scored over 400 on his SOL last year.

XXxxxxxxxx:  (Transcript pages 124 – 141)  Direct examination:  Ms. XXXX is a third grade teacher at XXxxxxxxxxxxxxx Elementary School, XXPS.  XX was transferred to her third grade class during school year 2024-2025.  She described XX as very smart, very kind, and very intelligent.  He transferred to her class at the end of the year.  She did not know why he was transferred.

	Ms. XXXX testified that she did not have a lot of data on XX because he would not complete assignments.  According to the data she did have, XX was failing most of his unit reading assessments.  She opined that he failed because he was not reading carefully and because of his absences.  He was able to test in small groups with breaks.  He was able to pass his SOL.    

	She testified that XX would not finish his assignments.  He sat right beside her during class.  He required constant redirection.  He was in everyone’s business.  His lack of focus affected him from being able to finish most of his assignments.  She would verbally communicate his behaviors to his mother.

	The witness acknowledged reaching out to the student’s applied behavior analysis (ABA) therapist.  She communicated to him that XX had problems staying focused and completing assignments. The therapist sent her a copy of his treatment plan for XX.  As his teacher, she implemented the therapist’s suggestions, such as preferential seating, redirection, breaks, sending work home, and communicating with the parent.  She also implemented the supports from his 504 plan.  

She did not consider referring XX to special education because he was very capable.  In her opinion, he chose not to complete his assignments but to do something else.

Cross-examination:  none   

XXXXXX XXXXXXXXXX:  (Transcript pages:  143 – 184)  Direct examination:  Ms. XXXXxxxxxx is XX’s mother and the petitioner.  She first learned that XX had ADHD and CAPD when he was in kindergarten, school year 202-2021.  His kindergarten teacher, Ms. XXXXxx, raised the concerns about XX claiming that he couldn’t sit still and couldn’t complete assignments.  Ms. XXXXxxxxxx testified that XX’s behavior was such that she had to leave work to pick him up from school almost daily.  Ms. XXXXxxxxxx took XX to his primary care physician where he was diagnosed with ADHD and CAPD.  

She informed the principal at the time (Ms. XXXXxxxx) and was told that she needed to get additional medical documentation.  She took XX to the XXXXxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx (XXXX) for testing but was put on a waiting list.  She was told by the principal that the school would do a child study.  The child study was performed on October 20, 2023.  The child study team told her that XX did not qualify for an IEP and sent his case to the 504 team.  XX was found eligible for a 504 plan at the 504 eligibility meeting on October 31, 2023.  

	The witness testified that XXPS never performed any of their own assessments or evaluations on XX.  She later presented the school with an evaluation from XX’s occupational therapist (OT).  He was seeing an OT due to his behavior and because he was having problems using his right hand properly.  He saw the OT for two years but she put OT on hold at the end of his third grade because the school was concerned about his absences.  She continued to take him to applied behavior analysis (ABA) therapy and outpatient therapy at the XXXXxxxxx Community Service Board (CSB).  The school never offered to provide XX with OT under the 504 plan and she was unaware that they could offer it until October of 2025.  

	The witness explained that XX has difficulty wiping in the bathroom.  He also has level-one autism.  Although high functioning, he was diagnosed by XXXX in 2024 as being on the spectrum.  That is why he attends ABA therapy.  She explained that ABA therapy was reduced from four hours per week to two hours because the school was complaining about his absences.

	Ms. XXXXxxxxxx testified that she met with Principal XXXXxx in October of 2024.  She provided the paperwork from XXXX and requested special education.  Principal XXXXxx told her that the 2023 504 cancelled out the previous child study but that a child study could now be conducted with the new paperwork.  She told me to wait until the 504 expired but in the meantime, additional supports could be added to the 504 plan.  The team did not meet until December 2024.  

	The SST documents state that the meeting was to discuss XX’s frequent absences, but the witness testified that the team was supposed to discuss the child study and refer XX for special education services.  The team did not meet again until April 2024.  Neither the April nor December meetings resulted in a referral.  

	Ms. XXXXxxxxxx explained how XX’s central auditory processing disorder affects (CAPD) how he receives and processes information.  He was diagnosed with CAPD at the same time he was diagnosed with ADHD.  The school was aware of the disabilities.  

	The witness testified that she was never told by the school that XX failed the vision test.  She explained that XX once wore eyeglasses.  He had xxx XXXXxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx xxx XXXXxxxx.  He was out of school for that since he needed XXXXxxxxxxx.  After that, the doctor told her he no longer needed to wear eyeglasses.  She does not believe that XX’s vision is negatively affecting his education.

	She believes that XX’s biggest struggle is his inability to stay on task.  He also has test anxiety.  She put XX in football so he could be aggressive on the field instead of elsewhere, but he cannot learn the plays.

	Ms. XXXXxxxxxx testified that XX continues to have behavioral issues.  He broke her television at home.  She mentioned that they were going to remove him from class in the second grade because of his behavior.  She testified that she has been the one locating therapies for XX.  The school has not helped.  He is improving because of her actions by keeping him active and in different therapies.

	The witness testified that recently, XX has had suicidal ideations.  The XXXXxxxxx Community Service Board (CSB) has gotten involved.  If his mental health does not improve, he may have to be hospitalized.  XX had his first session with a school counselor on December 8, 2025.  She explained that XX is socially awkward.  He doesn’t understand personal space.  He sometimes stares at, or touches people, which makes them uncomfortable.  He has only one friend.

Cross-examination:  none	       

Hearing Officer questioning:  The witness testified that XX takes medication for ADHD and to help him sleep.  The school knew that XX was taking medications.  

	The school first knew that XX had ADHD when he was in the first grade.  The school is now evaluating XX.  The deadline to conclude the evaluations is on or about January 26, 2026.

	Ms. XXXXxxxxxx testified that she started pushing for an IEP during school year 2023-2024 when XX was in the second grade. The school told her they needed additional medical documentation. She initially accepted the 504 plan because she accepted whatever they could give her.  She provided the school with the ADHD and CAPD when XX was in the first grade, school year 2022-2023.  The school did not start evaluating XX until she got a lawyer in October 2025.

Cross-examination (based on questioning by the Hearing Officer):  The witness testified that she and Ms. Cook, her attorney, attended a SST meeting on October 20, 2025.  The SST determined that there were insufficient academic, social, or emotional concerns for XX that would cause them to recommend referral for a full evaluation.  Nevertheless, the result of the SST meeting was to conduct evaluations based on the parent’s request.  

Re-direct examination:  The witness thought that the SST considered the outside evaluations she provided.  However, she had provided that same documentation three times but it kept “mysteriously” getting lost.

Re-cross examination:  The witness testified that XX never had any written disciplinary referrals from the school.  His disruptive behaviors were reported to her verbally.  

Respondent’s Witnesses:

XXxxxxxxxxxx:  (Transcript pages:  185 – 197)  Direct examination:  Ms. XXXXx is the Referral and Compliance Supervisor, XXPS.  Ms. XXXXx explained the SST process and 504 plans. She testified that the  team will usually try tier one and tier two interventions before referring for evaluations.

She explained that if the SST suspects an educational disability that is going to require a different level of support above what the 504 plan can provide, then a full evaluation for special education services might be requested by the team.  She testified that the team does not automatically refer a student for special education services based on the identification of a particular disability.  

Cross-examination:  The witness testified that she has had no direct experience with the student.  She supervises eligibility chairs.  She testified that if an outside medical evaluation is presented to the team, they should meet to consider next steps.  She opined that it was not typical for the SST to meet only to discuss a student’s absences.  

	Ms. XXXXx testified that she was familiar with the child find obligation.  She also acknowledged that the SST or child study team is not meant to delay a referral to special education.  The witness could not definitively explain why it would take from April 2025 to October 2025 for a meeting to occur if outside medical information was provided in April 2025.  She opined that it could be based on how well the student was performing academically.  She further testified that the SST could refer a student back to the 504 process to amend the plan.  The plan is reviewed annually.

Hearing Officer questioning:  The witness explained her understanding of child find.  

Re-cross examination:  She opined that if there was no prior written notice (PWN) to the parent advising that the team decided not to pursue full evaluation for special education services, then the team probably did not discuss it.

Re-direct examination:  The witness reiterated her opinion regarding the PWN’s failure to mention the team’s decision not to pursue a full evaluation.  She assumed it meant that it was not discussed.

XXxxxxxxxxxxxxxxxx:  (Transcript pages 198 – 220)  Direct examination:  Ms. XXXXxxxx is a SST specialist for XXPS.  She facilitated the October 10, 2025 SST meeting.  The witness testified that the team discussed the student’s absences during the meeting.  It was mentioned that absences under 90% of the attendance rate were considered to be chronically absent.  XX was at 86%.  She shared that XX had no disciplinary issues and received 408 in English and 421 in math on his third grade SOLs.  XX was scheduled to receive after school tutoring beginning in October of 2025.  

	She stated that the parent expressed dissatisfaction with the services and supports XX was receiving at school.  She stated that he needed additional supports.  The parent also explained why XX was absent due to therapies he took on Tuesdays and Thursdays.    

	When following up with Ms. XXXXxx, XX’s homeroom teacher, she shared that XX was a bright and motivated student who actively participated in classroom discussions. She reported that he sometimes needed gentle redirection.  She explained that XX was struggling academically because he was missing instructional time due to absences.  She explained the interventions and supports that have been put in place for XX.  Currently, XX was earning:  A in reading; D in math; C in writing; and F in Virginia Studies.  The teacher explained that the major concern was his attendance.  

	The witness testified that the team referred XX for a full evaluation, not because they thought he needed one, but because the parent wanted one.

Cross-examination:  The witness testified that this was her first meeting involving XX.  To her knowledge, XX did not exhibit behavioral or academic problems.  When reviewing the data, she did not see where the parent had requested special education nor did she see a psychological report on XX.  The witness stated that they did not discuss school OT even though that is why XX was missing school.  The team did discuss the possibility of therapeutic day treatment (TDT).     

Redirect examination:  The witness read from the teacher’s report which stated that the student becomes unfocused but can be refocused with gentle redirection. 

Re-cross examination:  The witness could not answer questions regarding related services for XX because she has not been a part of his eligibility determination.

All of the witnesses were credible.

Findings of Fact

Having considered all of the evidence received for this due process hearing, as well as counsel arguments, my findings of fact are as follows:

This case is about XXXXxx xxxxxxxxxx (student, XX).  XX is a XXXX year old, xxx grade student, who currently attends XXxxxxxxxxxxxxx Elementary School, XXXXXX XXXXXXX, Virginia.  In 2020-2021, XX was initially diagnosed with attention deficit hyperactivity disorder (ADHD) and central auditory processing disorder (CAPD). The petitioner reported the diagnosis to his kindergarten teacher.  

In September 2022, XX’s case was referred to the Student Success Team (SST).  On September 14, 2023, the SST referred XX for eligibility pursuant to a Section 504 plan of the Rehabilitation Act (504 plan).  XX was determined eligible for a 504 plan on October 31, 2023.  With the petitioner’s consent, XX received a 504 plan upon recommendation of the SST.  Special education services were not considered.

The petitioner began asking for special education services during school year 2023-2024, when XX was in the second grade.  She continued to ask for special education services for XX during school years 2024-2025 (XX’s third grade) and 2025-2026 (XX’s fourth grade).

In the meantime, agencies outside of XXPS found XX to present with other disabilities.  In April 2024, the XXXXxxxx xxxxxxxxxxx xxxxxxxxxxxxxxx xxxxxx(XXXX), XXXXxxx, Virginia, diagnosed XX with the following disabilities: ADHD (severe, combined presentation), autism spectrum disorder, generalized anxiety disorder, and post-traumatic stress disorder (PTSD).  On September 30, 2025, relying on the report from XXXX, the XXXXxxxxx, XXXXXX XXXXXXX Community Services Board reported that XX suffered with those same disabilities.  The report from XXXX highly recommended that the school consider XX for special education services.

XX’s mother informally informed XXPS of XX’s additional disabilities in April 2024.   She formally reported the additional disabilities to XXPS at the beginning of the 2024-2025 school year.  XX has been struggling behaviorally, academically, and emotionally.  The petitioner has sought outside therapies to help her son which have caused frequent absences from school. 

XX continues to be educated through use of a 504 plan.  In October 2025, at the petitioner’s request, XXPS began evaluating XX for special education services pursuant to the IDEA.  The evaluations remain on-going.  

Both the student and petitioner have resided in XXXXXX XXXXXXX, Virginia during all times relevant to this proceeding.  The Hearing Officer has jurisdiction to hear this matter.

Legal Analysis, Findings, and Conclusions of Law

Issue:  Whether XXXXXX XXXXXXX Public Schools (XXPS) failed to timely identify the student as a disabled child entitled to special education services, thereby violating Child Find laws.


The Individuals with Disabilities Education Act includes a child find mandate.  This mandate requires all school districts to identify, locate and evaluate all children with disabilities, regardless of the severity of their disabilities. (emphasis added)  Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 245, 129 S. Ct. 2484, 2495, 174 L. Ed. 2d 168 8 Case No. 2024-0160 Hearing Officer Determination December 20, 2024 (2009) (citing 20 U.S.C. §§ 1412(a)(3)(A), (a)(10)(A)(ii).

Once a student has been identified as a potential candidate for special education services, the local education agency (LEA) has a duty to locate that student and complete the evaluation process.  N.G. v. District of Columbia, 556 F. Supp. 2d 11, 25–26 (D.D.C. 2008).  In this case, that duty fell upon XXPS.

School districts may not ignore disabled students’ needs, nor may they await parental demands before providing special instruction. Instead, school systems must ensure that “all children with disabilities residing in the State . . . regardless of the severity of their disabilities, and who are in need of special education and related services, are identified, located, and evaluated.” Reid ex rel. Reid v. District of Columbia, 401 F.3d 516, 518–19 (D.C. Cir. 2005) (citing 20 U.S.C. § 1412(a)(3)(A).)

Referrals for special education may be made by any source, including child study committee, school staff, parent(s), or other individual(s).  Parent(s), school personnel, school district staff, or other persons with knowledge about a student may make a referral requesting that the student be evaluated to determine eligibility for special education.  Here, the parent made a referral in 2023.  XXXX also made a referral in 2024 when it highly recommended that the school consider special education for XX.  IDEA’s child find mandate (20 U.S.C. § 1412(a)(3)), requires states to identify, locate, and evaluate all children with disabilities that may need special education services.  The child find duty is triggered when the local educational agency (LEA) has a reason to suspect a disability and reason to suspect that special education services may be needed to address that disability.   In 2023, when the parent requested special education for XX, it would have been reasonable to suspect that XX was a child in need of special education services.  To make such a determination, evaluations should have been conducted.

In this case, the petitioner contends that XXPS failed to timely identify her child as a child with a disability.  She further claims that XXPS failed to timely evaluate the student to determine his eligibility for special education and related services, despite knowing that XX had been diagnosed with ADHD and other disabilities.  She claims that XXPS has denied her child a FAPE. According to the petitioner, she initially notified XXPS that XX had been diagnosed with ADHD when he entered kindergarten. XX’s kindergarten teacher, at the time, expressed concerns about XX’s behavior.  (Tr. Pg. 144)
   
The petitioner claims that the principal, Ms. XXXXxxxx, told her that XXPS needed additional medical documentation regarding XX’s disability. A 504 eligibility meeting was conducted on October 31, 2023.  The petitioner produced a pediatric OT evaluation (Pet. Exh. 15) and a DMAS waiver assessment  (Pet. Exh. 13), both reports having cited disabilities.  The eligibility team found XX eligible for a 504 plan.  Special education services were not considered and no evaluations were ordered.  

At this point, with the outside reports in hand, the 504 eligibility team knew about XX’s multitude of identified disabilities.  They also had reason to suspect that special education services may be needed to address XX’s disabilities.  Child find was triggered and evaluations should have been started.     

There were several SST meetings regarding XX between 2023 and 2025. A 504 eligibility meeting was conducted on October 31, 2023 and XX was found eligible for a 504 plan.  No evaluations were conducted by XXPS.  However, the team was privy to a Department of Medical Assistance Services (DMAS) waiver assessment dated July 5, 2023 (Pet. Exh. 13) and a pediatric OT evaluation dated October 25, 2023 (Pet. Exh. 15). Both reports cited disabilities. The DMAS report issued a medical diagnosis for XX of ADHD, adjustment reaction, and behavior disorders.  The pediatric OT reported ADHD, behavior concerns, adjustment reaction with primary disturbance of conduct, sensory integration disorder, and abnormal auditory perception.  These reports, coupled with parent concerns, should have prompted XXPS to conduct evaluations for special education services.  XXPS should have suspected that XX was a child in need of special education.  Child find was triggered.

The psychological evaluation report from XXXX dated April 28, 2024 cited several concerns about XX, to include struggling with concentration, impulsivity, and hyperactive behaviors.  The report listed XX as having the following disabilities:  autism spectrum disorder, ADHD, anxiety disorder, and PTSD.  The report highly recommended that the school consider XX for special education services under autism and other health impairment.  (Pet. Exh. 3) The XXXX report, coupled with XX’s performance and behavioral issues, undoubtedly triggered child find.  

According to the petitioner, she began asking XXPS for special education services for XX in 2023 when XX was a second grader (Tr. Pg. 175).  It was at that point that the petitioner initially made a referral for special education services for XX and he should have been evaluated.  When this information was brought to the attention of XXPS, instead of evaluating XX for special education services, XXPS elected to provide XX with a 504 plan, without benefit of evaluations.  

It appears from testimony that the SST was the designee responsible for reviewing existing data and deciding whether an evaluation was warranted. However, child find requires that once a student has been identified as a potential candidate for special education services, the local education agency (LEA) has a duty to locate that student and complete the evaluation process.  XX is a student that XXPS should have suspected of having a disability that required special education services.  Evaluations were necessary to determine the impact of his disabilities on his education.  The SST should have ordered evaluations to determine whether XX was a child who may be in need of special education services.

IDEA child find laws require schools to identify, locate, and evaluate all children who may have disabilities and need special education services.  When the petitioner provided a medical diagnosis of ADHD, the school is correct in its assertion that a medical diagnosis alone does not automatically guarantee eligibility for special education services, but that diagnosis does trigger the school’s obligation to consider whether the child’s condition impacts learning and requires supports under IDEA or Section 504.  To make that determination, evaluations are the appropriate tools.  The school must consider classroom functioning, parent in-put, behavior, and academic performance, along with medical documents when deciding whether evaluations are necessary.  
If a student is struggling, it is incumbent upon the school to conduct a formal evaluation of the student to determine whether an IEP or 504 plan is appropriate for the student.  However, despite evidence that XX was struggling, behaviorally, academically, and emotionally, even with a 504 plan, XXPS did not decide to conduct formal evaluations until on or about October 20, 2025, and then only at the insistence of the petitioner and her attorney.  
In this case, there was clear evidence that XX was struggling.  XXXXx XXXXxxxxxxxxxxxx, the student’s second grade teacher, testified that the student exhibited some disruptive behaviors, such as bothering other students and not respecting their personal space.  She also testified that although XX was a sweet child, his behavior was often inappropriate and interrupted instruction. (Tr. Pg. 87)  She testified that she did not consider referring XX to special education because she had no academic concerns regarding XX since he was performing on grade level.  (Tr. Pg. 89)  It is important to here note that educators must be made aware that academic concerns are not the only reasons to refer a student for special education services. Contrary to the argument made by XXPS, Ms. XXXXxxxxxxxxxxxx testified that XX’s absences did not impact him academically.  (Tr. Pg. 94)
XXxxxxxxxx, XX’s third grade teacher, testified that XX had problems maintaining focus and completing assignments.  (Tr. Pg. 124)  She testified that XX was failing the majority of his assignments.  (Tr. Pg. 126)
The SST met several times regarding XX’s education.  The team had ample opportunity and sufficient information available to refer XX for evaluation.  However, even with parent in-put, teacher in-put, knowledge of XX’s disabilities, failing grades, and medical documentation, they failed to do so until October 2025.  The team should have considered the student’s behaviors, ADHD and other disabilities, classroom functioning, outside reports (especially the XXXX report recommending special education), and academic performance.  All of the signs pointed to the need for evaluation: parent and teacher concerns; poor academic performance; behavioral problems; lack of focus and XX’s need for constant redirection.     
Of particular concern, is Mr. xxxxxxxx XXXXx’s testimony admitting that he was unfamiliar with child find laws.  (Tr. Pg. 62)  He facilitated SST meetings and was also a voting member of the team.  The SST was making decisions regarding XX’s education, a child with known disabilities, and the facilitator had no idea what child find laws mandated.  For the team’s lead member to not understand the importance of child find laws should be of huge concern to XXPS. 
I FIND that XXPS violated child find laws by failing to timely evaluate XX for special education services.  At the earliest, XXPS should have conducted evaluations on XX in 2023 when his mother made the first referral to the principal.  The child study team should have ordered evaluations instead of sending XX to the SST for 504 eligibility.  At the latest, XXPS should have conducted evaluations when they reviewed the report from XXXX dated April 28, 2024.  Bottom line, XXPS failed to timely evaluate XX for special education services. 
As stated previously, evidence existed in 2023 that XX was having problems and required evaluation.  However, evaluations did not begin until 2025. Even then, per the testimony of Ms. XXXXxxxx, the SST team did not think evaluations were required, they simply went along with the mother’s request. (Tr. Pg. 204) The law requires that schools independently assess whether a student’s identified disabilities impact their access to education.  XXPS failed in that mission.
The petitioner alleges that XXPS violated its child find duty, thereby denying XX a FAPE by failing to evaluate XX for special education eligibility during his 2023-2024 school year.  I agree.  I FIND that XXPS failed to timely identify the student as a disabled child entitled to special education services, thereby violating child find laws and denying XX a FAPE.

The petitioner has met her burden of proof and is the prevailing party on this issue.

Issue:  Whether the student has been denied much needed specialized and direct instruction because he has not been evaluated for special education services, resulting in the denial of a free appropriate public education (FAPE). 

The parent is requesting that XXPS provide the student with compensatory education services in the form of direct OT and psychological services starting from 2023 forward.  The request for compensatory education is made by petitioner to cover classroom time missed by the student while he was attending outside therapies that she arranged.  The evidence shows that XXPS could have provided XX with OT services but did not offer them to the petitioner.  As in this case, compensatory education services can be provided when the school fails to timely evaluate a student and a child find violation is found.

To the extent that compensatory education is ordered herein, it is intended to be restorative and equitable.  Compensatory education is designed to make the child whole.  Compensatory education is an equitable remedy.  It is designed to make up for services a student should have received but did not.  The purpose is to place the student in the position they would have been in had the school complied with its legal obligations.  In this case I have found child find violations and a denial of FAPE by XXPS.

Hearing Officers have the authority to grant relief as appropriate based on their findings.  Equity practices are considered in fashioning a remedy, with broad discretion permitted.  The Hearing Officer should grant compensatory education if appropriate.  Branham v. District of Columbia, 427 F.3d 7, 9 (D.C. Cir. 2005).  I FIND an award of compensatory education to be appropriate in this case. Where a court finds a deprivation of FAPE it should return the student to the educational path that would have been traveled had the educational agency provided that child with an appropriate education in the first place. G.L. v. Ligonier Valley School District Authority, 802 F.3d 601, 620 (3d.Cir. 2015).  Reid v. District of Columbia, 401 F.3d 516, 518–19 (D.C. Cir. 2005).

XX missed a great deal of classroom instruction because of outside therapy appointments arranged by the parent.  XXPS could have provided most, if not all, of those therapies.  XXPS did not recognize the need for those therapies because they failed to evaluate XX in a timely manner.  The petitioner saw the need and pursued help for her child outside of the school system.  

The petitioner asks that XX be awarded 820 hours of compensatory education services for the therapy appointments he had on Tuesdays and Thursdays from 2023 to present, which caused him to miss classroom time.  820 hours seems excessive.  After considering the facts of this case, the student’s on-going classroom obligations, and other activities, I award 450 hours of compensatory education services.  XXPS is given credit for providing supports to assist XX with the instruction and tests he missed while attending therapies.   

I FIND that an award of compensatory education is warranted.  Compensatory education services are necessary in this case to return the student to the educational path that he would have traveled had XXPS evaluated him timely and provided him with an appropriate education.  I FIND that XX is entitled to 450 hours of compensatory education services from XXPS to be used for tutoring, OT, psychological services, reading intervention, counseling, ABA, TDT, and /or any other services or specialized instruction that both parties may deem appropriate.   
The petitioner has met her burden of proof and is the prevailing party on this issue.

Prevailing Party

The petitioning parent is the prevailing party on both issues.

Orders

It is hereby Ordered that XXPS complete XX’s current and on-going evaluations as scheduled.  Upon completion of the evaluations, the parties will promptly meet for whatever meetings may be necessary to provide XX with a FAPE, to include, but not be limited to IEP meetings.

XX is awarded compensatory education in the amount of 450 hours.  The parties will promptly meet to discuss and decide upon the appropriate use and distribution of compensatory education services.

Rights of Appeal

A decision by the special education Hearing Officer in any hearing, including an expedited hearing, is final and binding unless the decision is appealed by a party in a state circuit court within 180 days of the issuance of the decision, or in a federal district court within 90 days of the issuance of the decision. The appeal may be filed in either a state circuit court or a federal district court without regard to the amount in controversy. 

IT IS SO ORDERED.
						ENTERED:   December 29, 2025 

								
						________________________________________
						Rhonda Mitchell
						Hearing Officer

Copies to (via email):  
	Counsel for Petitioner / Student
Counsel for XXPS
	VDOE 
	Case Monitor     
       	XXPS Representative (original and case record)
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(This summary sheet must be used as a cover sheet for the hearing officer’s decision at the end of the special education hearing and submitted to the Department of Education before billing.)
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Counsel Representing LEA			                  Advocate Representing Parent / Child

xxxxxxxxxxxxxxxxxxxx 		  			       December 29, 2025	 
Party Initiating Hearing				                       Decision Date

xxxxxxxxxxxxxxxxxxxx
Prevailing Party

Timeline:
Filing date:  October 22, 2025
Date of Hearing Officer’s appointment:  October 24, 2025
Date(s) of resolution session(s):  October 31, 2025
15 day resolution meeting due date:  November 6, 2025
30 day resolution period end date:  November 21, 2025  
Mediation date:   December 3, 2025
First day of the 45-day decision period:  November 22, 2025
Dismissal date:  not applicable
Hearing date:  December 8, 2025
Original Decision Due Date:  January 5, 2026
Amended Decision Due Date:  not applicable
Final Decision Due Date:  January 5, 2026
Reason for Continuance:  not applicable
Decision rendered:  December 29, 2025

Hearing Officer’s Identification of Issues:  

1. Whether Xxxxxxxxxxxxxxxxxx Public Schools failed to timely identify the student as a disabled child entitled to special education services, thereby violating Child Find laws.

1. Whether the student has been denied much needed specialized and direct instruction because he has not been evaluated for special education services, resulting in the denial of a free appropriate public education (FAPE). 

	Any additional or incidental matters raised by petitioners or respondent during the course of this proceeding that were not directly addressed herein were considered but found to be either outside the scope of the Hearing Officer's authority or extraneous to the identified issues.


ORDERS

Standing Order dated October 24, 2025
Prehearing Order dated October 29, 2025
Decision dated November 17, 2025, XXPS Motion to Dismiss (motion denied)
Decision Letter dated November 22, 2025 (miscellaneous topics)
Decision dated December 29, 2025

	This certifies that I have completed this hearing in accordance with applicable regulations.  Either party may appeal in a federal district court within 90 days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.    	

	If applicable, the LEA is reminded of its responsibility to submit an implementation plan to the parties, the Hearing Officer, and the State Education Agency within 45 calendar days. 


Date:  December 29, 2025						/s/
Rhonda J. S. Mitchell					_____________________________
Printed Name of Hearing Officer				       Signature
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