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Introduction and Procedural Summary
               
	On August 18, 2025, the petitioner, Xxxxxxxxxxxxxx (now Xxxxxxxxxxxxxxx), through counsel, filed a request for due process hearing (complaint) against the local educational agency (LEA), that being Xxxxxxxx County Public Schools (XCPS).  The complaint was filed on behalf of the petitioner’s minor child, Xxxxxxxxxxxxxx (student /XX) pursuant to the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. §1400 et. seq.  

The Hearing Officer was formally appointed on August 19, 2025, by letter from Xxxxxxxxxxxxxxxx, Senior Manager III, Due Process and Eligibility, Xxxxxxxx County Public Schools, Xxxxxxxx, Virginia.  Reginald Frazier was appointed case monitor by the Virginia Department of Education (VDOE) on August 19, 2025.  Both parties are represented by counsel.

According to the timeline, XCPS was scheduled to respond to the complaint on or before August 28, 2025, however, counsel for XCPS requested an extension to September 2, 2025.  Counsel for the petitioner raised no objection to the requested extension.  The Hearing Officer granted the extension and the response was filed on September 2, 2025.  

The 15-day resolution period ended on September 2, 2025.  The 30-day resolution period ended on September 17, 2025.   The resolution period end dates were documented in a standing order issued by the Hearing Officer on August 19, 2025.  The parties agreed, in writing, to mediate in lieu of resolution.  On September 25, 2025, the parties conducted an unsuccessful mediation session.  No further mediation or resolution sessions were conducted.

	With appropriate notice, two prehearing conference calls were conducted on August 22, 2025 and October 1, 2025.  Both parties were represented on the calls.  After discussing the time necessary to hear this matter, the hearing was scheduled for October 27, thru 31, 2025, with an extension date of November 3, 2025, if required.  

On October 26, 2025, counsel for the petitioner advised that her grandmother died on October 25, 2025, requiring that she be out of town for the following week.  She requested that the hearing be delayed.  XCPS raised no objection to the delay.  The Hearing Officer granted the delay.  The hearing was rescheduled to December 10, 11, 15, 16, 18, and 19, 2025, with an extension day of December 20, 2025, if required.

As scheduled, the six day hearing was conducted on December 10, 11, 15, 16, 18, and 19, 2025.  The extension date of December 20, 2025 was not required.  The hearing was closed to the public and conducted virtually.  

Due to late timing of the hearing, the decision due date was moved to February 12, 2026, allowing for the delayed hearing dates, receipt of the transcript, and the submission of closing briefs.  An amended final prehearing report dated November 3, 2025 documented the new hearing dates and revised decision due date.  The parties raised no objection to the revised report but requested an extension until January 8, 2026 to submit closing briefs.  The Hearing Officer granted the extension to file closing briefs.  

On January 3, 2026, the parties requested a one-day extension to file closing briefs.  The Hearing Officer granted the request, making the closing briefs due on January 9, 2026.  The decision due date was extended to February 16, 2026.  Closing briefs were timely filed.  The extended decision due date and hearing date delays did not adversely affect the student since he continues to be educated and privately placed.  Considering the overall circumstances surrounding the delays, it was decided that the delays were in the best interest of the student.    

	The following documents are included with the record:  the request for due process hearing (complaint); XCPS’ response to the complaint; Hearing Officer appointment letter; parent letter; standing order; notices of conference calls; hearing notice; amended hearing notice; two prehearing orders; prehearing report; amended prehearing report; hearing agenda; subpoenas; exhibits and witness lists submitted by both parties; stipulation (joint exhibit); pertinent emails; transcript; closing briefs; case closure report; and Hearing Officer’s decision.  In the absence of Xxxxxxxxxxxxxxxx, who was on sick leave, the record was sent to Xxxxxxxxxxxxxxx, Senior Manager, Due Process and Special Education Services, XCPS. 
 
Burden of Proof

The petitioner, as the party who filed the request for a due process hearing, bears the burden of proof in this proceeding.  See, e.g., N.P. by S.P. v. Maxwell, 711 F. App’x 713 (4th Cir. 2017) (At an impartial due process hearing, the parent(s) bear the burden of proving that their child was denied a free appropriate public education.)  Id. at 716, citing Weast v. Schaffer ex rel. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004), aff’d, 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005).  The burden of persuasion shall be met by a preponderance of the evidence.  See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (Hearing Officer’s factual conclusions supported by the preponderance of the record evidence.)  

The Hearing

This closed, virtual hearing was conducted on December 10, 11, 15, 16, 18, and 19, 2025.  The following persons were present for the hearing:

Rhonda Mitchell, Hearing Officer
Xxxxxxxxxxxxxx, Petitioner
Paula Rosenstock, Counsel for Petitioner / Student
John Cafferky, Counsel for Respondent
Todd Davis, Co-counsel for Respondent
Xxxxxxxxxxxxxxx, Representative for Respondent (present for December 10, 11, and 15, 2025)
Xxxxxxxxxxxxxxx, Representative for Respondent (present for December 16, 18, and 19, 2025)
Reginald Frazier, Case Monitor (present for December 10, and 11, 2025)

Witness Appearances

The following witnesses were sworn and testified on behalf of the petitioner:

Day 1, December 10, 2025
Witness                                                                                   		         Transcript Page Numbers
Xxxxxxxxxxx, Independent Educational and Behavioral Counselor			 	 52

Day 2, December 11, 2025 
Xxxxxxxxxxx, Vice President, Children’s Services, Xxxxxxxxxxx School			203
Xxxxxxxxxxxxxxxxxxx, Education Director, Xxxxxxxxxxx School				319

Day 3, December 15, 2025
Xxxxxxxxxxxxxxx (Xxxxxx), Parent / Petitioner					  	  12

The following witnesses were sworn and testified on behalf of the respondent:

Day 4, December 16, 2025
Xxxxxxxxxxxx, Teacher, Xxxxxxxxxxxxxxxxxxxxxxx School, XCPS				     8
Xxxxxxxxxxxxxx, Occupational Therapist, Xxxxxxxxxxxxxxxxxxxxxxx School, XCPS	  173

Day 5, December 18, 2025
Xxxxxxxxxxxxx, Speech and Language Pathologist, XCPS					   14
Xxxxxxxxxxxxxxxx, Utilization Review Manager, Children’s Services Act, Xxxxxxxx County 164
Xxxxxxxxxxxxxx, School Psychologist, XCPS						  	   243
Xxxxxxxxxxxxxxxxxx, Procedural Support Liaison, XCPS					   326			
Day 6, December 19, 2025
Xxxxxxxxxxxxxxxxxx, Procedural Support Liaison, XCPS					      6	
Xxxxxxxxxxxxxxxxx, Senior Manager, Multiagency Services, XCPS			  	   108
Xxxxxxxxxxxxxxx, Principal, Xxxxxxxxxxxxx School, XCPS					   190

Issues
The issues of this case are:

·  Whether the LEA's proposed Individualized Education Programs (IEP) for school years 2023-2024, 2024-2025, and 2025-2026 adequately addressed the student's unique special education needs, so as to provide the student with a free appropriate public education (FAPE).

·  Whether the student should have been unilaterally placed by the parent at XX Xxxxxxxxxxx School, a private school, to receive a FAPE, for school years 2023-2024 and 2024-2025.

·  Whether the parent should be reimbursed by the LEA for personal costs incurred for the unilateral placement of the student at XX Xxxxxxxxxxx School, for school years 2023-2024, 2024-2025, and 2025-2026.

·  Whether the student should be placed, in residence, at XX Xxxxxxxxxxx School, at public expense, for school year 2025-2026, to receive a FAPE.

Argument Summaries

Petitioner:  The petitioner argues that despite the increase in maladaptive behaviors by XX at home and school, XCPS refused to adequately and appropriately address his behaviors.  XCPS refused the parent’s request for a functional behavioral assessment (FBA) that could have resulted in a behavioral intervention plan (BIP).  Instead, XCPS reported that XX was making progress.  The petitioner contends that XX was not making progress and was in fact educationally regressing.  The petitioner argues that XX had previously, in earlier grades, mastered some of the same goals that they were working on with him in the xxxxxx grade.   She alleges that XX was not learning at Xxxxxxxxxxxxxxxxxxxxxxx School (Xxxxxxxxxxxx).

The petitioner claims that XX’s extensive needs impacted him throughout the day, ultimately requiring that he be educated in a residential setting. She contends that XX requires a residential setting for educational reasons.  The petitioner alleges that XX has progressed while attending Xxxxxxxxxxx, and that his maladaptive behaviors have improved.  She further alleges that XCPS failed to provide XX with a free appropriate public education (FAPE) in the Xh grade.  She claims that the individualized education programs (IEPs) proposed for XX for Xth, Xth, and Xth grades were inappropriate and failed to address XX’s unique needs and increasing maladaptive behaviors, thereby denying him of a FAPE.   

The petitioner wants XX placed in residence at Xxxxxxxxxxx, to be paid prospectively by XCPS.  She also wants reimbursement for what she has paid out of pocket to Xxxxxxxxxxx. 




XCPS:  XCPS argues that XX was making educational progress at Xxxxxxxxxxxxxxxxxxxxxxx School through use of several agreed-upon individualized education programs (IEPs), and that the IEPs proposed by XCPS to XX for the Xth, Xth and Xth grades offered him a free appropriate public education (FAPE).  XCPS argues that the escalating maladaptive behaviors reported by the petitioner were not present when XX was at school.  Although XCPS acknowledges that XX exhibited some maladaptive behaviors at school, they contend that the behaviors did not rise to a level requiring a FBA or BIP.  XCPS claims to have adequately and appropriately addressed XX’s maladaptive behaviors by adding a behavioral goal to his IEP.  

XCPS also argues that the petitioner is estopped from claiming that the student’s IEPs from Xxxxxxxxxxxx were inappropriate and did not provide a FAPE because she agreed to the IEPs.  XCPS further contends that Xxxxxxxxxxx is inappropriate for XX because that school practices restraint and seclusion which is not allowed to be used with Xxxxxxxx students.

XCPS further argues that XX received some funding for Xxxxxxxxxxx through the County of Xxxxxxxx due to family issues involving XX, not primarily for educational purposes.  XCPS claims that the parent’s unilateral placement of XX in residence at Xxxxxxxxxxx was not solely motivated for educational purposes but rooted from family issues within the home.  

XCPS contends that the petitioner is open to pursue non-educational funding for XX’s placement at Xxxxxxxxxxx through other means, such as a Medicaid waiver and / or the Family Assessment and Planning Team (FAPT) process, but she has chosen not to pursue those avenues.  Moreover, XCPS argues that they have offered the Xxxxxxxxxxxxxx, a Xxxxxxxx County specialty school for children with severe disabilities and / or autism, as a reasonable alternative to Xxxxxxxxxxx.  Although not residential, XCPS alleges that the Xxxxxxxxxxxxxx can meet XX’s unique educational needs.

Findings of Fact

This case is about Xxxxxxxxxxxxxx (student / XX), a chronological xth grade student, currently attending Xxxxxxxxxxx School (Xxxxxxxxxxx) in Xxxxxxxx, Xxxxxxxxxx.  XX is xxxxxxxx years old.  His birthday was on xxxxxxxxxxxxxx.  XX really likes basketball and fire trucks.  He has been described as charming, sweet, and stubborn.  

XX was unilaterally placed at Xxxxxxxxxxx School by his parent, the petitioner.  XX started at Xxxxxxxxxxx on July 18, 2023.  Xxxxxxxxxxx is a residential, private school.  XX began in the 300 day residential program, but is now enrolled in the 365 day program.  The 365 day residential program at Xxxxxxxxxxx costs around $xxx,000 per year.   

XX was enrolled at Xxxxxxxxxxx by the petitioner as a private pay student. XX’s family contributed to funds to pay for XX to attend Xxxxxxxxxxx.  Additionally, the Children’s Services Act Family Assessment and Planning Team (FAPT) contributed $90,093.67 towards the costs.   

Until his placement at Xxxxxxxxxxx, XX resided with his family in Xxxxxxxx County, Virginia and attended Xxxxxxxxxxxxxxxxxxxxxxx School, Xxxxxxxx County Public Schools (XCPS).  There are no jurisdictional issues in this case.
 
	XX has Down Syndrome.  He was first found eligible for special education services in April of 2015 under the disability category of developmental delay.  There is no issue regarding XX’s eligibility to receive special education services.  

In June of 2017, XX was diagnosed with autism.  He was reassessed in 2020 and 2023 resulting in his current identified eligibility categories being as follows: autism, intellectual disabilities, speech language impairment, and multiple disabilities.  Although XX can make some sounds, he is primarily nonverbal and uses an Augmented and Alternative Communication (ACC) device to communicate.  XX is not toilet trained and wears a diaper/pull-up throughout the day and at night.  He has a tendency to eat too fast, which can cause him to choke.  He requires monitoring during meal times.

XX attended Xxxxxxxxxxxxxxxxxxxxxxx School (Xxxxxxxxxxxx), XCPS, for kindergarten, school year 20xx-20xx; first grade, school year 20xx-20xx; second grade, school year 20xx-20xx; third grade, school year 20xx-20xx; and fourth grade, school year 20xx-20xx.  XX’s education was interrupted by COVID during his xxxxx and xxxxxxx grades.  While attending Xxxxxxxxxxxx, XX was primarily educated in a self-contained classroom for intellectually disabled students, and with supports, he attended some activities, such as art, music, lunch, and recess, in the general education setting.  

For fifth grade, school year 20xx-20xx, XX was unilaterally placed in the residential program at Xxxxxxxxxxx School by his mother, the petitioner.  XX remained at Xxxxxxxxxxx for his sixth grade year, 20xx-20xx, and for his seventh grade year, 20xx-20xx.  XX is currently in residence at Xxxxxxxxxxx, enrolled in their 365 day program.   

The petitioner, XX’s mother, reported in 2023, that XX’s behavior at home became a danger to himself and other members of her household. She asserted that XX had become unruly and uncontrollable at home. XX’s maladaptive behaviors included: hitting, spitting, eloping, plopping/dropping, throwing items (including his ACC device), screaming for long periods of time, general noncompliance, climbing bookshelves, leaving faucets running, and playing with the stove.  The petitioner further reported that it was unsafe to drive with XX in the car because he would throw things and attempt to get out of the car.  His behavior was generally unsafe.    

The evidence shows that XX also exhibited maladaptive behaviors while attending Xxxxxxxxxxxxxxxxxxxxxxx, but with less frequency and less intensity than in his home environment.  Nonetheless, XX’s maladaptive behaviors began to interfere with his educational progress.     
	
Xxxxxxxxxxx conducted a functional behavioral assessment on XX resulting in a behavior intervention plan used to address XX’s maladaptive behaviors.  XCPS did not adopt the BIP but instead proposed a behavior goal to be inserted in XX’s IEP.


The proposed IEPs from XCPS for school years 2023-2024, 2024-2025 offered Xxxxxxxxxxxx as an appropriate placement for XX.  For the 2025-2026 school year, XX now being of xxxxxxxxxx age, XCPS proposed the Xxxxxxxxxxxxxx for placement.  The petitioner wants XX to remain at Xxxxxxxxxxx, at public expense.      

Witness Summaries
The witnesses were sworn and testified as follows:




Day 1
Petitioner’s Witnesses:

Dr. Xxxxxxxxxxx:  (Transcript:  Day 1, pages 52 – 195)  Direct examination:  Dr. xxxxxxx is employed as an educational and behavioral consultant with Xxxxxxxxxx, LLC.  He qualified as an expert in special education.  The witness first became acquainted with XX in March of 2024. He has observed XX in the home and at Xxxxxxxxxxx.  He has reviewed XX’s records. 

The witness described XX as charming, sociable, and stubborn. He testified that XX has difficulty transitioning.  XX can learn, but it takes a great deal of repetition and practice.  When in his home, the witness observed that XX was very active, had limited communication skills, remained in a diaper, exhibited about a 40 second attention span, and was hard to keep in one place.  

	Upon review of the XCPS proposed IEP dated January 25, 2024, Dr. Xxxxxx testified that, in his opinion, the IEP was not appropriate for XX.  He testified that the same present levels of performance appeared in lots of IEPs over time.  The IEP has had the same math goal since 20xx when XX was in kindergarten.  The progress code indicates that XX had mastered the goal, nonetheless, the same goal remained on the 2024 proposed IEP.  Therefore, the witness concluded that XX was not making sufficient progress in math.

	Regarding XX’s speech and language reports, the witness opined that in some reports XX can answer “wh” questions, and in others he can’t with the same degree of proficiency.  Regarding prompting and writing, Dr. Xxxxxx noted from the records that XX was able to write some letters with only tactile cues in 2022, and then by the end of the 4th grade, 20xx, he required hand-over-hand assistance, which is the most intrusive type of prompting.  He considered that regression.

	Dr. Xxxxxx attended the IEP meeting leading to the proposed January 2024 IEP.  At that meeting, he requested the adoption of a functional behavioral assessment (FBA) and a behavioral intervention plan (BIP) for XX.  The witness explained that XX has been exhibiting maladaptive behaviors for years.  As he gets bigger, stronger, and more entrenched in behavioral patterns, the data shows that the maladaptive behaviors will increase without direct intervention.  He explained that a BIP is designed to mitigate the maladaptive behaviors and to teach a child self-regulation skills.  He explained that XCPS disagreed that XX required a BIP because they believed it was only a short-term intervention.  The witness strongly disagreed with that characterization.




	The witness explained that everyone must consistently do the same thing to course correct XX’s maladaptive behaviors.  He stated that XX’s historical record is replete with instances of maladaptive behaviors, such as dropping, eloping, and noncompliance.  His behaviors have been the same for years and a BIP would provide consistency to help all involved take the same corrective actions.      	

Dr. Xxxxxx reviewed a FBA and BIP from Xxxxxxxxxxx.  He identified the targeted behaviors identified by Xxxxxxxxxxx and opined that the same behaviors were occurring at Xxxxxxxxxxxx.  He stated that the purpose of the BIP was to provide a systematic intervention that would be used across environments designed to shift or change an individual’s behaviors.  The witness reviewed several documented examples of XX’s maladaptive behaviors, such as yelling and dropping to the ground, that impacted his access to the curriculum while a student at Xxxxxxxxxxxx.  

	The witness opined that although XX may have had some disruptions at home, those disruptions did not cause or increase XX’s behaviors because his maladaptive behaviors had been going on for a while prior to any home disturbances.  He stated that it was evident to him that a FBA should have been conducted previously and that his maladaptive behaviors were not new.  XX needed a BIP while attending Xxxxxxxxxxxx.  XX is getting bigger, stronger, and more adept at manipulating his environment.  XX seeks attention.  His maladaptive behaviors should have been addressed sooner.

  	Dr. Xxxxxx strongly disagreed with the XCPS position that BIPs were for short term use.  He explained that in his experience, a BIP is used to extinguish maladaptive behaviors and to promote pro-social behaviors.  The BIP, with any needed revisions, stays in place until that happens.  The BIP is used to systematically reduce or eliminate the maladaptive behaviors.

	At Xxxxxxxxxxx, through use of the BIP, he opined that XX was making progress.  The rates of maladaptive behavior were reducing and skills were being generalized.  However, XCPS rejected the parent’s request to place the student at Xxxxxxxxxxx and instead offered placement at the Xxxxxxxxxxxxxx.  The witness opined that Xxxxxxx would be a good step down program for XX but that he is not ready now.  Right now XX needs all day residential programming to access the curriculum.  Although his rates of maladaptive behaviors have decreased at Xxxxxxxxxxx, he still has trouble with transitioning and behaviors.

	Dr. Xxxxxx described, in detail, what he observed when he visited XX at Xxxxxxxxxxx in October 2025.  He compared what he observed from his home visit in March of 2024 to the Xxxxxxxxxxx visit.  He saw improvements and progress in the use of his communication device, compliance, and behaviors.    

Cross-examination:  The witness confirmed that he became involved with XX’s case in March of 2024.  Dr. Xxxxxx testified that it appeared to him that XX’s family was in crisis in 2023 which, among other things, included XX’s increasing maladaptive behaviors.  He did not observe XX at Xxxxxxxxxxxx because by the time he became involved, XX was at Xxxxxxxxxxx.  Nor did he visit the ID class at Xxxxxxxxxxxx.  He did, however, visit the Xxxxxxxxxxxxxx to observe their programs.  



	Dr. Xxxxxx testified that he sometimes attends IEP meetings so he can make suggestions regarding present levels, goals, and related services.  He can learn what the IEP team is thinking.  They can work collaboratively on an IEP.  He attended a XCPS IEP meeting for XX in October 2024.  He noted that the petitioner partially consented to the IEP for the purposes of getting FAPT funding to pay for Xxxxxxxxxxx.  The witness testified that he had not spoken with any of the Xxxxxxxxxxxx staff regarding XX outside of the October 2024 IEP meeting but that he had reviewed all of the documents that were in XX’s record.  

	Dr. Xxxxxx acknowledged that the XCPS proposed IEP produced at the end of school year 2023 included a behavioral-related goal.  He also agreed that the consented to IEPs for XX’s third and fourth grades did not contain toileting or hygiene goals.

	After being shown exhibits, the witness acknowledged that the teacher’s notes said that XX was progressing in several areas, including an increase in sight words from pre-k level to third grade level.  The witness testified that he did not have data available to him from XCPS to know how many times during a school year XX dropped to the floor.  He claimed that such data would be available if XX had a FBA and BIP.  The witness acknowledged that Xxxxxxxxxxxx taught XX how to use his ACC device to communicate.

Re-direct Examination:  After reviewing an exhibit, Dr. Xxxxxx testified that the occupational therapist reported in September of 2023 that XX required hand-on-hand assistance to use school tools.  The witness further stated that XX has a history of trying to escape / elope.  

Day 2
Xxxxxxxxxxx: (Transcript:  Day 2, pages 203 -317) Direct examination:  Ms. Xxxxxxx is Vice President of Children’s Services, Xxxxxxxxxxx School (Xxxxxxxxxxx) in Xxxxxxxx, Xxxxxxxxxx.  She oversees the school’s day and residential programming.  She reviewed her educational background and resume.  The witness qualified as an expert in special education.

	The witness described Xxxxxxxxxxx as a non-profit special education school. The school serves children with autism and intellectual disabilities from ages 5 through 21.  The school currently had 49 students with about 12 in the day program with the remainder in both the day and residential program.  She testified that both programs are intentionally closely connected.  

	XX is a student in the residential program.  He was enrolled at Xxxxxxxxxxx in July of 2023.  As a part of the admissions committee, the team accepted XX because they thought that the Xxxxxxxxxxx setting and structure could help XX and meet his needs.  Ms. Xxxxxxx testified that most of their students have significant needs and that sometimes there are problems at home as a result of those needs, but XX’s home situations did not weigh in on the school’s decision to accept him as a student.

Ms. Xxxxxxx has attended several meetings involving XX to include FAPT and IEP meetings.  She has also reviewed some of XX’s documents.  She described a typical day for XX and explained how the night and day staffs coordinate.  She testified that XX requires assistance with showering, brushing his teeth, and getting dressed.  He has a specific plan when it comes to those things and his teams collect data on how well he is progressing with the tasks and his goals.  She testified that most weekends XX remains at Xxxxxxxxxxx but that there are sometimes family visits or video conferences with the family.  XX also has some after-school and/or weekend activities designed to be educational, fun, and present an opportunity for him to engage successfully in the community.

 Ms. Xxxxxxx testified that XX has a behavior intervention plan (BIP) at Xxxxxxxxxxx.  XX has a BIP because when he came to Xxxxxxxxxxx, he demonstrated a lot of noncompliance, some aggression, and some self-injurious behaviors that were impacting his ability to work day-to-day.  The BIP was developed as a part of the IEP process and is utilized in the classroom, in the residential setting, and wherever he may be while under the care of Xxxxxxxxxxx.  That is done so that there is a consistent response to XX’s maladaptive behaviors, wherever he may be at the time, and so he will know what to expect when he exhibits maladaptive behaviors.  With in-put from the team, a board certified behavior analyst (BCBA) wrote the BIP.  

The witness testified they have seen a positive trend in XX’s behaviors.  She explained how some of the strategies work to correct XX’s maladaptive behavior.  She also explained how the residential and day staffs collect data and communicate with each other through a program called xxxxxx, during shift changes, and student status meetings.  

Ms. Xxxxxxx stated that XX was originally in the 301 program but is now in the 365 program.  The 365 day program means that he is in residence 365 days a year, even during school closures.    

The witness testified that they are educating the whole child that is why toileting, dressing himself, showering, brushing his teeth are important to XX’s education.  

She stated that XX receives daily speech therapy and that all of the staff are trained on how to use his communication device.  She testified that XX has shown a lot of improvement in the areas of eating, self-help skills, and noncompliance.  

XX does video calls with his family at least two times a week where the whole family is on the call.  There are also some times when the family will pick him up and do things in the community.  

Ms. Xxxxxxx testified that Xxxxxxxxxxx includes restraint and seclusion as behavior intervention strategies and supports.  Those strategies are not included in XX’s BIP.  In October 2025, Xxxxxxxxxxx revised the policy to say that restraint would not be used on any students from Xxxxxxxx County.  

She participated in FAPT meetings involving XX.  FAPT paid for some of XX’s schooling but ultimately decided that Xxxxxxxxxxx did not have the type of program they were looking for.  She also believed that the fact that Xxxxxxxxxxx is out of state played a role in their decision to stop funding XX.  She opined that the FAPT was looking for more of a treatment model where XX would be returning home, and not an educational model.  Xxxxxxxxxxx is a residential school, not a treatment facility.



Cross-examination:  Ms. Xxxxxxx testified that XX is in a primary class with about 5 or 6 students.  He attended Xxxxxxxxxxx for the 2023-2024, 2024-2025, and now 2025-2026 school years.  She explained how the six residential suites were set up and how the residential staff operates.   

	The witness reviewed the student’s application to attend Xxxxxxxxxxx completed by the petitioner.  The application indicates that the school would be paid “private pay.”  The application was for educational and residential services.  The initial contract between the parent and Xxxxxxxxxxx did not involve XCPS.  XX’s admission date to Xxxxxxxxxxx was July 18, 2023.  She explained that at admission, Xxxxxxxxxxx implemented the IEP from XCPS for the first 90 days so they could observe XX before they wrote their own IEP for XX.  This is done for most new admissions so the team can write an IEP that fits the child’s needs following observation.  

	Ms. Xxxxxxx reiterated the reasons she thought FAPT funding was stopped for XX.

	The witness also testified that Xxxxxxxx County notified the school that restraint was unauthorized for students attending school from Xxxxxxxx County.  XX did not have restraint specifically listed on his BIP.  XX was never restrained while attending Xxxxxxxxxxx.  

	The witness testified that she believed XX was shifting from wearing pull-ups to underwear because he was making progress in that area at Xxxxxxxxxxx.  She did not know where that would be noted in his records.

	Ms. Xxxxxxx testified that one of the school’s goals is to get a student to be able to function in a less restrictive environment.  She stated that some of the students attend day school outside of Xxxxxxxxxxx but reside at Xxxxxxxxxxx.  In the FAPT meetings, she recalled the FAPT being concerned that there was no transition plan or benchmarks for transitioning XX back home.  She explained that a transition plan is not something usually included in an IEP for a student XX’s age.  

	The witness testified that a specific document was created as a transition plan for XX because they were scheduled to meet with the FAPT.  They were trying to work with the FAPT.  She mentioned that there had been no home visits for April or May.  

	The witness discussed an email message between Xxxxxxxxxxx and XX’s father dated June 18, 2025 in which it was reported by Xxxxxxxxxxx that if XX did not want to go someplace, he began engaging in self-injurious behaviors, such as hitting himself in the face, head banging, dropping to the floor, and throwing his eye glasses.  The father asked whether this type of maladaptive behavior increases during breaks when the other students are gone.  The school staff member replied in the affirmative.   

	In another email message from school staff dated August 20, 2025, it was reported that XX threw his iPad across the room cracking the screen.  The report also said that XX has had a number of behavior episodes since the family visited him.  The report further stated that XX was expecting to go home as demonstrated by him going to his closet three times to get his suitcase.

	The witness was directed to review some of the Xxxxxxxxxxx reports from May 2024 through March 2025.  The reports indicated the following behaviors by XX over that period of time:  throwing items at the window, hitting his head on the floor, throwing his eye glasses, having tantrums, knocking a picture off, ripping his pants, yelling, and hitting staff.  Ms. Xxxxxxx said that she had once or twice personally observed XX yelling, grunting, and being noncompliant.  In another note from Xxxxxxxxxxx, it was reported that XX did not want to get dressed so he grabbed a kitchen tote and flipped it, hitting himself on the nose, which caused bruising and swelling.  At that time, XX had been at Xxxxxxxxxxx for about two years.  Later, it was reported that XX flipped a medal desk, slammed his bedroom door, and threw his eye glasses.  The witness confirmed that XX’s maladaptive behaviors continued to be of concern as late as September of 2025. Ms. Xxxxxxx testified that XX’s maladaptive behaviors have been reduced but have not been completely extinguished.   

	The witness explained that the cost of Xxxxxxxxxxx is $xxx,000 for the educational portion and $xxx,xxx for the residential costs in the 365 day program.  The total cost for XX is $xxx,000.  Ms. Xxxxxxx explained that Xxxxxxxxxxx costs are regulated by the state of Xxxxxxxxxx.  

Re-direct examination:  The witness stated that it was usual for students to miss their families while at Xxxxxxxxxxx.  She testified that XX’s behaviors are improving from when he arrived.  She stated that the strategies to address XX’s behaviors are educational in nature and are addressed during both the day and residential settings.

Xxxxxxxxxxxxxxxxxxx:  (Transcript:  Day 2, pages 319 – 423)  Direct examination:   Ms. Xxxxxxxx is the education director for the Xxxxxxxxxxx School.  The witness reviewed her resume and expounded on her work experiences.  Ms. Xxxxxxxx qualified as an expert in the field of special education.

	The witness has known XX since 2023.  She was on the admissions committee when XX was accepted at Xxxxxxxxxxx.  The committee reviewed XX’s records and thought that Xxxxxxxxxxx could meet his needs.  She sees XX about 220 days a year.  She does classroom observations and conducts his IEP meetings.  She has attended both FAPT and XCPS IEP meetings.  

	Ms. Xxxxxxxx testified that there are currently 50 students at Xxxxxxxxxxx.  There are ten classrooms.  The classes are grouped according to age and grade.  There are currently five students in XX’s primary class.  The ages run between 9 or 10 and 12 years old.  XX’s class has one teacher, an assistant, and several education assistants based on student IEPs.  XX does not have a one-on-one.  The staff can implement XX’s BIP.  

	She described a typical day for XX.  Xxxxxxxxxxx offers community based instruction once a week which allows for students to mingle with nondisabled people and provides an opportunity for them to be in their natural environment.  The school also offers home life instruction.  This is conducted in a separate room where students work on making simple snacks, cleaning house, and doing laundry.  In the classroom they are taught chores such as wiping desks, taking out the trash, and vacuuming.  

	After the first 90 days, XX was given a functional behavioral assessment (FBA) in December of 2023 resulting in a BIP.  She explained that Xxxxxxxxxxx used the XCPS IEP for the first 90 days until they had an opportunity to observe XX, then they would write their own IEP, after collecting data.  She explained that Xxxxxxxxxxx provides quarterly reporting.  She stated that XX has responded well to the BIP.  She testified that XX’s behavior is tracked daily by his teacher and the classroom assistants.

	The witness testified that in a couple of places on XX’s progress report, he did not reach his goals.  In such cases, the goal is reviewed and adjustments are made.  The IEP is revised as needed but not less than annually.  

	She testified that XX’s behavior was improving.  The maladaptive behaviors are less in duration and less frequent.  

	Ms. Xxxxxxxx attended virtual IEP meetings with XCPS when she was assistant principal at Xxxxxxxxxxx.  She testified that as part of the meetings, she would direct the Xxxxxxxxxxx staff to share present levels of performance, goals and provide updates.  They reviewed supplemental aids, accommodations, services, and the Xxxxxxxxxxx behavior plan.  WR was continuing to make progress on his IEP goals during the 2024-2025 school year.  

	She arranged for XCPS personnel to come to Xxxxxxxxxxx for an observation.  They arrived during lunch and leisure time.  They did not observe structure learning times.

	She stated that XX continues maladaptive behaviors on a daily basis but they are reducing.  She stated that XCPS viewed BIPs as short term solutions, six to eight weeks.  They would not provide XX with a BIP if he returned to XCPS.  She did not agree with XCPS’ position on BIPs.  

	Regarding XX’s progress, Ms. Xxxxxxxx testified that XX has shown progress transitioning from one location to another.  He has also improved with his communication.  With prompting, he can string four or five words together to make a sentence.  XX has also decreased his need for “fast hands” which he would use as an avoidance tool.  He still needs prompting to complete tasks, but less prompting.  

	She testified that XX continues to wear pull-ups, but Xxxxxxxxxxx has him on a routine bathroom schedule.  If he has an accident, he still requires adult assistance to clean up.  If he does not have to go to the bathroom but is taken per his schedule, he may be noncompliant or have a tantrum.  If he has a tantrum, they may use a small blocking pad to keep him from injuring himself. 

	For school year 2025-2026, XX switched classrooms with a new teacher and new staff.  His maladaptive behaviors increased.  He would push limits to see how far he could go.  His behaviors have now trended down.  She was not surprised when the change prompted maladaptive behaviors.  

	Ms. Xxxxxxxx explained her understanding of a BIP.  She opined that it is harder for a student to get into an adult placement because they want to know what works to keep the student’s maladaptive behaviors down.

Cross-examination:  The witness classified XX as a multimodal communicator.  He uses his device, can verbalize some words, and take you where he wants to go.  He also uses some sign language to communicate.  

	The first IEP that Xxxxxxxxxxx wrote for XX was dated June 10, 2024.  He was not assigned a one-on-one because XCPS did not provide him with a one-on-one on their IEP.  Some students need them for behaviors, other need a one-on-one for medical reasons.  
  
XX received Occupational therapy in the pod area and in his classroom.  XX also received speech and language therapy.  Both are provided in the school building, not in the residential suite.  The witness did not see teeth brushing or showering in XX’s first IEP but stated that it should have been included.  There was no toileting goal in the 2023-2024 IEP.  At some point in the progress reports, the toileting goals stopped being reported on.  The witness did not know why that occurred.    

The witness acknowledged that there had been an uptick by XX of behaviors in the residential setting around June 2025.  At the last IEP meeting with XCPS, the witness acknowledged that Xxxxxxxxxxx was not prepared to discuss XX’s academics.  They were there to discuss XX’s continuum of services.

Redirect examination:  When the FBA was done in December of 2023 and the BIP followed, some of the listed behaviors existed when XX arrived at Xxxxxxxxxxx.  

Day 3
Xxxxxxxxxxxxxxxxx(Xxxxxx):  (Transcript:  Day 3, pages 12 – 203)  Direct examination:   Ms. Xxxxxxx is XX’s mother and the petitioner.  She is sometimes referred to in the record with the last name “Xxxxxx” and sometimes with the last name of “Xxxxxxxx.”  For the purposes of this hearing, she is referred to as Xxxxxxxxxxxxxx.  She has three other children, age XX, then XX who is xx, a xxxx, and a xxx year old.

	At a little over 20 weeks of pregnancy, Ms. Xxxxxx learned that XX had a heart defect and down syndrome.  XX was full term but had a rough first year with feeding tubes and about ten doctors.  She is grateful that XX is now as strong “as an ox.”  

XX was two years old when he started at Xxxxxxxxxxxxxxxxxxxxxxx School, XCPS.  He was enrolled in the early intervention program.  When XX was three years old, his teacher suggested that XX go into an autism class.  It was in that class that he learned to use his ACC device (talker).  When he started Kindergarten at Xxxxxxxxxxxx there was no autism class.  She asked that he be placed at the Xxxxxxxxxxxxxx but XCPS did not make that option available.  There was another autism class but she considered it unsafe and left him at Xxxxxxxxxxxx.  

XX’s behaviors continued to get more severe.  She looked for another home because she knew his behaviors would exceed her capacity.  She employed people to come to the house to help but they would soon leave.  His behavior was also negatively impacting her other three children.  

In 2023, one of XX’s doctors who specializes in autism and down syndrome suggested that she look into Xxxxxxxxxxx.  She contacted them, took a tour, and XX was accepted after a couple of months.  

A few videos were shown of XX and the mother explained what XX was doing in the videos. The parent took the videos.  During the first video, taken in October 20xx when XX was in second grade, XX had been screaming in the house and was put in time out by his mother.  XX effectively used his talker to communicate with his mother.  This incident happened during COVID.  She testified that she put in a lot of work with XX during COVID.

Upon questioning by the Hearing Officer, the witness explained how XX uses his ACC device.

The second video, dated June 10, 20xx, taken at the end of XX’s second grade, showed him asking for the elephant and piggy book using his ACC device.  She would read the book to him at night.

The witness reviewed a list of site words sent to her by XX’s second grade teacher.  She testified that XX could read the words on the list at that time.       

Ms. Xxxxxx testified that after COVID, XX’s behaviors really began to spike.  She believes it is because he got bigger.  With age, he could open things he couldn’t when he was younger.  He would also scream nonstop.  

The witness testified that XX began to regress.  He could not as effectively use his talker in third and fourth grades.  She could not remember how many times XX broke the device.  She reported that he threw the device, even out of windows.  He would become angry and flail.  

A third video was shown and the witness identified it as having been taken in XX’s fourth grade year.  It is dated June 22, 20xx.  XX was on the floor with his aid and really acting out.  Ms. Xxxxxx explained that during that time, everything was in commotion.  For example, she was unable to get XX in or out of the car; he would not keep his seatbelt on; he was throwing things while in the car; he would lay in the middle of the street on the way to a doctor’s appointment; and he would try to touch the stove burners.  It took three people to change his diaper.  She described the situation as awful.  He would keep hitting the same button over and over on his talker, explaining that repetitive actions are common with autism.  

In the fourth grade, Ms. Xxxxxx sent an email to Ms. Xxxxxx, XX’s fourth grade teacher, asking that she not feed him extra food or snacks because he was gaining weight at an alarming rate.  The teacher replied that she noticed an uptick in XX’s behaviors.  She believes it was a lot of the same behaviors she was seeing at home:  screaming nonstop, throwing his talker, noncompliance, and inability to get him to move or transition.  Ms. Xxxxxx said that she could not keep XX safe or happy at home.       

On December 22, 2022, the witness testified that she received a call from the school nurse that XX had choked on some food and they had to perform the Heimlich maneuver on him.  She was advised by the nurse not to be concerned if he had bruises around his abdomen.  She reminded the teacher that XX has a swallow gag reflex and has to be timed to eat.  She mentioned that he has to have a separate mealtime from her other children because of his constant screaming.  Someone has to sit next to him when he eats.

On January 31, 2022, she received an email from the school advising that XX threw a water bottle at another student and tried to kick him without apparent reason. When the school started seeing the same behaviors she had been experiencing, she finally felt seen and heard.

When asked about changes in the home, Ms. Xxxxxx testified that XX’s father was in a xxxxx facility for xxxxxxxx and xxxxxxxxxx.  She stated that she has been the sole caregiver for XX and not his father.  She did not see new behaviors while his father was gone.  XX’s maladaptive behaviors had been going on before his father left.

The witness testified that Ms. Xxxxxx sent her a message around February saying that she wanted to start keeping data on XX’s behaviors to try to understand them.  To her knowledge, that was not done.  

  Ms. Xxxxxx also stated that she had problems with the XCPS school bus system.  They wanted to have XX at a bus stop that was not safe.  She had to fight that battle every year.  Eventually she had to get a stroller for XX, not because he couldn’t walk, but because he was too mobile.  She testified that XX would try to flip the stroller.

In March of 2023, Ms. Xxxxxx testified that she began to reach out for help from Xxxxxxxx County and the state.  She explained what happens when XX would “drop.”  She explained that XX would drop to the floor screaming, tantrums, throwing items, kicking people, and pulling hair.  She testified that she has had jewelry snatched off her neck and through her ears.  She explained that she did not reward bad behavior and would stick it out.  

The witness was shown another home video dated December 24, 20xx.  This video was taken during XX’s first year at Xxxxxxxxxxx (fifth grade).  The witness was trying to administer XX’s nightly medicine.  XX was noncompliant, exhibiting anger and aggression.

Ms. Xxxxxx was offered services through social services but declined them because by that time, XX had been accepted at Xxxxxxxxxxx.  It took three or four months after applying for social services to offer her some help.   

The witness wrote a letter requesting that XCPS fund XX’s residential placement at Xxxxxxxxxxx.  XCPS declined in January 2024.  XX was placed at Xxxxxxxxxxx in mid-July 2023.  

Ms. Xxxxxx described XX’s noncompliant behaviors during assessments.  She stated that XX understands what is said to him but just will not cooperate.  She described how XX would repeatedly scream during church.  She testified that XCPS would reward his bad behavior.  She said that with XX, although hard, one must ignore XX and wait him out during his behaviors.  She described that Xxxxxxxxxxx would use a pad to buffer him from hurting himself during self-injurious behaviors.  She described how Xxxxxxxxxxx is prepared for XX’s expected behaviors.

The witness was shown another video dated June 8, 2024.  XX had been at Xxxxxxxxxxx a little less than a year.  In the video, XX is eating, not throwing his fork, sitting appropriately without having to be strapped in the seat, and communicating using his talker.  The witness testified that Xxxxxxxxxxx has worked very hard on XX’s eating and that he is now eating safely.

Ms. Xxxxxx testified that when reviewing XX’s documents from XCPS, she noticed regression.  XX had the same tests from 2020 that he had in 2023.  He continued to work on the same words that the previous reports said he had already mastered.  She also testified that XX was regressing in math.  She claimed that XX was still working on his numbers 1 – 30, when it had been previously reported that he had already mastered that goal.  She agreed to the proposed IEPs because she was now able to get him on the bus and she knew that XX was being very inconsistent at school.  She claimed to have worked a lot with XCPS on the IEPs.

The witness testified that both her family and XX’s father’s family initially contributed to the costs associated with XX’s placement at Xxxxxxxxxxx.  She stated that it was a huge sacrifice and that she was grateful for their help.  They are no longer contributing to the costs.

Ms. Xxxxxx testified that it was a frustrating experience for her when she worked with FAPT.  They wanted a short-term solution and were slow with their payments to Xxxxxxxxxxx.  The FAPT ultimately contributed about $90,000 towards XX’s education at Xxxxxxxxxxx.  The FAPT was also concerned about the fact that Xxxxxxxxxxx was an out of state institution.  Also, although XX was granted the Medicaid waiver, it was granted on the same day he entered Xxxxxxxxxxx.  Medicaid would not pay for Xxxxxxxxxxx because it was out of state.

The witness testified that Medicaid would pay for home aides for XX but they kept leaving because they were not being paid enough.  Medicaid would not allow her to supplement them.  She and XX’s father looked into au pairs but their house was not big enough so they were going to build a bigger house but all that fell through.

The FAPT agreed to send XX to Xxxxxxxx but Xxxxxxxx would not initially accept XX because he is nonverbal.  Xxxxxxxx is located in xxxxxxxxxx, Virginia.  In 2025, Xxxxxxxx changed their mind and agreed to accept XX.  Xxxxxxxx did not respond to her inquiries so she does not know why they changed their mind.

When Ms. Xxxxxx visited Xxxxxxxx, she observed that Xxxxxxxx has group homes that she considered unsuitable for XX.  The school and infirmary were about 25 miles away from the group home whereas, at Xxxxxxxxxxx, everything is right there at the facility.  So at Xxxxxxxx, XX would have to be transported to school.  Also, the group home was located on a busy street and not safe for XX, who was known to elope.  She was concerned that he could run right out onto the street.  All of the windows at the group home were not locked so XX could easily escape.  Although the unlocked windows had an alarm, she claimed that XX would “freak out” if the alarm went off.  There were between four and six other people in the group home.  She claimed that two people working at the group home at night with that many residents would not be enough if their disabilities were similar to XX’s disabilities.

When Ms. Xxxxxx met with the XCPS IEP team in January of 2024, they were proposing that XX remain at Xxxxxxxxxxxx.  The witness proposed that the behavioral assessment and BIP from Xxxxxxxxxxx be accepted by XCPS but they rejected the proposal.  She testified that XCPS never proposed a behavioral assessment nor BIP for XX.  She testified that a BIP is used at Xxxxxxxxxxx during school and while in his residence.  XX needs the consistency.

For the 2025-2026 school year, the XCPS IEP team proposed that XX attend the Xxxxxxxxxxxxxx (Xxxxxxx), which is equipped to educate children with autism and intellectual disabilities.  The school has medically fragile children on one end and children with severe behavioral problems at the other end.  Ms. Xxxxxx wanted to send XX to that school when he started kindergarten.  She believed that most of the children have a BIP at Xxxxxxx but XCPS did not want to integrate that into XX’s IEP at Xxxxxxx.  The director of Xxxxxxx attended the IEP meeting and he opined, at that time, that he did not think Xxxxxxx was a good fit for XX.  
  
Ms Xxxxxx also wanted goals addressing toileting, feeding, and hygiene in the IEP.  Those goals were in the Xxxxxxxxxxx IEP and she considers those proposed goals to be a part of his education. XX still has struggles in those areas.  

When discussing visitation with XX at Xxxxxxxxxxx, the witness testified that she tries to bring XX home monthly.  When she returns him to Xxxxxxxxxxx, he is very happy to be back.  She also has weekly phone calls with XX.  She testified that there was no visitation in April, May 2025 because she admitted herself into a xxxxxx program for five weeks.  She does not have xxxxxxxxxxxxxxxx issues but the xxxxx of her previous marriage with XX’s father took its toll.   

Cross-examination:  The witness acknowledged that the FAPT and Children’s Services Act addresses family issues.  The witness described her job as a very busy mom.

Ms. Xxxxxx acknowledged that XX learned to use his ACC device through XCPS.  The program used with the device is LAMP.  The witness discussed how she worked extensively with XX’s education while he was home during COVID.

The witness acknowledged that the family used Medicaid and respite services for six years through a Medicaid waiver program.  She explained how the system worked for her family.     She thought that XX was making progress during COVID.  

The witness testified that she agreed to an IEP that would take XX through his fourth grade year because she did not think she had any other option.  That IEP had goals in task participation, reading, communication, math, mobility, and adapted physical education.  She acknowledged that none of the goals on the IEPs that she signed were to be implemented out of the school setting.  

The witness testified that she thought Ms. Xxxx, XX’s fourth grade teacher was a great teacher.  She was the only school person to suggest an FBA and BIP for XX.  

Ms. Xxxxxx discussed the medications that XX was taking.  There was a switch from one antipsychotic medication to another while he was in the fourth grade.


The witness testified that as of March 2023, she was pursuing the IEP process, FAPT, and Medicaid for XX.  There were IEP meetings on March 27, 2023 and June 2, 2023.  By that time, the witness acknowledged that she had already put in an application to Xxxxxxxxxxx.  XCPS offered an additional goal to be added to the IEP of behavior improvement.  She opined that they offered that goal because they were seeing the same maladaptive behaviors at school that she was seeing at home and they were seeing some behaviors they had not seen before in XX.    

Ms. Xxxxxx testified that there are three buckets of money available to fund XX’s education:  school, county, and state.  She testified that if it was not a safety issue keeping XX in the home, she would have continued to pursue other avenues but she was unable to keep XX safe.  

The witness testified that Medicaid and the Community Services Act were looking for somewhere in Virginia for XX since he was a Virginia resident.  She said it was frustrating because, although the places they offered were in Virginia, they were further away from her than Xxxxxxxxxxx.  She would not have been able to visit as often.  

The witness declined intensive care coordination (ICC) because they took three or four months after her request for help to come through.  By that time, XX was in Xxxxxxxxxxx.  Ms. Xxxxxx acknowledged that ICC would have dispatched personnel to the home to help with XX.  

Ms. Xxxxxx testified that her xxxxxxxx, Xxxxxxx, is living in Xxxxxxxxxxxx with a foster family.  She thought that getting Xxxxxxx out of the house away from XX might help.

The witness testified about the Medicaid waiver.  She received the waiver at the end of July 2023.  She thought that the waiver would support XX at Xxxxxxxxxxx but the waiver only covered group homes.  It is not safe for XX to be in a group home.  Ms. Xxxxxx acknowledged that she enrolled XX into Xxxxxxxxxxx without involvement of XCPS or Xxxxxxxx County.  She sought their help but she had to do something quickly because XX had become a safety issue.  

When Ms. Xxxxxx was asked whether she was concerned that XX did not get a BIP at Xxxxxxxxxxx until several months later, the witness testified that she is glad they waited to put the BIP in place.  She appreciated that they needed time to access XX, gather data, and observe his behaviors.

The FAPT and CSA suggested Xxxxxxxx for XX.  Xxxxxxxx reexamined his application and in September 2025 they said that their facility would be appropriate for XX, despite the fact that they initially rejected XX.  Xxxxxxxx contacted Xxxxxxxxxxx to discuss XX but she was not invited on the call.  In her opinion, Xxxxxxxx is a non-starter because the group home is unsafe for XX.

The witness signed an IEP proposed by XCPS dated February 10, 2025 but added language that she did not agree that the proposed IEP was providing a FAPE to XX.  She signed it for implementation at Xxxxxxxxxxx for FAPT funding. She testified that the logistics were a nightmare to maintain the Medicaid waiver and it would not pay Xxxxxxxxxxx because it was out of state, so she lost the waiver.  She did not appeal the decision.

The witness testified about a chart she created called XX’s IEP analysis.  She went through his goals and performed a yearly comparison.  

The witness testified that XX continues to exhibit maladaptive and self-injurious behaviors at Xxxxxxxxxxx.  She stated that she is not in a position to handle those types of behaviors.  She just wants XX to be safe.

Redirect examination:   Ms. Xxxxxx testified that despite XX’s continuous bad behaviors at Xxxxxxxxxxx, she wants him to remain there because she knows that they are not rewarding him for his bad behaviors.  They are sticking it out.  They are not giving him Goldfish or the attention he is trying to get with his bad behaviors.  Eventually he will hopefully learn that no amount of kicking and screaming will get him what he wants.  Since he has been at Xxxxxxxxxxx, he has made progress.  When he comes home, there has been no injurious behavior.

XCPS had no behavior goals in XX’s IEPs until 2023 although the petitioner had reported an increase in his behaviors. XCPS did not collect data on XX’s behavior.  

Ms. Xxxxxx testified that FAPT was not indefinite and that they have regular meetings about the renewal of funding.  She said that FAPT funding came with a lot of strings and that the meetings they have every three months were unsustainable.  Although she was grateful for the funding, she opined that the FAPT process is not family friendly.  Over three years, FAPT paid Xxxxxxxxxxx about $90,000.

Day 4
Respondent’s Witnesses:
Xxxxxxxxxxxx:  (Transcript:  Day 4, pages 7 – 171)  Direct examination:   Ms. Xxxx was XX’s fourth grade special education teacher and case manager for school year 20xx-20xx.  Her maiden name was Xxxxxx.  She sometimes appears in the record under her maiden name.  Her classroom was a self-contained, category B, special education class for students with intellectual disabilities at Xxxxxxxxxxxxxxxxxxxxxxx School.  The school is a kindergarten through sixth grade general education elementary school.  

	She provided all of the academics for the students in her class.  Her class had opportunities to be part of the larger school.  She began teaching special education in the 2019-2020 school year.  The witness discussed her licensures, educational and work background.  She won the new teacher of the year award at Xxxxxxxxxxxxxxxxxxxx School in 2021.  The witness qualified as an expert in special education.

	Ms. Xxxx testified that she often collaborated with XX’s related service providers, music teacher, and general education teacher.  She had six students, including XX, in her classroom.  She described a typical day for XX at school.  One support staffer would assist XX in the bathroom.  He would use the pull-up and sometimes the toilet.  The witness testified that XX very much enjoyed peer interaction with his general education peers.  She stated that XX communicated with a communication device. 

XX had 8 ½ hours of special education support in the general education setting which included the morning meetings, lunch recess, and music time. He also had two hours per week of adapted P.E.  His occupational therapy and physical therapy sessions were conducted in her classroom.  The rest of his time was in her classroom.

	The witness discussed XX’s 2022-2023 school year IEP.  She provided a detailed description of how she and the related services instructors implemented the IEP. She thoroughly discussed and explained XX’s IEP goals, i.e. task participation; reading; communication; math; mobility, including adapted P.E.  She discussed the use of accommodations and modifications.  As they worked on various goals, she maintained data which was reported on the quarterly accumulative progress report of the IEP.

	When reviewing XX’s progress report from third grade, Ms. Xxxx testified that in reading, XX reached mastery of the goal by the end of the school year.  XX came to her class with great use of his communication device.  He performed very well with the device.  In math, XX could count from 1 – 30 using his device and count items.  She saw progress in his math skills.  She never felt that XX’s mobility impacted his ability to navigate through the school. The PE teacher was better equipped to discuss his progress in that area.  Ms. Xxxx said that growth and progress continued with XX during his fourth grade year.  

	The witness testified that XX passed both his third and fourth grade alternative assessments.  The assessments are alternatives to the standards of learning (SOL) tests.  Through exposure and using different standards of learning at the fourth grade level, XX was able to generalize that information to the test, pass the test, and demonstrate expected skills.  The test is a state standardized, multiple choice test with 30 questions.  By XX passing the assessments, that indicated that he had acquired all of the necessary fourth grade skills, per the state, in both math and reading.

	The witness discussed an IEP meeting conducted on March 27, 2023 at which XX’s IEP was developed.  The team discussed present levels of performance, updated his goals, accommodations, and service hours for the remainder of the year and for the upcoming school year.  Ms Xxxx stated that she was heavily involved with drafting the IEP but acknowledged that it was a collaborative effort.  

	When asked about XX’s behaviors at school during fourth grade, the witness testified that there were no significant behavioral concerns at the beginning of the year.  In January she began to see some of the behaviors that the petitioner was describing at home but not to the same extent.  The increased behaviors aligned with the time that XX’s father went into xxxxx.  She did not witness any elopement.  He did not scream for extended periods of time.  She saw some instances where XX would act aggressively towards other students or staff.  That is why the team proposed the behavioral goal in March.  She recalls XX choking on his food only one time and throwing a water bottle at a student only one time.  He was not regularly hurling items at her.  The data indicated that XX would often use his behavior to get adult attention.  They began teaching him to use his device or raise his hand to get attention.  

	Ms. Xxxx testified that the team did not recommend a FBA or BIP for XX because at the time there was insufficient evidence or data to show that his frequency or magnitude of behaviors required either.  The behavioral goal was added to his IEP to allow for data collection and to see whether the strategies they were employing were effective.  She did not reach out to the school’s behavior intervention specialist but if the behavior persisted, that would have been the next step.  There was no suggestion for a BIP from any of the team members, including the parent.  The petitioner consented to the IEP.  The IEP would have been implemented at Xxxxxxxxxxxx.  

	The witness testified that XX appeared to enjoy school.  If he had an issue, it was because she was making him leave the general population.  There were no problems with getting him off the bus or coming into the building.  

	The witness learned that choice was powerful with XX.  She was able to work with XX through his moments of frustration by offering him a choice.  She opined that Xxxxxxxxxxxx was the least restrictive environment for XX and that a change in schools was not warranted.  The March 2023 IEP was her last involvement in XX’s educational programming.

	Ms. Xxxx testified that XX was safe at school.  However, the choking incident was of concern.  They immediately changed his lunch routine to insure his safety.  At no time throughout the year did she feel that XX was a threat to himself or others.

	The witness testified that Goldfish may have been used as a snack, but that they were never used as a reinforcement tool or incentive.  He only received one serving.  If he was still hungry, he was offered a fruit or vegetable alternative.  

Cross-examination:  The witness testified XX’s scores cannot be compared to a typical fourth grade student.  The witness was questioned about the T-scores she had given XX as they appeared on a XCPS psychological evaluation conducted on August 3, 20xx.  Ms. Xxxx routinely rated XX to be in the normal range.  She acknowledged that she was not very familiar with the individual points that made up the scoring.  She also acknowledged that the psychologist said that her scores should be interpreted with caution given that XX is a student with significant developmental delays.

	Ms. Xxxx testified that all of her students were on a bathroom schedule, including XX.  She did not have a written toileting plan for XX to help him with potty training.  When asked about instances  when XX would flop on the floor or refuse to do something, the witness acknowledged that she did not keep data on his behaviors because he did not have a behavioral goal at that time.  

	In contrast to the witnesses’ approach of giving XX a preferred choice to avoid his behaviors, the witness was asked if she was aware that the Xxxxxxxxxxx BIP recommended that XX not be offered preferred activities.  In response, the witness said that she was not there when they were collecting data.  

	The witness testified that she would honor XX’s requests for “fast hands” when it was requested at an appropriate time.  “Fast hands” is when hands are rubbed together quickly.  XX really liked fast hands.  The witness was unaware that Xxxxxxxxxxx discouraged fast hands.

	The witness testified that she had observed XX hitting the same button on his ACC device.  She would try to redirect this behavior if it was interfering with an activity but would allow it if they were in a social setting and not being disruptive.  

	On direct examination, the witness testified that XX did not have impacting behaviors at the beginning of the year.  She was asked about an incident documented by the occupational therapist on September 14, 2023 in which XX demonstrated impacting behaviors of yelling and pushing the chair away from the activity because he wanted to go outside. He was also observed throwing apples.  The witness acknowledged that XX was exhibiting maladaptive behaviors in her classroom.    

       The witness acknowledged that on November 7, 2022 during a fire drill, the OT noted that XX exhibited impacting behaviors such as yelling, lying on the ground, and running.  On December 9, 2022 it was logged that XX had impacting behavior requiring max verbal prompting.  The witness did not know what max verbal prompting meant.  She did not remember the incident.  XX was asking for a basketball and his behaviors were interfering with the lesson.  In the spring of 2023, it was noted that XX initially participated in the typing lesson but later began with impacting behaviors and turned off his computer.  An entry dated September 7, 2022 by the physical therapist noted that XX was noncompliant during PE.  The witness was not with XX during PE class.  Another entry dated October 3, 2022 showed that XX demonstrated behaviors during math class involving his shoes and socks.    The witness had no recollection of that incident.  An April 19, 2023 entry says that XX was sitting on the floor by the elevator.  Ms. Xxxx testified that the elevator was not the preferred method to navigate through the school, but it could have been an activity that he earned.

	The witness maintained that she did not note a high level or frequency of aggression from XX.  She did not remember an email to Ms. Xxxxxx from her dated November 16, 2022 in which she acknowledges noticing a slight increase in XX’s behaviors.  On direct examination, the witness testified that there was never a time when XX was unsafe to himself or others.  However, in a January 2023 email, the witness acknowledged that she wrote to Ms. Xxxxxx that XX threw a water bottle at another student and attempted to kick him without cause.  

The witness acknowledged writing a message to Ms. Xxxxxx on February 3, 2023 saying that XX appears to be attention-seeking and that she needed to collect more data.  She stated that it would have been informal data, looking for patterns.  To collect formal data she would have needed parental consent.  Despite this, she did not recommend a FBA.  There was not a written plan to address XX’s behaviors beyond the behavioral goal.

 When questioned by the Hearing Officer about XX attempting to hit other students and staff, the witness stated that XX had attempted with an open hand.  The incidences were frequent enough to have been included in the behavioral goal but she could not recall how often.  Ms. Xxxx testified that XX had a toileting schedule.  She said that he was cooperative with toileting.

The witness was referred to a March 2023 document related to XX’s IEP meeting which stated that XX was very motivated by peer and adult attention, and when he does not get it, he attempts to get it through maladaptive behaviors.  Examples were:  climbing on desks, attempting to hit peers and adults, or kicking his feet to make a noise.  


The witness was questioned about the fact that a January 20, 2022 report indicated that XX had read all of the Dolch second grade sight words and was working on third grade words, but in her class, he was working on primer (kindergarten) and pre-primer words.  The witness responded that it appeared that XX had not mastered those lists and she could not speak to how many times he had been able to identify those 2nd grade words.   

	Ms. Xxxx was questioned about XX’s math goals.  An April 30, 2020 report indicated that XX was able to count to 30 using his device.  The witness distinguished that report from what she was doing in her class by stating that she was working on sets to 30 with XX and he had to count independently with her.  The teacher was counting with him in April.  

	When questioned about XX’s use of his ACC device, the witness testified that COVID may have interfered with his progress.  She was referred to a report dated January 24, 2020 stating that XX could use phrases 70% to 80% of the time using his device.  She was working on the same thing with XX.

	The witness was unaware of any elopement issues with XX.

Redirect examination:  The witness reaffirmed that she was unaware of any elopement issues with XX.  She did not collect data on his behavior.  She did not recommend a FBA or BIP because she did not think XX needed it.  She explained that with the behavioral goal in place, XX’s fifth grade teacher could have collected data to see whether a BIP was required.  She also explained that the behavioral goal in the IEP had clear and explicit directions as to how XX’s education and behaviors were to be met.  There was no question in her mind that XX was a student with intellectual disabilities.  

	Ms. Xxxx testified that she would have remembered if noncompliance with toileting was a big issue with XX and she does not recall it being a big issue.  If it had been, they would have addressed it in the IEP.  

	The witness explained that there was a big difference between mastering a word list and working with the words in context.  Working with the words in context adds more rigor to the goal.

Xxxxxxxxxxxxxx:  (Transcript:  Day 4, pages 172 – 231)  Direct examination:  Ms. Xxxxxx works with XCPS as an occupational therapist.  Ms. Xxxxxx reviewed her resume, described her professional experiences, and professional credentials.  She qualified as an expert in the field of occupational therapy (OT).    

	Ms. Xxxxxx worked with XX during his fourth grade year at Xxxxxxxxxxxx, school year 20xx-20xx.  She saw him about 30 minutes per week equaling two hours per month.  She provided support in XX’s classroom in a small group environment.  Ms. Xxxx was his special education teacher at the time.  Ms. Xxxxxx supported the OT goals that were in his IEP for that school year.  The goal was task participation.   


The witness explained that adaptive tools were used such as writing and cutting tools during her sessions with XX.  The adaptive tools were used to get XX to participate in classroom activities.   She explained how the various tools operated.  She stated that XX required both verbal and physical prompts.  She testified that XX successfully participated in activities.  The witness provided detailed descriptions for several of the activities she conducted with XX. 

Ms. Xxxxxx testified that the only time she saw maladaptive behavior was during a fire drill.  He did not show maladaptive behaviors the majority of the time she was working with XX.  She opined that XX made progress from the beginning of the year to the end of the year.  He had progress scores of 3s and 4s.  

She participated in several meetings about XX starting in March of 2023.  She was there to collaborate about the task participation goal. A writing goal was added to enhance XX’s communication skills.  She believed that the 2023-2024 IEP proposed for XX was appropriate.  The proposed IEP was based on data and collaboration.  By that time, however, XX was at Xxxxxxxxxxx.  

Ms. Xxxxxx completed an occupational therapy evaluation in September 2023 on XX.  He was already at Xxxxxxxxxxx.  The goals for the 2024 proposed IEP were taken from information that came from Xxxxxxxxxxx.  

Cross-examination:   Ms. Xxxxxx stated that XX was making progress throughout the year, but also acknowledged that he did not reach any of his goals.  In a report she acknowledged that she wrote that XX demonstrates difficulty with participating in adult directed tasks or completing work throughout the day without support.  

The witness recalled XX sometimes repeating the same command on his ACC device.  The witness was shown a report from March 2022 where it was reported that XX could independently write the first four letters of his name on a piece of paper.  The witness testified that she could not recall whether XX was able to do that at the beginning of school year 2022-2023.  By the end of the year he could write the first four letters of his name.  He could also type the last three letters of his name.

The witness discussed the school function assessment that she administered to XX in 2023.  The scores indicate how a student performs compared to general education peers.  The assessment is a judgment-based questionnaire completed by teachers.  In some areas such as social conventions, behavioral regulation, safety, and positive interactions, XX’s scores went down considerably from 2020 to 2023.  This meant he needed more support in those areas in 2023 than he required in 2020.

Redirect examination:   The witness acknowledged that pieces of the assessment scores were impacted by COVID.  She reaffirmed that XX made progress during the school year.  The fact that he did not make mastery does not mean he did not make progress.    




Day 5

Xxxxxxxxxxxxx:  (Transcript:  Day 5, pages 14 – 160)  Direct examination:  Ms. Xxxxx works for XCPS as a speech language pathologist.  Ms. Xxxxx extensively discussed her experiences in the field.  She qualified as an expert in the field of speech and language pathology.

	Ms. Xxxxx started working with XX in mid-November of 2022.   He received four hours per month in the intellectual disability classroom.  Ms. Xxxxxx was his teacher.  Ms. Xxxxx conducted a speech and language evaluation of XX in August of 2023.  She was impressed that XX was able to work for about 30 to 45 minutes with short breaks.  XX did very well during the evaluation.  She characterized XX as a multimodal communicator.  He would use gestures, occasional vocalization, and his ACC device to communicate.  The ACC device is his voice.  

	The IEP goal was to get XX to use his ACC device with less prompting.  He was making progress.  The goal was later modified to include a questions goal.  The April 1, 2022 IEP worked on feelings goals.  That was a speech and language goal.  She provided examples of how they worked on the goals.  XX was progressing.  He was describing not only his own feelings but others.  He was working  towards meeting his goal and was creating a larger variety of words.  He also demonstrated the ability to work for longer periods of time. The witness did not observe XX being aggressive.  It was sometimes hard to get him to transition, he would become agitated and yell.  She did not observe him trying to elope.  She saw him run ahead of the class once but he stopped when told.  

	Ms. Xxxxx testified that she recalled that the mother reported XX having extreme behaviors.  She did not observe any extreme behaviors.  She opined that XX was overall having a good year.  He scored 100% accuracy for identifying photos depicting emotions via his ACC device.  She served on XX’s IEP team and contributed to his goals.  She recommended a reduction of 30 minutes in service time.  

	The witness testified that the severity of XX’s behaviors did not justify a BIP.  She stated that XX really liked being with his general education peers.  As of June 2023, in her opinion, XX was making steady progress and Xxxxxxxxxxxx was his least restrictive environment.     

	She discussed an IEP meeting she attended on January 25, 2024.  Information from Xxxxxxxxxxx was reviewed.  The goals were very similar to previous IEPs.  The goals incorporated her experiences with XX along with information from Xxxxxxxxxxx.  

She participated in the IEP meeting on June 2, 2025.  She believed that the goals and services proposed in the IEP were appropriate.  XX had been making progress.  

Cross-examination:   The witness was shown a video from October 2020 in which he was using his ACC device.  XX responded to his mother using a three word utterance to a WH question.  When asked whether she knew XX was answering WH words in 2020, the witness said it was hard for her to judge in that context.  The witness acknowledged that it appeared that she was working with XX on some of the same things he had previously been doing in 2020.  She distinguished some of the activities from 2020 as well as when she was working with XX in 2022.  

	The witness testified that she did not work on articulation with XX.  That was not a goal on his IEP.  

	The witness was provided several examples of XX’s skills being better before she was working with him.  The witness consistently distinguished the examples.  

	In reference to XX’s behavior, the witness saw him spit on a teaching assistant once.  The first few sessions with her he might have been noncompliant.  

Xxxxxxxxxxxxxxxx:   (Transcript:  Day 5, pages 163 – 239)  Direct examination:  Ms. Xxxxxxxxx is the Utilization Review Manager, Children’s Services Act (CSA) for Xxxxxxxx County.  Her agency authorizes funds for behavioral health services.  Their goal is to keep children in their communities with their families.  The agency follows federal Medicaid and state regulations.  XCPS and Xxxxxxxxxxxx City Public Schools allocate the funds for students with IEPs.  Beyond the IEP process is the Xxxxxxxx/Xxxxxxxxxxxx Community Services Board (CSB).  She explained the process and how the funds are allocated.  CSA is mandated to look at the shortest term stay possible.  She explained the DD waiver process.  

	The witness testified that in early 2024 the Xxxxxx family was working with CSA.  The case manager requested a family assessment and planning team (FAPT) meeting.  Reasons were found for a behavioral health placement but no Virginia facilities would accept XX.  They started looking for a facility outside of their network using the Interstate Children’s Compact.  

	XX was placed at Xxxxxxxxxxx.  The agency saw issues with discharge planning and family reunification.  FAPT required family visits at least once per month and family therapy every other week.  Ultimately, CSA FAPT funding was approved for Xxxxxxxxxxx on a behavioral basis around May of 2024.  

	CSB was working with the family to support family visits.  There were concerns that XX had not had a family visit from October 17, 2024 to June 30, 2025 and there were no plans for visitation.  The family reapplied in the spring of 2025 and XX was approved to attend Xxxxxxxx in Virginia, but XX did not attend Xxxxxxxx. 

Cross-examination:  The witness testified that there was concern about Xxxxxxxxxxx because it was not a treatment program.  It is an educational program.  The witness acknowledged that all of the programs in Virginia denied admission to XX, or, said that he was not a fit for their program.  In April 2024, Xxxxxxxx also said no to XX because he was non-verbal.  The witness acknowledged that XX had a family visit in August 2024.  

Re-direct examination:   The witness affirmed that Xxxxxxxx approved XX upon second look.  She testified that the parent did not appeal the FAPT decision to stop funding.  The witness explained that the family-of-one is how a family can access Medicaid funding.  Funding for Xxxxxxxxxxx was initially approved with the understanding that they would execute a behavioral health plan for XX.

	Ms. Xxxxxxxxx testified that they have several children at Xxxxxxxx.  She stated that it provides a safe environment.    

Xxxxxxxxxxxxxx:  (Transcript:  Day 5, pages 243 – 318)  Direct examination:  Ms. Xxxx is the school psychologist at Xxxxxxxxxxxxxxxxxxxxxxx.  The witness discussed her resume and professional experience.  She has worked in the field of psychology for about 23 years.  The witness qualified as an expert in school psychology.  

	She assessed XX when he was in the first grade.  She has reviewed subsequent assessments conducted on XX.  She was involved in XX’s eligibility process and with some of his more recent IEP meetings.  In 20xx, XX was found eligible for special education services under the categories of autism, intellectual disability, speech and language impairment, and multiple disabilities.    

	Ms. Xxxx described the characteristics of autism.  She explained that student’s with intellectual disabilities often show progress but it is slow progress.  Children like XX often have impacted communication skills.  XX benefited from social interaction.  

	The witness recalled discussing a BIP for XX during September and October 2024 IEP meetings.  From what she observed and read, XX’s behaviors did not rise to a level where he needed a BIP.  In her opinion, XX’s behaviors did not interfere with him accessing the curriculum.  She testified that BIPs are meant to be for short-term, where positive replacement skill is taught and then progress is measured.  She explained that when a child needs a BIP it is used to replace a maladaptive behavior with a more socially acceptable behavior.  When behavior is addressed through an annual goal, the skill or behavior is taught.  The student would receive services and the special education teacher would work on the goal.

	The witness stated that the 2020 and 2023 clinical assessments of XX’s behavior were commensurate.  There were no increases in behaviors from 2020 to 2023.  She believed that the recommendation for XX to attend Xxxxxxxxxxxx was an appropriate recommendation.  She testified that Xxxxxxxxxxxx had the program to service students with intellectual disabilities.  

Cross-examination:   The witness testified that she did not see XX with any regularity in his classroom.  The bulk of her interaction with XX was when he was in the first grade.  She did not observe XX at Xxxxxxxxxxx.  She was aware that XX had a difficult time with the 2023 clinical assessment performed by Ms. Xxxxxx.  He exhibited behaviors and refused to leave the office area.  She recalled that the 2023 evaluator mentioned that XX threw a water bottle during the assessment.    

	The witness acknowledged that it had been reported that XX was showing physical aggression at least three times a day.  She considered that to be a low rate depending on what the behaviors were.  He was also having self-injurious behaviors several times per week.  She acknowledged that a student could have both annual behavior goals and a BIP.   The witness could not point to a document stating that a BIP should be only six to eight weeks long.  In order to have a BIP, the behaviors must interfere with the student’s ability to access the curriculum.  

	The witness reviewed a January 2023 email from his teacher to the parent advising that XX had a huge spike in behaviors.  She suggested that the spike may have had something to do with the father leaving the home.

Redirect examination:  The witness testified that all of the data was reviewed on XX during the IEP meetings.  She also collaborated with his teacher before making her recommendations.  

Xxxxxxxxxxxxxxxxxx:  (Transcript:  Day 5, pages 325 – 345)  Direct examination:  Ms. Xxxxxxxxxxx is the procedural support liaison that supported XX for several years while he attended Xxxxxxxxxxxx, until he was placed at Xxxxxxxxxxx. She is employed by XCPS.  She has 22 years experience in special education.  The witness reviewed her resume and explained her job as a procedural support liaison.  The witness was qualified as an expert in special education.  

	She attended several IEP meetings for XX in 2024 and 2025.  She and three other XCPS employees observed XX at Xxxxxxxxxxx on March 6, 2025.  There were five adults and four students in the classroom.  She observed XX working independently on a device during academic time.  He then took a break using a laptop.  She did not observe any direct instruction.  After using the laptop, XX was observed watching a preferred video on YouTube.  He then lined up for lunch.  She observed from 11:00 to 12:25.   

The witness did not observe clear expectations of how to earn positive reinforcement nor did she hear specific language like safe body, hands to self, feet on the floor, or quiet mouth.  She was surprised that XX’s academic time was only 30 minutes.  She stated that he would have received far more academic time at Xxxxxxxxxxxx.  She observed him going to the bathroom and inquired of the assistant how he did.  The assistant revealed that he does not always use the toilet, needs assistance, and uses pull-ups.

Day 6

Xxxxxxxxxxxxxxxxxx (continued from Day 5): (Transcript: Day 6, pages 6–99)  Direct examination:  The witness stated that she supports eight schools and that Xxxxxxxxxxxx is one of her schools.  XX’s IEP team reached out to her to ask what procedures were needed once they were informed by the parent that she was enrolling XX in Xxxxxxxxxxx.  

The witness discussed her participation in an IEP meeting that occurred on January 25, 2024.  She also participated in an earlier meeting on November 8, 2023.  The meeting resulted in a recommendation that XX continue at Xxxxxxxxxxxx in the intellectual disabilities classroom.  She viewed the placement recommendation as appropriate.   The parent was very concerned about XX’s behavior at home.  The team reviewed all available data, including information from Xxxxxxxxxxx, and also provided the parent with support of a social worker to get help in the home.  

Ms. Xxxxxxxxxxx extensively discussed the goals and services in the XCPS proposed IEP along with the team’s rationale.  She discussed the team using the least restrictive environment tool that was a new tool recently adopted by XCPS.  The tool indicated that Xxxxxxxxxxx was too restrictive for XX.  She acknowledged that XX had maladaptive behaviors, as is often the case with students who are intellectually disabled, but XCPS did not see the extent of behaviors that the parent described he had at home.   

The witness discussed IEP meetings that the team had in June, July and August 2025 in which she participated, resulting in an IEP addendum dated June 2, 2025 and an annual IEP dated August 12, 2025.  The IEP team did not think XX needed a BIP but they inserted a behavioral goal in his IEP.  She discussed implementation of the behavioral goal.  The team reviewed the BIP from Xxxxxxxxxxx but concluded that a behavioral goal was more appropriate.  For XCPS to move to a BIP, behaviors had to be very high.  They did not see that in XX.   

The IEP team ultimately changed the placement recommendation from Xxxxxxxxxxxx to the Xxxxxxxxxxxxxx (Xxxxxxx) which is a standalone building.  Xxxxxxx is a public day facility.  At Xxxxxxx, a code is needed to leave the building so it is secure and addressed the parent’s concerns about elopement.  Placing XX at the xxxxxx school was dismissed because it is too large with too many students for XX.  Xxxxxxx is a special education setting for PK- 12.  Xxxxxxx is known for their behavior support with low student-teacher ratios.  The junior high school is next door and she believed that students from there would come to Xxxxxxx for activities.

Cross-examination:   The witness acknowledged that there was nothing in the proposed IEP that provided XX access to the general population at the middle school.  The witness acknowledged that she never worked with XX directly.  

	The witness acknowledged during their visit to Xxxxxxxxxxx, they arrived to observe individual work time according to the Xxxxxxxxxxx schedule. She acknowledged that XX was making good progress on his goals at Xxxxxxxxxxx according to his progress reports.  

	Ms. Xxxxxxxxxxx was questioned about her observation report from the Xxxxxxxxxxx visit versus the report of Xxxxxxxxxxxxxx, who also visited Xxxxxxxxxxx at the same time.  Ms. Xxxxxx is also a procedural support liaison but at the middle school level.  Ms. Xxxxxx indicated that the activity she observed aligned with XX’s reading goals.  Ms. Xxxxxx also observed intensive support being given to XX during the visit.  The witness stated that she did not observe that.  Ms. Xxxxxx also indicated that there was no need for behavioral supports and accommodations during her observation.  The witness agreed with that assessment.  Both agreed that XX received one-on-one attention from either the teacher or assistant.  

	The witness did not believe that XX required a BIP.  She thought that a behavioral goal in his IEP was sufficient based on his behaviors at Xxxxxxxxxxxx.  She stated that the goal itself was the replacement behavior and that a BIP was not necessary.  She stated that although XX’s rates of physical aggression were at three times a day, that is considered a very, very low rate.  The witness acknowledged that with Xxxxxxxxxxx using a BIP, XX’s rate of physical aggression went from 3.79 to 3.35 and that self-injurious behaviors had been cut in half.   

	The witness testified that XCPS would not agree to the parent’s request for functional life skill goals to be included in the IEP.  These goals included toileting, eating, and hygiene.  The witness testified that eating and toileting were included on the present levels of performance (PLOP) page through accommodations. The witness agreed that those skills were needed by XX.

Redirect examination:   The witness stated that she believed toileting was addressed in the PLOP of the proposed IEP.  She testified that if XX exhibited behaviors requiring a BIP, Xxxxxxx could act on a BIP.  

	The witness reaffirmed that students from the middle school sometimes engage in activities with the students at Xxxxxxx, thereby exposing the students to the general education population.  At Xxxxxxxxxxx, XX is not exposed to general education peers.  Xxxxxxx is less restrictive than Xxxxxxxxxxx.  

	The witness acknowledged that over the years of her career, she has recommended BIPs for many students.  The witness discussed the wealth of information she considered before making her IEP recommendations.

Xxxxxxxxxxxxxxxxx:  (Transcript:  Day 6, pages 102 – 175)  Direct examination:   Ms. Xxxxxxxxxxx is the senior manager for XCPS Multi-Agency Department.  She supervises private special education placements for Xxxxxxxx County.  Her team supports and services students that are placed for treatment by Xxxxxxxx County.  She supervises a department that supports three types of special education students:  those placed in private special education day schools and residential special education schools; those placed into foster care or juvenile detention; and those that have been placed by their families for treatment.  She also serves as a member of the Community Services Board (CSB). 

	The witness reviewed her experiences in education.  She qualified as an expert in the area of special education.  

	She has been involved with XX’s case as liaison between the family and several agencies.  She has attempted to explain the funding nuances associated with XX’s placement.  She testified that FAPT assisted with funding Xxxxxxxxxxx for XX in the amount of about $90,000.  FAPT authorized payments due to XX’s treatment needs and because of his needs at home and in the community.  FAPT was in support of short term residential treatment in order to stabilize his behaviors and plan for a return home.  The funding was authorized for both educational and residential costs.  The family also pursued a Medicaid waiver.  There was also authorization for an applied behavior analysis (ABA) provider – Premium Care.  ABA providers help in the home and sometimes take the children into the community.	

	As she understood it, funding stopped to Xxxxxxxxxxx because the school failed to uphold their end of the contract.  They failed to provide monthly treatment team meetings and provide a discharge plan for XX to return home.  Xxxxxxxxxxx indicated that they were a school and not a treatment center and that the requirements were not normal practice for them.  

She testified that the FAPT always looks closest to home for programs.  So programs in Virginia are preferable.  In 2025, Xxxxxxxx, located in Winchester, Virginia, accepted XX into their program.  On July 9, 2025, Xxxxxxxx and Xxxxxxxxxxx had a virtual meeting to discuss XX.  XX was interviewed by Xxxxxxxx during the meeting.  On August 27, 2025, representatives from Xxxxxxxx also visited Xxxxxxxxxxx to observe and gather more information about XX.  They subsequently received word that XX had been accepted at Xxxxxxxx.

It was noted that Xxxxxxxx did not accept XX in 2024.  The person that made the previous decision was deceased so they did not know why he rejected XX.   

Ms. Xxxxxxxxxxx described Xxxxxxxx as a series of group homes situated in communities with a traditional looking school campus.  Students are transported in vans from the group home(s) to the school campus.  Xxxxxxxx has supported students with intensive behavioral needs coming from XCPS.  They have supported XCPS students who are prone to eloping, self-injurious behaviors, and aggression.  Some of the students have had unique communication and medical needs.  The witness applauded Xxxxxxxx as having done a good job with supporting students with a variety of behavioral and unique needs.  FAPT would pay for Xxxxxxxx.  Meetings would be required every two, three or four months.  The witness stated that it is possible that the Medicaid waiver could pay for the residential portion of Xxxxxxxx and FAPT would pay for the educational portion but that FAPT is willing to pay all of it for right now.  FAPT still requires a plan to return the student home.  

The witness testified that Xxxxxxxx has other campuses but they deal with other student disabilities.  She stated that each group home has between four and five youth.       

Cross-examination:  The witness acknowledged that the parent stated that XX needed a residential school like Xxxxxxxxxxx.  It was pointed out to the witness that XX was initially rejected by Xxxxxxxx because he was non-verbal.  The witness expressed surprise because she knew of other students that attended Xxxxxxxx that were non-verbal.  

	The witness explained that there is a gate requiring a code at the school to prevent elopement but was unaware whether there were gates around the group homes.  She said that the group homes have kitchens.  She stated that additional staff is put in place to control elopement and kitchen safety.  The kitchen is not left unmonitored.  

	For XX to attend Xxxxxxxx there would have to be an agreed upon XCPS IEP with goals, accommodations, and services.  The witness was aware of the difficulties that the family encountered keeping ABA providers in the home.  

	The witness explained the Medicaid waiver process and Medicaid process.  She explained that the parent turned down the Medicaid waiver that had been approved for XX because Xxxxxxxxxxx was out of state.  The waiver covered Virginia facilities. She acknowledged that the Medicaid process could be very challenging.  She acknowledged that the IEP team could decide to put a residential special education school in the IEP.         

Xxxxxxxx does not use restraint or seclusion.  They use a technique called Ukeru which they teach a Xxxxxx the country.

Redirect examination:   The witness acknowledged that the IEP team in XX’s case did not decide to place XX in a residential program.  The team decided that XX’s needs could be met in a Xxxxxxxx school.  She stated that her experience with Xxxxxxxx dates back to 2019.  She knows of non-verbal students attending Xxxxxxxx.  She explained that Xxxxxxxx has a wide variety of students with different needs.  

Upon questioning by the Hearing Officer, the witness stated that if Xxxxxxxx was ordered, they would check availability and probably find a way to fund getting him in.  If Xxxxxxxxxxx was ordered, XX would not be funded because the school practices seclusion.  Under XCPS policy, students cannot even be exposed to seclusion.

The witness again discussed funding avenues for XX’s placement.

Xxxxxxxxxxxxxxx:  (Transcript:  Day 6, pages 181 – 241)  Direct examination:  Mr. Xxxxxxxx is the principal of the Xxxxxxxxxxxxxx, XCPS.  The witness reviewed his resume, experiences in special education, and credentials.  He qualified as an expert in special education administration.

The witness testified that he has experience in functional behavioral assessments and BIPs.  He explained that Xxxxxxx takes data on a student using an ABC data sheet to determine what behaviors occur, the antecedent behavior, and the consequence.  They also track what is going on before the behavior and after.  

Mr. Xxxxxxxx described the Xxxxxxxxxxxxxx.  Xxxxxxx is a public day school with a special education only setting. The school has two distinct programs.  The first is the intellectually disabled severe program and the second is called the behavior autism program.  The ultimate goal of the behavior program is to teach replacement behaviors such that the student can reach levels of success so that they can be transitioned back to their neighborhood based schools.  Xxxxxxx is the only school in XCPS with a board certified behavior analyst who tracks data to help students with their behavior needs.  There are currently 53 students at Xxxxxxx, ages 5 to 22 years.  

There are three to six students in a classroom.  There is a teacher and two or three support staff.  Most of the students at Xxxxxxx have some type of intellectual disability.  The whole student population is nonverbal and uses some form of high-tech or low tech communication device.  

Mr. Xxxxxxxx has been involved in several of XX’s most recent IEP meetings.  They have a program at Xxxxxxxxxxxxxx where students from the middle school next door come over and have activities with the Xxxxxxxxxxxxxx students.  This provides the students at the Xxxxxxxxxxxxxx with exposure to the general education population.  They have other outside activities for the Xxxxxxx students as well.  Other schools come in and sponsor proms and dances.  They also have a field day for the Xxxxxxx students.  

Xxxxxxx also has a crisis management staff.  They employ Ukeru which is a behavioral system created out of the Xxxxxxxx School.  Xxxxxxx has systems in place to assist with toileting and hygiene care.  He emphasizes the how in his school.  The school is also big on communication.  The school has an assistant technology specialist who is in-house.  She makes sure the equipment is working properly, including communication devices.  Xxxxxxx has OT, vision, and hearing specialists on staff.

Having a BIP is not a criteria for being accepted into Xxxxxxx.  He has one student in the school that does not have a BIP.  Staff collaborates in the school.  

He has not worked directly with XX but has served on his IEP team.  The information communicated in those meetings is how he first gets to know the student.  Students come to Xxxxxxx from out of state, other counties, and this year, another country.  

As opposed to the middle school, Xxxxxxx has minimal transitions, to art and gym.  The middle school changes classes and has between 800 to 1000 students.  

If XX were to come to Xxxxxxx, the witness testified that they would first relationship build with him.  That is called pairing.  The witness went through a typical day for XX if he attended Xxxxxxx.  He discussed implementation of his IEP.  Based on the information and data he has reviewed for XX, he opined that XX’s least restrictive environment is Xxxxxxx.  He believes that Xxxxxxx could appropriately implement the student’s IEP and meet the student’s academic, behavioral, social, and emotional needs.  

Cross-examination:   Initially, Mr. Xxxxxxxx had some concern about XX fitting in at Xxxxxxx because his rates of behavior, as reported by Xxxxxxxxxxx, were lower than other students attending Xxxxxxx.  He was aware that XX had a BIP at Xxxxxxxxxxx.  

He testified that some of his students have goals around feeding and personal care.  The witness referred to them as life skill goals.  

All of the witnesses were credible.
Findings of Fact

This case is about Xxxxxxxxxxxxxx (student / XX), a chronological Xth grade student, currently attending Xxxxxxxxxxx School (Xxxxxxxxxxx) in Xxxxxxxx, Xxxxxxxxxx.  XX is xxxxxxxx years old.  His birthday was on Xxxxxxx xx, 20xx.  XX really likes basketball and fire trucks.  He has been described as charming and sweet.

XX was unilaterally placed at Xxxxxxxxxxx School by his parent, the petitioner.  He started at Xxxxxxxxxxx on July 18, 2023.  Xxxxxxxxxxx is a residential, private school.  He began in the 300 day residential program, but is now enrolled in the 365 day program.  The 365 day residential program at Xxxxxxxxxxx costs around $xxx,000 per year.  

Until his placement at Xxxxxxxxxxx, XX resided with his family in Xxxxxxxx County, Virginia and attended Xxxxxxxx County Public Schools (XCPS).  There are no jurisdictional issues in this case.
 
	XX has Down Syndrome.  He was first found eligible for special education services in April of 2015 under the disability category of developmental delay.  There is no issue regarding XX’s eligibility to receive special education services.  

In June of 2017, XX was diagnosed with autism.  He was reassessed in 2020 and 2023 resulting in his current identified eligibility categories being as follows: autism, intellectual disabilities, speech language impairment, and multiple disabilities.  Although XX can make some sounds, he is primarily nonverbal and uses an Augmented and Alternative Communication (ACC) device to communicate.  XX is not toilet trained and wears a diaper/pull-up throughout the day and at night.  He has a tendency to eat too fast, which can cause him to choke.  He requires monitoring during meal times.

XX attended Xxxxxxxxxxxxxxxxxxxxxxx School (Xxxxxxxxxxxx), XCPS, for kindergarten, school year 20xx-20xx; first grade, school year 20xx-20xx; second grade, school year 20xx-20xx; third grade, school year 20xx-20xx; and fourth grade, school year 20xx-20xx.  XX’s education was interrupted by COVID during his first and second grades.  While attending Xxxxxxxxxxxx, XX was primarily educated in a self-contained classroom for intellectually disabled students, and with supports, he attended some activities, such as art, music, lunch, and recess, in the general education setting.  

For fifth grade, school year 20xx-20xx, XX was unilaterally placed in the residential program at Xxxxxxxxxxx School by his mother, the petitioner.  XX remained at Xxxxxxxxxxx for his sixth grade year, 20xx-20xx, and for his seventh grade year, 20xx-20xx.  XX is currently in residence at Xxxxxxxxxxx, enrolled in their 365 day program.   

The petitioner, XX’s mother, reported in 2023, that XX’s behavior at home became a danger to himself and other members of her household. She asserted that XX had become unruly and uncontrollable at home. XX’s maladaptive behaviors included: hitting, spitting, eloping, plopping/dropping, throwing items (including his ACC device), screaming for long periods of time, general noncompliance, climbing bookshelves, leaving faucets running, and playing with the stove.  The petitioner further reported that it was unsafe to drive with XX in the car because he would throw things and attempt to get out of the car.  His behavior was generally unsafe.    

The evidence shows that XX also exhibited maladaptive behaviors while attending Xxxxxxxxxxxxxxxxxxxxxxx, but with less frequency and less intensity than in his home environment.  Nonetheless, XX’s maladaptive behaviors began to interfere with his educational progress.     
	
Xxxxxxxxxxx conducted a functional behavioral assessment on XX resulting in a behavior intervention plan used to address XX’s maladaptive behaviors.  XCPS did not adopt the BIP but instead proposed a behavior goal to be inserted in XX’s IEP.
 
XCPS proposed an IEP dated June 2, 202x that included the following goals for XX’s fifth grade year:   behavior improvement, task participation, communication, reading, math, physical education.  The petitioner consented to implementation of this proposed IEP.  The IEP proposed placement of XX back at Xxxxxxxxxxxxxxxxxxxxxxx.

On January 25, 2024, the XCPS IEP team proposed yet another IEP that included the following goals:  behavior improvement, reading, math, object control, communication, writing/written language, motor skills development and adapted physical education, and task participation.  Xxxxxxxxxxxx was again proposed as placement for XX.

On October 18, 202x, the XCPS IEP team, including staff from Xxxxxxxxxxx, proposed the following goals:  two reading goals, math, physical education, written/writing language, motor skills development, object control, and two behavior goals.  Once again, Xxxxxxxxxxxx was the proposed placement for XX’s sixth grade year.

XX, now a chronological xxxxxxxx grade student, XCPS proposed placement via a proposed IEP dated August 12, 2025 to be at The Xxxxxxxxxxxxxx, an XCPS specialty school.  The proposed IEP included the following goals:  two behavior goals, language (written/writing/expressive), adapted physical education, reading, math, and school tool use.        

In summary, the proposed IEPs from XCPS for school years 20xx-20xx, 20xx-20xx proposed Xxxxxxxxxxxx as an appropriate placement for XX’s fifth and sixth grades.  For the 20xx-20xx school year, XX’s  grade, XCPS proposed xx Xxxxxxxxxxxxxx for placement.  

The petitioner wants XX to remain at Xxxxxxxxxxx, at public expense.      

Legal Analysis, Findings, and Conclusions of Law

Issue 1:  Whether the LEA's proposed Individualized Education Programs (IEPs) for school years 2023-2024, 2024-2025, and 2025-2026 adequately addressed the student's unique special education needs, so as to provide the student with a free appropriate public education (FAPE).
	
The IDEA requires that children with disabilities receive a free appropriate public education (FAPE).  For children with identified disabilities that are eligible to receive special education services, an individualized education program (IEP) is developed by the child's local educational agency (LEA) that should be designed to meet that child’s unique needs. 20 U.S.C. §1400d(1)(A).  To provide a FAPE, the IEP must be “reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.”  Endrew F. v. Douglas County School District RE‑1, 137 S. Ct. 988 (2017).  An IEP is required to provide the disabled child with educational benefit.  Shaw  v.  Weast, 364  Fed.  Appx.  47, 48-49 (4th Cir. 2010) (quoting M.M. v. Sch. Dist. of Greenville County, 303 F. 3d   523,   526   (4th   Cir. 2002))  Hendrick Hudson Cent. Sch. Dist v. Rowley, 458 U.S. 176 (1982).

Through his attendance at Xxxxxxxxxxxx, XX proved that he could be educated by XCPS.  He received educational benefit from XCPS over the years.  XX learned at Xxxxxxxxxxxx.  He learned how to use his ACC device (talker) and had reached some of his IEP goals during his tenure at Xxxxxxxxxxxx.

XCPS proposed IEPs placing XX back at Xxxxxxxxxxxx for school years 2023-2024 and 2024-2025.  But, by May of 2023, Mom, the petitioner, was crying out for help regarding XX’s behaviors. She sought help from not only XCPS, but also from federal, state and local government agencies.  In her opinion, XX was also regressing in his previous educational accomplishments.  She sought more from XCPS. At this time, XX was a xxxxx grader attending Xxxxxxxxxxxxxxxxxxxxxxx School (Xxxxxxxxxxxx), where he had been attending for his elementary school years.  

The petitioner reported that XX’s behaviors at home were self-injurious, a danger to himself and others.  XCPS also saw an increase in XX’s maladaptive behaviors, as evidenced by a message sent from Ms. Xxxx, the student’s xxxxxx grade teacher, to the petitioner dated January 31, 2023.  Pet. Ex. 12-7.  That message from Ms. Xxxx is compelling when addressing the question of whether XCPS saw an increase in XX’s maladaptive behaviors.  In that message, Ms. Xxxx specifically cited a spike in XX’s behaviors.  However, during her testimony, Ms. Xxxx testified that XX’s behaviors did not rise to the level of requiring a FBA or BIP.  She considered a behavioral improvement goal in his IEP to have been appropriate in June of 2023.  

When the petitioner did not receive the help she thought XX required from XCPS to address his behaviors, the petitioner unilaterally placed the student at Xxxxxxxxxxx, where he began school on July 18, 2023.  XX remains at Xxxxxxxxxxx.  

XCPS proposed an IEP dated June 2, 2023 placing XX back at Xxxxxxxxxxxx for the 2023-2024 school year, XX’s xxxxx grade year.  XCPS Ex. 55.  To address XX’s increasing maladaptive behaviors, the XCPS IEP team added a behavior improvement goal.  The petitioner consented to the IEP.  In January of 2024, XCPS proposed another IEP for XX’s second semester of the xxxxx grade.  XCPS Ex. 69.  That IEP again recommended placement at Xxxxxxxxxxxx in the class for students with intellectual disabilities and contained a behavioral goal.  The petitioner consented to that IEP.

On October 18, 2024, XX’s xxxxx grade year, XCPS proposed yet another IEP that inserted two behavioral goals.  XCPS Ex. 76.  Staff members from Xxxxxxxxxxx were present at the IEP meetings and were instrumental in the development of this proposed IEP.  Placement was again recommended for Xxxxxxxxxxxx.  The petitioner partially consented to this IEP for the purpose of obtaining FAPT funding.  Ultimately, FAPT contributed approximately $90,000.00 towards XX’s fees at Xxxxxxxxxxx. Jt. Ex. 1. 

For XX’s xxxxxxx grade, school year 2025-2026, XX now chronologically being a xxxxxxschool student, XCPS proposed an IEP dated August 12, 2025.  XCPS Ex. 85.  This time, the IEP team recommended placement at XX Xxxxxxxxxxxxxx.  The IEP proposed two behavioral goals.  The petitioner did not consent to this IEP.       

The petitioner contends that XX required a behavior intervention plan (BIP) for the proposed XCPS IEPs to provide XX with a FAPE.  XCPS did not agree.  Although they added a behavioral goal, XCPS refused to conduct a functional behavioral assessment of XX to determine whether he required a behavior intervention plan.  XCPS contends that the behavior improvement goal was appropriate to address XX’s maladaptive behaviors.  With inclusion of the behavioral goal, XCPS claims that the IEP would permit them to gather data to better determine whether a FBA and BIP were necessary.  

The first question to be addressed is whether the petitioner placed XX at Xxxxxxxxxxx for solely educational reasons or because she simply could not handle XX’s behaviors in the home any longer.  I FIND that she largely placed XX in the residential program at Xxxxxxxxxxx because she could no longer handle his maladaptive behaviors at home. Although educational components are present in XX’s residential environment, those educational components of his placement were not the main reasons for XX’s placement at Xxxxxxxxxxx.  The petitioner, in her testimony, referred to her desire to keep XX safe and her inability to do so in her home.  Day 3, Tr. Pg 132, XCPS Ex. 54-014. 

The petitioner’s application for FAPT funding further reinforces the fact that petitioner did not want XX to attend Xxxxxxxxxxx solely for educational purposes.  In a justification statement for FAPT funding written by Xxxxxxxxxxxxxxx, a County caseworker on March 3, 2023, she emphasized the effects of XX’s maladaptive behaviors in the home.  Paraphrasing below, Ms. Xxxxxxxx summarily wrote that the petitioner shared the following information about XX with her as justification for FAPT funding:

XX will act out when he does not get his way, when transitioning from a favored activity, if food is taken away, when taking medicine, when taking a bath or shower, and when he hears an abrupt or loud noise.  XX will sometimes scream non-stop, be noncompliant, and become aggressive by scratching, hitting, nail digging, pulling hair, body flailing, kicking, throwing himself to the ground, and throwing objects.  He often aggresses towards his siblings.  Someone must sit with him during meal times or he may choke from stuffing his mouth.  He has had the Heimlich maneuver performed multiple times.  XX is at risk of elopement.  He has jumped out of windows.  With every task, he is combative or will attempt to bolt.  The intensity increases when the petitioner attempts to redirect him.  ABA has been unsuccessful.  As he ages, gets bigger and stronger, it is difficult for the petitioner to adequately support him and she is exploring options for out of home placement.  XCPS Ex. 94-001.  

The above reasons given for FAPT funding clearly illustrate that the petitioner’s primary concerns regarding XX remaining in the home were centered around his safety and the safety of her other children.  There was no educational component included in the caseworker’s synopsis to justify placing XX at Xxxxxxxxxxx.  Ms. Xxxxxxxx’ statement, coupled with the petitioner’s testimony that she just wanted to keep XX safe, shows that the petitioner’s primary impetus for placing XX at Xxxxxxxxxxx was not for educational purposes but because she could no longer keep him safe in her home.  The petitioner often testified that she was concerned about XX’s safety and happiness.  See Day 3, Tr. pgs. 34, 44, 46, 67, 78, 80, 83, 134, 146. 153, 162, 166, 171, 175, 176, 178, 193.  

Therefore, I FIND that the petitioner’s placement of XX at Xxxxxxxxxxx was not solely for educational purposes and he should not be attending Xxxxxxxxxxx at public expense. The petitioner placed XX in a residential facility primarily to relieve herself of his aggressive, maladaptive behaviors, and to keep him safe, not solely or primarily for educational reasons.

The next inquiry is whether the IEPs proposed by XCPS were sufficient to provide XX with a FAPE.  When XCPS included a behavioral goal in the June 2023 IEP, they recognized the need to address XX’s maladaptive behaviors. With insertion of the behavioral improvement goal, XCPS intended to collect data to determine whether a functional behavior assessment (FBA) and BIP was needed for XX.  

XCPS relied on the opinion of Ms. Xxxx, XCPS school psychologist, who was of the opinion that BIPs are only for short-term use, an opinion vehemently rejected by Dr. Xxxxxx.  Day 5, Tr. Pg. 277 and Day 1, Tr. Pg. 125.  The truth is that BIPs are not designed simply as a short‑term document in special education. They can be revised frequently, but the purpose of a BIP is ongoing and designed to provide systematic behavior support.  A BIP is not developed to be a temporary fix to behavior issues.  When behavior interferes with learning, the district must proactively assess and address it.  Alex R. v. Forrestville Valley CUSD (7th Cir. 2004)

8 VAC 20-81-10 makes a FBA a required step when behavior impedes learning and the IEP team determines one is needed.  The FBA is a	data‑driven process that must be individualized, not generic.  The evidence shows that XX’s maladaptive behaviors were interfering with his learning. Day 4, Tr. Pgs. 226, 227.  The petitioner was correct to question whether XX was academically regressing in the fourth grade, and/or, whether his behaviors caused academic stagnation. 

Although this Hearing Officer is of the opinion that XCPS should have more seriously considered a FBA and BIP for XX while he was in the fourth grade when his increased behaviors began to manifest, insertion of the behavioral improvement goal into XX’s IEP in June of 202X for his fifth grade year was appropriate and served to show that XCPS finally recognized the need to address XX’s maladaptive behaviors.  However, a FBA would have been the better practice to determine whether a BIP was necessary.  

XCPS was slow to acknowledge and recognize the significance of XX’s increased maladaptive behaviors, but by June of 2023, they nonetheless saw the need to address the behaviors and inserted the behavioral goal. The petitioner did not provide XCPS with an opportunity to implement the June 2023 IEP because she enrolled XX at Xxxxxxxxxxx on July 18, 20xx, before the IEP could be implemented for his fifth grade year.  The June 2023 IEP and those proposed thereafter by XCPS, that included behavioral improvement goals were reasonably calculated to enable XX to make appropriate progress in light of his circumstances.  Accordingly, I FIND that XCPS offered XX a FAPE for his fifth and sixth grades.   

Return placement to Xxxxxxxxxxxx for fifth and sixth grades, as proposed in the IEPs, was also appropriate.  As expressed by Ms. Xxxxxx and Dr. Xxxxxxx, XX requires consistency. Day 1, Tr. Pg. 119 Having been a student at Xxxxxxxxxxxx for most of his education, XX was very familiar with Xxxxxxxxxxxx.  A return to familiar surroundings might have eased the transition from Xxxxxxxxxxx back to his “home turf.”    

In the cases of Doe v. Board of Education of Tullahoma City Schools, 9 F.3d 455 (6th Cir. 1993) and Endrew F. v. Douglas County School District RE-1, 137 S. Ct. 988 (2017), the courts clarified that the educational standard for FAPE is more demanding than “merely more than de minimis,” but still does not require a “Cadillac” -- just an IEP that is reasonably calculated to enable progress appropriate in light of the child’s circumstances. Although the petitioner may want a “Cadillac” education for XX, IDEA requires only an education that is reasonably calculated to confer educational benefit.  The IEPs proposed by XCPS were reasonably calculated to enable progress appropriate in light of XX’s circumstances. XX could have received educational benefit from their implementation. L.C. v. Arlington County School Board, No. 1:20‑cv‑1177, 2022 WL 1469394 (E.D. Va. June 24, 2022)

The IDEA also requires that a FAPE be provided in the least restrictive environment (LRE) that is  appropriate for  the  child.  The statute states:

“To the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are not disabled, and special classes, separate schooling, or other removal of children with disabilities from the regular educational environment occurs only when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.”  20  U.S.C. § 1412 (a)(5)(A)  

Is Xxxxxxxxxxx XX’s LRE?  I FIND that it is not.  Xxxxxxxxxxx is a private residential school where XX has little access to non-disabled peers.  Xxxxxxxxxxx is inherently more restrictive than a public day school.  It is important, and required by the IDEA, that XX have access to his non-disabled peers to the greatest extent possible.  The evidence clearly shows that XX Xxxxxxxxxxx School (Xxxxxxxxxxx) has provided XX with a FAPE and that XX has made meaningful progress at Xxxxxxxxxxx.  He has reached some goals and is progressing in his educational endeavors. His maladaptive behaviors are decreasing in duration and number of episodes.  He appears happy at Xxxxxxxxxxx.  (See testimony of petitioner, Xxxxxxxxxxx, and Xxxxxxxxxxxxxxxxxxx.)  
   
Nonetheless, Xxxxxxxxxxxx was an appropriate placement for XX for his fifth and sixth grades.  Xxxxxxxxxxxx was XX’s least restrictive environment.  Although XX was in a self-contained classroom for intellectually disabled students at Xxxxxxxxxxxx, he was exposed to his non-disabled peers on a daily basis.  Xxxxxxxxxxxx is a public day school with lots of non-disabled students to which XX was exposed.  At Xxxxxxxxxxxx, XX also had some activities outside of his self-contained classroom where his non-disabled peers were also in attendance.  

The IEPs proposed by XCPS for XX’s fifth and sixth grades were well reasoned and addressed XX’s unique needs.  XCPS should receive deference when considering the proposed IEPs.  However, deference to school districts applies only when the IEP is reasoned and reasonably calculated to enable the student to make progress. A district cannot claim deference for an IEP that is generic, stagnant, or unsupported by data.  

Here, XCPS put great thought into the IEPs they proposed for XX.   The IEPs were not generic but tailored to address XX’s unique needs.  XCPS also had plenty of data on XX to consult since XX had been attending a XCPS school for years.  XCPS also considered data from Xxxxxxxxxxx as they tailored the IEPs.  XCPS should be afforded deference.   Hartmann v. Loudoun County Board of Education 118 F. 3rd 996 (1997)

The proposed IEPs were professionally and individually reasoned, not boilerplate.  XCPS considered parental concerns and included goals to address those concerns.  Therefore, although a FBA and BIP may have been more appropriate to address XX’s behavior concerns as Dr. Xxxxxx testified, XCPS did ultimately address those concerns through behavioral improvement goals.  XCPS was ultimately responsive to parent concerns.  It is also here noted that Xxxxxxxxxxx used the XCPS June 2023 proposed IEP during XX’s first year at Xxxxxxxxxxx, which further corroborates the IEP’s appropriateness.  Day 2, Tr. Pg. 268

In light of the above findings on this issue, there is no need to address the impact of restraint and seclusion on this case as practiced by Xxxxxxxxxxx.  There is also no need to address the impact of Xxxxxxxxxxx being an out-of-state facility or the issue of estoppel.  

I FIND that the XCPS proposed IEPs for school years 2023-2024 and 2024-2025 were reasonably calculated to enable XX to make progress appropriate in light of his circumstances and were therefore designed to provide XX with a FAPE. I FIND Xxxxxxxxxxxxxxxxxxxxxxx School to have been the student’s least restrictive environment for fifth and sixth grades.  I also FIND that the student’s placement by the petitioner at Xxxxxxxxxxx was not solely for educational purposes and was not educationally necessary for XX to receive a FAPE, but that the placement was primarily made by the petitioner to keep XX safe.  

Therefore, XX should not have been unilaterally placed at Xxxxxxxxxxx by the petitioner for his fifth and sixth grade years and the petitioner should not receive reimbursement.  XX’s placement at Xxxxxxxxxxx was not educationally necessary.  He could have received a FAPE from XCPS at Xxxxxxxxxxxxxxxxxxxxxxx School.  The petitioner failed to meet her burden of proof on this issue.
  
The XCPS proposed IEP for school year 2025-2026, proposing placement of XX at the Xxxxxxxxxxxxxx will be fully addressed in issue #4.  
  
Issue 2:  Whether the student should have been unilaterally placed by the parent at XX Xxxxxxxxxxx School, a private school, to receive a FAPE, for school years 2023-2024 and 2024-2025.

	In light of the above findings regarding issue #1, I FIND that the petitioner should not have unilaterally placed XX at Xxxxxxxxxxx.  The XCPS proposed IEPs, with inclusion of the behavioral improvement goal(s), appropriately, reasonably, and sufficiently provided XX with a FAPE and addressed his unique circumstances.  The petitioner failed to meet her burden of proof.

Issue 3:  Whether the parent should be reimbursed by the LEA for personal costs incurred for the unilateral placement of the student at XX Xxxxxxxxxxx School, for school years 2023-2024, 2024-2025, and 2025-2026.

	XX’s placement at Xxxxxxxxxxx has been found to have been educationally unnecessary, therefore, I FIND that the petitioner should not be reimbursed for school years 2023-2024 or 2024-2025.  The IEPs proposed for XX by XCPS for school years 2023-2024 and 2024-2025 could have provided XX with a FAPE.  The petitioner failed to meet her burden of proof.

  School year 2025-2026 will be addressed in issue #4 below.



Issue 4:  Whether the student should be placed, in residence, at XX Xxxxxxxxxxx School, at public expense, for school year 2025-2026, to receive a FAPE.

On August 12, 2025, XCPS proposed an IEP placing XX at XX Xxxxxxxxxxxxxx (Xxxxxxx) for school year 2025-2026.  XCPS Ex. 85  Chronologically, XX is now a xxxxxxx school student in the xxxxxxxx grade.  The IEP proposed two behavioral goals.  The petitioner did not consent to this IEP.       

The Xxxxxxxxxxxxxx is a XCPS public day program designed for students ages 5–22 with severe disabilities and/or autism, especially those who need highly individualized instruction, intensive supports, and a smaller, structured learning environment.  XX Xxxxxxxxxxxxxx is designed to serve students with multiple disabilities including: autism, severe intellectual disabilities, significant behavioral needs, and communication needs.  According to the principal of Xxxxxxx, Mr. Xxxxxxxx, students at Xxxxxxx have their full global needs met, including:  education, toileting, personal care, the full gamut.  Day 6, Tr. Pg. 188
Per Mr. Xxxxxxxx, Xxxxxxx is specifically designed to educate students with intellectual disabilities in an adapted curriculum based on the student’s cognitive levels.  There are between 3 and 6 students per classroom.  Each classroom has a special education teacher and two or three support staff.  Day 6, Tr. Pg. 191.  
According to Principal Xxxxxxxx, Xxxxxxx is the only school in XCPS with a board certified behavior analyst (BCBA). Day 6, Tr. Pg. 189.  A BCBA is trained to scientifically understand behavior through the use of data.  Using that data, the BCBA develops behavioral interventions designed to improve socially significant skills through behavior modifications.
XX Xxxxxxxxxxxxxx also has a communications staff that can address XX’s communication needs.  XX is non-verbal.  He uses an ACC device to communicate.  Xxxxxxx is equipped with an assistant technology specialist who is available to address XX’s communication needs.  Day 6, Tr. Pg 201. 
When considering XX’s unique needs and identified disabilities, I FIND xxx Xxxxxxxxxxxxxx to be an appropriate educational setting for XX that can provide him with a FAPE for school year 2025-2026.  XX Xxxxxxxxxxxxxx can address XX’s educational, behavioral, toileting, eating, communication, and personal care needs.  
XX will also be exposed to non-disabled peers at the Xxxxxxxxxxxxxx.  According to Principal Xxxxxxxx, students from the middle school next door and other Xxxxxxxx schools often visit the Xxxxxxxxxxxxxx to conduct activities for and with Xxxxxxx students.  See Day 6, Tr. Pg. 196.  I FIND xxxXxxxxxxxxxxxxx to be the student’s least restrictive environment for school year 2025-2026.    
The petitioner has failed to meet her burden of proof on this issue.
It is here noted that XX requires consistency between the home, any alternative housing arrangement, and the Xxxxxxxxxxxxxx regarding implementation of strategies employed in his IEP, thereby necessitating collaboration between the facilities.  Collaboration, resulting in consistency, is essential for XX to learn, communicate, and to curb his maladaptive behaviors.
Realizing that the findings of this decision could pose hardship on the petitioner with the return of XX to her home when he is not at XX Xxxxxxxxxxxxxx, the petitioner is encouraged to pursue alternative housing for XX through appropriate county, state, and/or federal programs for the student’s non-educational needs.  The parent should pursue assistance in the home with the student from an ABA provider and/or via intensive care coordination until such time as an alternative residence can be located for XX.  In the event an alternative residential placement cannot be found for XX outside the home, placement in a group home setting should be considered and explored as a residential alternative for XX.  
Prevailing Party
Issue 1:  XCPS
Issue 2:  XCPS
Issue 3:  XCPS
Issue 4:  XCPS  
Orders

The student will be placed at XX Xxxxxxxxxxxxxx, XCPS, for his education.  The individualized education program (IEP) including the behavioral intervention plan (BIP) from Xxxxxxxxxxx will be the student’s stay-put until XX Xxxxxxxxxxxxxx has collected sufficient data to develop and implement its own IEP with a BIP, if required, for the student.  

Rights of Appeal

A decision by the special education hearing officer in any hearing, including an expedited hearing, is final and binding unless the decision is appealed by a party in a state circuit court within 180 days of the issuance of the decision, or in a federal district court within 90 days of the issuance of the decision. The appeal may be filed in either a state circuit court or a federal district court without regard to the amount in controversy. 

IT IS SO ORDERED.
						ENTERED:   February 14, 2026

								
						________________________________________
						Rhonda Mitchell
						Hearing Officer
Copies to (via email):  
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