VIRGINIA:									#26-095

SPECIAL EDUCATION DUE PROCESS HEARING

XXXXXXXXXXXXXXXXXX , et al.						Petitioners

v.

XXXXXXXXXXXXX  PUBLIC SCHOOLS	             			Respondent		


DECISION OF THE HEARING OFFICER



Introduction

The Parent requested an administrative due process hearing under the Individuals with Disabilities Education Improvement Act of 2004 (as amended, the “IDEA”), as specified in the request for due process hearing dated March 9, 2026 (the “Request”), which is incorporated herein by this reference.  The Request was received by the LEA and SEA on March 9, 2026; it was appropriately assigned as an expedited case. The Parent is challenging the LEA’s recent manifestation determination decision that the behavior of the Student was not a manifestation of his disability; and also asserts that Xxxxxxxxxxxxx  Public Schools (“XPS ”) significantly impeded the Parent’s opportunity to participate in the decision-making process.	
	An administrative due process hearing was held on April 14, 2026.  The hearing officer has a copy of the transcript of the hearing and renders his decision based on the sworn testimony of the various witnesses, the numerous exhibits admitted into evidence and the argument of counsel.
[bookmark: _Hlk219633097]	The parties agreed that the issues are (as stated in the hearing officer’s Initial Prehearing Report of March 23, 2026, and his Amended Scheduling Order of April 22, 2026):
“The Parent is challenging the LEA’s recent manifestation determination decision that the behavior of the Student was not a manifestation of his disability; and also asserts that Xxxxxxxxxxxxx  Public Schools (“XPS ”) significantly impeded the Parent’s opportunity to participate in the decision-making process.” 	 

All participants agreed to written communication by email alone.

[bookmark: _Hlk219633150]The Regulations Governing Special Education Programs for Children with Disabilities in Virginia (as amended, the “Virginia Regulations”) require that within five (5) business days after his appointment, the hearing officer secure a time, date and location for the hearing and notify the parties to the hearing and the state education agency (the "SEA").  8 VAC § 20-81-210(O)(1).
An expedited hearing must occur within 20 school days of the date the hearing is requested and must result in a written determination within 10 school days after the hearing. 8 VAC § 20-81-210(P)(13)(a). 20 U.S.C. § 1415(k)(4)(B). 34 C.F.R. § 300.532(c)(2).
[bookmark: _Hlk219633217]Whether a day is considered a school day for the purposes of calculating the expedited due process hearing timeline is determined according to the definition in 34 C.F.R. § 300.11(c). School day means any day, including a partial day that children attend school for instructional purposes. School day has the same meaning for all children in school, including children with and without disabilities.
Accordingly, any day that children with disabilities are not in school is not counted as a school day and is not considered in calculating the expedited due process hearing timelines. Letter to Fletcher, 72 IDELR 275 (OSEP 2018).  
Additionally, a day on which a district only provides ESY to children with disabilities and does not operate summer school programs for all children cannot be counted as a school day. 71 Fed. Reg. 46,552 (2006).
Concerning the LEA school days, the hearing officer attached to the Initial Prehearing Report the official 2025-2026 School Calendar confirmed by the LEA.

Accordingly, the expedited hearing had to be held by April 14, 2026.

The expedited hearing was scheduled for and held on April 14, 2026. The hearing officer’s decision is due within 10 school days after the hearing, namely by midnight on April 28, 2026. The hearing officer issues his decision on such date.
An expedited hearing has a 15-calendar day resolution period from the date of the filing of the Request for the hearing, unless the parties, in writing, to mutually waive the resolution period. Accordingly, the resolution period ran until March 24, 2026   The resolution meeting was to occur within 7 days of receiving the due process hearing request (34 CFR § 300.532(c)(3)), namely by March 16, 2026. The parties held a resolution meeting on March 16, 2026.
    The parties submitted their briefs to the hearing officer by midnight on April 25, 2026.  

	The Parent has impermissibly sought to expand the agreed issues for the expedited hearing on multiple occasions. For example, most recently, in his “Emergency Motion” the Parent requested that the hearing officer “1. Issue an immediate order enforcing stay-put protections under 20 U.S.C. § 1415(j); 2. Direct Xxxxxxxxxxxxx  Public Schools to immediately implement and maintain the student’s then-current educational placement; 3. Order the immediate provision of all educational services, including instruction and related services; 4. Prohibit the School Division from conditioning services upon re-enrollment or any waiver of rights; 5. Award compensatory education for each day the student has been without services; 6. Grant such other and further relief as this Hearing Officer deems just and proper.” 
	The emergency motion was submitted to the hearing officer by the Parent via email on April 21, 2026, after the hearing and a week before the due date for the hearing officer’s decision in this expedited proceeding. No evidence supporting the motion was specified or provided by the Parent in the form of sworn testimony or admitted exhibits. 
Only disciplinary hearings qualify for expedited treatment under the IDEA. As argued by counsel for XPS , “[t]he ‘stay-put’ provision cited to by the Parent is not relevant in this case. The applicable law is 34 C.F.R. § 300.533, which states: ‘When an appeal under § 300.532 has been made by either the Parent or the LEA, the child must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period specified in § 300.532(c) or (g) whichever occurs first, unless the parent and the SEA or LEA agree otherwise.’ As the Parent has filed a due process hearing under 34 C.F.R. § 300.532 challenging the school’s determination that the Student’s behavior was not a manifestation of his disability, the Student must remain in the interim alternative educational setting unless the Hearing Officer renders a decision, [or] unless both parties agree otherwise. See id.” XPS  Brief at 19.
It is well established that the party filing a due process complaint has the burden of persuasion in a due process hearing. Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005). As such, in this matter, the burden is on the Parent to demonstrate by a preponderance of the evidence that (1) the student’s behavior was a manifestation of his disabilities; (2) that XPS  significantly impeded the Parent’s opportunity to participate in the decision-making process. These are the only issues before the hearing officer. The Parent confirmed these were the issues for this expedited proceeding during the Second Prehearing Conference Call (PHCC) on March 27, 2026. See, 2d PHCC Recording at 3:09” - 3:30.”
The Parent also bore the burden of production and presented his case first. For the reasons provided below, the Parent failed to meet his burden of proof.
II. Findings of Fact
	
1. The student is a XX-year-old male who is currently in grade XX in Xxxxxxxxxxxxx  Public Schools. SB 4. 
2. The student is eligible for special education services under the IDEA with the primary disability category of Emotional Disability (“ED”) and secondary category of Other Health Impairment (“OHI”) because of Attention Deficit Hyperactivity Disorder (“ADHD”), Disruptive Mood Dysregulation Disorder (“DMDD”), and Bipolar Disorder. SB 2. 
3. The student requires special education services in the areas of functional behavior skills, functional social skills, and self-regulation skills to access the general curriculum. SB 4.
4. The student’s IEP, dated July 17, 2025, identifies five annual goals, including four behavioral goals and one executive functioning/study skills goal. SB 4. 
5. To help the student reach his goals, his IEP includes the following special education services: 900 minutes/week of Executive Functioning/Study Skills services, and 900 minutes/week of Functional – Behavioral services. SB 4. 
6. The student receives special education services in the Regional Public Day School, as he requires a more structured setting than the public day school, with behavioral supports and interventions. SB 4. 
7. In addition to his IEP, the student has a Behavior Intervention Plan (“BIP”) dated June 10, 2025. SB 1. 
8. The student’s BIP targets problematic behaviors, including the following:
(a) Physical aggression towards peers; and 
(b) Noncompliance given task, directive or redirection. Id.

9. On February 17, 2026, the student attended his Culinary Arts class. SB 9. 
10. His Culinary Arts teacher, Mr. XXXXX, reports that the student slept through the lesson that was given at the beginning of class, but he woke up when the class moved to the kitchen to begin cooking. SB 9. 
11. At that time, Mr. Xxxxxxx reiterated to the student that students are expected to complete the classroom portion of the class to be able to cook and eat; however, the teacher allowed the student to participate in the cooking and eating portion of the class anyway. SB 9. 
12. The student received the same type and amount of food, as all of the other students in the class. SB 9.
13. Later that day, approximately two hours after his Culinary Arts class had ended, the student sent an email from his XPS  email address to six staff members at his Regional Public Day School, including Mr. Xxxxxxx. SB 7; SB 14. 
14. The email stated:
I swear on god bitch I will kill u yall fucking in this building bitch I swear to fucking god I hate yall dumb bitches mr Xxxxxxx ima fucking kill u keep fucking emarsing me not giving me more fucking food I swear to god u and this whole building ima shoot this school up and ima kill my self ima killing everyone on my life n**** watch watch tomorrow especially u mr Xxxxxxx
SB 7.
15. As a result of the student’s serious and violent threat, he was suspended for 10 school days, with a recommendation for a referral to the District Discipline Hearing Committee for consideration of long-term suspension or expulsion. SB 13. 
16. XPS  also conducted a threat assessment, which determined that the threat level was high. SB 11. 
17. The Parent was notified of the suspension and of the recommendation for long-term suspension. SB 13.
18. The IEP team conducted the analysis mandated by 8 VAC 20-81-160 (D) and reasonably determined that the behavior of the student was not caused by the student’s disability, and that relevant disciplinary procedures applicable to students without disabilities could be applied.  
19. Specifically, on February 23, 2026, a properly convened IEP team conducted an MDR and concluded that the student’s disability did not cause him to threaten to kill his teachers and shoot up the school, nor did his disability have a direct and substantial relationship to the extremely violent and very disturbing threats. SB 14. 
20. Ms. Xxxxxx, who qualified as an expert in special education and IEP development and implementation, credibly and convincingly testified that the February 23, 2026, MDR was conducted in accordance with the Virginia Regulations and guidelines.
21.  This MDR included all relevant members of the Student’s IEP team, and the team considered all relevant records in the student’s file, as well as all the Parent’s input, in making the determination. Tr. 156. 
22. Ms. Xxxxxx credibly testified that, in her expert opinion, the team’s determination that the student’s behavior was not a manifestation of his disability was correct. Tr. 161.
23. Ms. Xxxxxx’s assertions were corroborated by the credible and consistent testimony of Ms. Xxxxxxx, a behavioral consultant who facilitates MDRs as part of her role. Tr. 231 & 242 – 244.
24. Notably, each above XPS  witness was consistently able to clearly and coherently articulate why, as participants on the IEP team, they did not believe the student’s behavior was a manifestation of his disability. Tr. 241-3.
25. The team also reasonably concluded that the student’s behavior was not due to a failure to implement his IEP. SB 14; Tr. 243.
26. No one at the MDR, including the Parent, disagreed with the determination as to that specific question. Tr. 243.
27. The Parent attended the MDR team meeting, participated fully in it, and shared his input with the team, which appropriately considered it. SB 14; Tr. 159. 
28. The outcome of the MDR was not predetermined. Tr.120 & 244.
29. XPS  issued Prior Written Notice to the Parent in accordance with its determination that the student’s misconduct was not a manifestation of his disability. SB 15.
30. The Parent failed to present any expert opinion evidence to support his positions.
31. The demeanor of the LEA witnesses was open frank and forthright.	

III.  Conclusions of Law, Analysis and Decision

The parties do not dispute that the child had a disability, that the child needed special education and related services and that the child was entitled to a free appropriate public education pursuant to applicable law, including the IDEA and the regulations promulgated thereunder.  

  8 VAC 20-81-160 provides in relevant part:

D.	Manifestation determination.  (34 CFR 300.530(c), (e), (f), and (g))

	  1.	Manifestation determination is required if the local educational
	  agency is contemplating a removal that constitutes a change in placement
	  for a child with a disability who has violated a code of student conduct
	  of the local educational agency that applies to all students.

	  2.	The local educational agency, the parent(s), and relevant members
	  of the child's IEP team, as determined by the parent and the local educational
	  agency, constitute the IEP team that shall convene immediately, if possible, but 			  not later than 10 school days after the date on which the decision to take the 			  action is made. 	
	
	  3.	The IEP team shall review all relevant information in the child's file, 
	  including the child's IEP, any teacher observations, and any relevant information
	  provided by the parent(s).

	  4.	The IEP team then shall determine the conduct to be a manifestation of the
	  child's disability:
	    (1)	if the conduct in question was caused by, or had a direct and substantial
	    relationship to, the child's disability; or
	    (2)	if the conduct in question was the direct result of the local educational
	    agency's failure to implement the child's IEP.

	  5.	If the IEP team determines that the local educational agency failed to 
	  implement the child's IEP, the local educational agency shall take immediate
	  steps to remedy those deficiencies.	

	  6.	If the IEP team determines that the child's behavior was a manifestation
	  of the child's disability:
	    a.	The IEP team shall return the child to the placement from which the child
	    was removed unless the parent and the local educational agency agree to a 
	    change in placement as part of the modification of the behavioral intervention 
	    plan.  The exception to this provision is when the child has been removed for 			    not more than 45 school days to an interim alternative educational setting for 			    matters described in subdivision C 5 a of this section.  In that case, school 			    personnel may keep the student in the interim alternative educational setting 			    until the expiration of the 45-day period.
	    (1)	Conduct a functional behavioral assessment, unless the local educational
	    agency had conducted this assessment before the behavior that resulted in the
	    change in placement occurred, and implement a behavioral intervention plan     			    for the child.
	      (a)	A functional behavioral assessment may include a review of existing data
	      or new testing data or evaluation as determined by the IEP team.
	      (b)	If the IEP team determines that the functional behavioral assessment will
	      include obtaining new testing data or evaluation, then the parent is entitled to     		      an independent educational evaluation in accordance with 8VAC20-81-170 B   		      if the parent disagrees with the evaluation or a component of the evaluation 			      obtained by the local educational agency; or
	    (2)	If a behavioral intervention plan already has been developed, review this
	    plan, and modify it, as necessary, to address the behavior.

	7.	If the IEP team determines that the child's behavior was not a 				manifestation of the child's disability, school personnel may apply the relevant
	disciplinary procedures to children with disabilities in the same manner and
	for the same duration as the procedures would be applied to children without
	disabilities, except that services shall be provided in accordance with 
	subdivision C 6 a of this section.
	
		E.	Appeal (34 CFR 300.532(a) and (c))

		  1.	If the child's parent(s) disagrees with the determination that the student's
		  behavior was not a manifestation of the student's disability or with any decision 			  regarding placement under these disciplinary procedures, the parent(s) may 			  request an expedited due process hearing.

		  2.	A local educational agency that believes that maintaining the current 			  placement of the child is substantially likely to result in injury to the child or 			  others, may request an expedited due process hearing.

		  3.	The local educational agency is responsible for arranging the expedited 			  due process in accordance with the Virginia Department of Education's hearing 			  procedures at 8VAC20-81-210.
	  	    a.	The hearing shall occur within 20 school days of the date the request for 			    the hearing is filed.
	  	    b.	The special education hearing officer shall make a determination within 10
	  	    school days after the hearing.
                            c.	Unless the parent(s) and the local educational agency agree in writing to 			   waive the resolution meeting, or agree to use the mediation process,
	 	   (1)	A resolution meeting shall occur within 7 calendar days of receiving the 			   request for a hearing.
	  	   (2)	The due process hearing may proceed unless the matter has bee resolved 			   to the satisfaction of both parties within 15 calendar days of the receipt of the 			   request for a  hearing.
	 	   d.	The decisions on expedited due process hearing are appealable consistent 			   with 8VAC20-81-210.
	
		F.	Authority of the special education hearing officer.  (34 CFR 300.532(a) 			and (b))

		  1.	A local educational agency may request an expedited due process hearing 			  under the Virginia Department of Education's due process hearing procedures to 			  effect a change in placement of a child with a disability for not more than 			  45 school days without regard to whether the behavior is determined to be a 			  manifestation of the child's disability, if the local educational agency believes 			  that the child's behavior is substantially likely to result in injury to self or others.

		  2.	The special education hearing officer under 8VAC20-81-210 may:
	  	    a.	Return the child with a disability to the placement from which the child 			    was removed if the special education hearing officer determines that the 			    removal was  a violation of subsections C and D of this section, or that the 			    child's behavior was a manifestation of the child's disability; or
	 	    b.	Order a change in the placement to an appropriate interim alternative
	  	    educational setting for not more than 45 school days if the special education 			    hearing officer determines that maintaining the current placement of the child is 		    substantially likely to result in injury to the student or others.

		3.	A local educational agency may ask the special education hearing officer 			for an extension of 45 school days for the interim alternative educational setting 			of a child with a disability when school personnel believe that the child's return to 			the regular placement would result in injury to the student or others.

	G.	Placement during appeals.  (34 CFR 300.533)

		1.	The child shall remain in the interim alternative educational setting 			pending the decision of the special education hearing officer, or
[bookmark: _Hlk215398413]                         2.	Until the expiration of the time for the disciplinary period set forth in this 			section, whichever comes first, unless the parent and the local educational agency 			agree otherwise.
		
		8 VAC 20-81-160.

The Virginia Regulations define "Functional Behavioral Assessment" as 	follows:

		a process to determine the underlying cause or functions of a child's 
		behavior that impede the learning of the child with a disability or
		the learning of the child's peers.  A functional behavioral assessment
		may include a review of existing data or new testing data or evaluation
		as determined by the IEP team.
		8VAC 20-81-10

In Virginia, there are three actions for which a school board must obtain written consent from a parent before services can be provided to a student and before a student is entitled to a free appropriate public education ("FAPE") under the IDEA.  Written consent from a parent is required before:

1.	Conducting an initial evaluation, including a functional behavioral analysis;

2.	An initial eligibility determination; and

3.	The initial provision of special education and related services.

8 VAC 20-81-170(E)(1)(a)-(c).  See, also, 34 CFR 300.300(a)(1)(i).

The IDEA and its implementing regulations do not require the School Board to accede to parents' demands concerning the provision of services.  While the IDEA and the IEP process are designed to ensure parental participation in decisions concerning the educational programming for their child, the IDEA does not permit parents to usurp or otherwise hinder a LEA’s duty to provide FAPE to the student. Fitzgerald v. Fairfax County Sch.Bd., 556 F.Supp.2d 543 (E.D. Va. 2008).

The hearing officer agrees with XPS  that while XPS  does not have to meet any burden of proof, the witnesses presented by XPS  in rebuttal to the testimony of Parent firmly established that the MDRs held were done in compliance with Virginia law, and that there is no valid legal basis for the MDR to be overturned. 

The XPS  witnesses were credible and impressive. Each of XPS ’ witnesses were experienced educators, highly credentialed, highly trained, and qualified for the positions that they currently hold. 

They are licensed in Virginia, intimately familiar with the Virginia Regulations, and understand how an MDR is supposed to be conducted in Virginia. The XPS  witnesses were convincingly able to clearly articulate why they as individuals did not believe that the student’s actions were a manifestation of his disability. In short, the actions and opinions of the XPS  educators are entitled to deference.

In Hartmann v. Loudoun County, the Court stated:

Although section 1415(e)(2) provides district courts with authority to grant ‘appropriate’ relief based on a preponderance of the evidence, 20 U.S.C. 1415(e)(2), that section ‘is by no means an invitation to courts to substitute their own notions of sound educational policy for those of the school authorities which they review.’ (citations omitted)… [t]hese principles reflect the IDEA’s recognition that federal courts cannot run local schools.  Local educators deserve latitude in determining the individualized education program most appropriate for a disabled child.  The IDEA does not deprive these educators of the right to apply their professional judgment. 

118 F 3d 996, 1000-1001 (4th Cir. 1997).

See also Springer v. Fairfax County, 134 F.3d 659, 663 (4th Cir. 1998) (holding that “[a]bsent some statutory infraction, the task of education belongs to the educators who have been charged by society with that critical task”); Barnett v. Fairfax County School Board, 927 F.2d 146, 151-52 (4th Cir.), cert. denied, 502 U.S. 859 (1991) (recognizing Congressional intent to leave education decisions to local school officials and recognizing the importance of giving school officials flexibility in designing educational programs for students); and Tice v. Botetourt County, supra, at 1207 (once a “procedurally proper IEP has been formulated, a reviewing court should be reluctant . . . to second-guess the judgment of education professionals” – rather, the court should “defer to educators’ decisions as long as an IEP provided the basic floor of opportunity that access to special education and related services provides”).
Accordingly, hearing officers must not succumb to the temptation to substitute their judgment for that of local school authorities in IEP matters.  Arlington County Sch. Bd. v. Smith, 230 F.Supp. 2d 704, 715 (E.D. Va. 2002).
There is a fatal flaw in the Parent’s case. The Parent called no expert witnesses to contradict the School Board’s position that the February 23, 2026, MDR was correctly decided. The Parent’s failure to call a single expert witness to support his case means that the Parent cannot meet his burden of proof. See, Arlington Cty. Sch. Bd. v. Smith, 230 F.Supp.2d 704,
715 (E.D. Va. 2002) (overturning a hearing officer’s decision and finding that a hearing officer’s conclusion was entitled to “no weight” because the hearing officer’s decision was contrary to the unanimous expert opinion of all school board witnesses, and the parents called no expert witnesses to support their case). Accordingly, a party must produce an expert witness or an education professional who supports their position in order to meet their burden. See, Weast v. Schaffer, 377 F.3d 449, 456 (4th Cir. 2004) aff’d at Schaffer v. Weast, 546 U.S. 49 (2005) (stating that “regardless of which side has the burden of proof in an administrative hearing, parents will have to offer expert testimony to show” their case).

DECISION & ORDER
[bookmark: _Hlk219633422]
 The Parent has failed to sustain his burden of proof on each of the issues before the hearing officer and XPS  is declared to be the prevailing party on all the issues in the due process complaint.


Right of Appeal.  This decision is final and binding unless either party appeals in a federal district court within 90 calendar days of the date of this decision, or in a state circuit court within 180 calendar days of the date of this decision.






ENTER:	4/ 28	/ 26



____________________________________
John V. Robinson, Hearing Officer



cc:	Persons on the Attached Distribution List (by e-mail)
