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INTRODUCTION AND
PROCEDURAL BACKGROUND

	This matter comes before the undersigned Hearing Officer on the Petitioners’ (hereinafter “Parents”) Request for an Expedited Due Process Hearing, filed on March 30, 2026 (hereinafter, “Complaint”). [footnoteRef:1] [footnoteRef:2]  This Hearing Officer was appointed on April 1, 2026 to preside over this matter,[footnoteRef:3] and issued an Introduction Letter to the Parties on the same day.[footnoteRef:4]  [1:  The Hearing Officer Exhibits will be referred to as “HO” followed by the exhibit number; Parents’ Exhibits will be referred to as “P” followed by the exhibit number; and, LEA’s Exhibits will be referred to as “SD” followed by the exhibit number.  References to testimony rendered during the Hearing will be referenced at “Testimony” followed by the volume and page number. ]  [2:  HO-1 – Request for Expedited Due Process Hearing ]  [3:  HO-2 – Letter of Appointment of Hearing Officer. ]  [4:  HO-3 – Introduction Letter to the Parties] 



On April 3, 2026, the Parties had a Resolution Meeting but were not able to reach an agreement. 
On April 6, 2026, a First Pre-Hearing Conference (hereinafter “PHC”) was held to set the date and location of the hearing, identify and confirm the issue to be decided, and discuss various procedural matters, including deadlines, pertaining to the hearing, and on the same day this Hearing Officer issued a 1st PHC Summary and Order.[footnoteRef:5]  [5:  HO-4 – 1st Prehearing Conference Summary and Order.] 

The Hearing Officer’s list of the 20 school days from filing to calculate hearing due date are: March: 31; April: 1 2 13 14 15 16 17 20 21 22 23 24 27 28 29 30; May: 1 4 5
The Hearing Officer’s list of the 10 school days to calculate the due date for the decision are: May: 6 7 8 11 12 13 14 15 18 19  
On April 6, 2026, the Parents filed a Motion for a Stay-Put Order.[footnoteRef:6] On April 7, 2026, the LEA submitted a timely Response to the Parents’ Motion.[footnoteRef:7] This Hearing Officer issued a ruling on Parents’ Motion, denying the Parent’s request for a Stay-Put Order, on April 7, 2026.[footnoteRef:8]  [6:  HO-5 – Parents’ Motion for a Stay-Put Order ]  [7:  HO-6 – LEA’s Response to Parents’ Motion for a Stay-Put Order]  [8:  HO-7 – Ruling – Parents’ Motion for a Stay-Put Order] 

The Parties exchanged timely disclosures, including exhibits and witness lists, on April 13, 2026.  
On April 19, 2026, the Parents filed a Motion to Submit Late Exhibits;[footnoteRef:9] on April 20, 2026, the LEA filed a Reply to the Parents’ Motion.[footnoteRef:10] This Hearing Officer issued a ruling on the record, granting the Parents’ Motion allowing the submission of three additional exhibits.  [9:  HO-8 – Parents’ Motion to Submit Late Exhibits]  [10:  HO-9 – LEA’s Reply to Parents Motion to Submit Late Exhibits] 

On April 21, 2026, the Parents’ filed a Motion to Strike Testimony as Unreliable;[footnoteRef:11] the LEA filed a Reply on the same day.[footnoteRef:12] This Hearing Officer issued a Ruling on April 21, 2026,[footnoteRef:13] denying the Parents’ Motion in part, allowing the Parents the opportunity to introduce rebuttal evidence and recalling witnesses for additional testimony.  [11:  HO-10 – Parents’ Motion to Strike Testimony]  [12:  HO-11 – LEA’s Reply to Parents’ Motion to Strike Testimony]  [13:  HO-12 – Ruling / Parents’ Motion to Strike Testimony] 

On April 23, 2026, Petitioners filed a Motion to Admit Rebuttal Evidence;[footnoteRef:14] the LEA filed a Reply/Opposition to the Parents’ Motion on the same day;[footnoteRef:15] this Hearing Officer issued a ruling on the record at the beginning of Day 2 of the Hearing, granting the Parents’ Motion. On April 23, 2026, the LEA filed a Motion in limine [footnoteRef:16] to narrow the scope of the issue to be decided which was addressed at the beginning of Day 2 of the Hearing, after offering an opportunity to the Parents’ to argue their position. This Hearing Officer denied the LEA’s Motion in limine.  [14:  HO-13 – Parents’ Motion to Introduce Rebuttal Evidence]  [15:  HO-14 – LEA Reply to Parents’ Motion to Introduce Rebuttal Evidence]  [16:  HO-15 – LEA’s Motion in Limine to Narrow scope of Issue - The LEA argued that this Hearing Officer could rule in favor of the Parents only if they proved by a preponderance of the evidence that the Student’s behavior was directly and substantially related to Autism. In support of their motion, the LEA argued that this Hearing Officer framed the issue as follows: “Whether on March 27, 2026 the LEA wrongly decided that the Student’s behavior which led to a school suspension was not (emphasis added) a manifestation of [the Student’s] disability.”  This Hearing Officer, on the record of Day 1 of the Hearing, denied the LEA’s motion because the prayer for relief by the LEA is contrary to 34 CFR 300.530(e)(1)(i) and (ii) and 8VAC20-81-160(D)(4)(1) and (2), which state, in relevant part, that the IEP Team will find that the child’s conduct is a manifestation of the child’s disability if either one of the following is true: 1) The conduct in question was caused by (emphasis added), or had a direct and substantial (emphasis added) relationship to, the child's disability; or 2) The conduct in question was the direct result (emphasis added) of the local educational agency's failure to implement the child's IEP. This Hearing Officer would have agreed with LEA’s counsel if the issue had been framed as follows: “Whether on March 27, 2026 the LEA wrongly decided that the Student’s behavior which led to a school suspension was not directly and substantially related to Autism.”  Furthermore, this Hearing Officer notes that the Court in Independent School District No. 4 of Oklahoma County, Oklahoma a/k/a Choctaw-Nicoma Park Schools v. [Redacted] a minor, by and through his parent and next friend [Redacted], 2025 WL 4477483, ___F.Supp.3d____(2025) cited by LEA’s counsel in support of the LEA’s motion only analyzes the narrow question of whether the IDEA requires the MDR teams and hearing officers to consider non-IDEA disabilities (under a broad interpretation of what to consider as part of “all relevant information”) and it concludes that the child’s conduct must be “caused by, or had a direct and substantial relationship to, the child's disability, and was not an attenuated association, such as low self-esteem, to the child's disability.”  The Court does not analyze whether a petitioner may prevail by showing that the conduct in question was the direct result of the local educational agency's failure to implement the child's IEP, which under a plain interpretation of 34 CFR 300.530(e)(1)(i) and (ii) is available to a Petitioner as grounds to prevail in an MDR challenge.] 

The expedited hearing was held on Monday, April 20, 2026 and on Friday, April 24, 2026. It was a closed hearing at the request of the Parents. The Parties submitted timely written closing arguments on April 28, 2026.[footnoteRef:17] [17:  HO-16 – Parties’ Written Closing Arguments] 

Present at the hearing were: the Parents; Xxxxxxxxxxxxxxxxxxxx, Director of Special Education, a representative of the LEA, and Wendell Waller, Esq., School Board Attorney. For the duration of the hearing, in attendance was also Brooke Kennington, Esq., VDOE Case Evaluator.     
JURISDICTION

	The due process hearing was held, and a decision in this matter is being rendered, pursuant to the Individuals with Disabilities Education Act (hereinafter, “IDEA”),[footnoteRef:18] 20 U.S.C. § 1400 et seq., and its implementing regulations, 34 C.F.R. § 300 et seq., and the Regulations Governing Special Education Programs for Children with Disabilities in Virginia, 8 VAC § 20-81 et seq.  [18:  In 2004, Congress reauthorized the Individuals with Disabilities Education Act as the Individuals with Disabilities Education Improvement Act.  See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The amendments provide that the short title of the reauthorized and amended provisions remains the Individuals with Disabilities Education Act.  See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006) ("This chapter may be cited as the 'Individuals with Disabilities Education Act'" or “IDEA.”)] 


BACKGROUND

The Student is xx years old and attends the xxxxx grade at Xxxxxxxxxxxxxxxxxxxxxx School (“School”) in the Xxxxxxxx Public School district. The Student receives special education and related services through an Individualized Education Plan (IEP). The Student’s current eligibility category is Autism.  Following an incident that took place on March 24, 2026, the Student received a ten-day out of school suspension for violating the school code of conduct (BS01 – Assault with intent to cause injury), and the LEA requested an administrative hearing to further extend the suspension.  On March 27, 2026, a Manifestation Determination Review (MDR) Team found that the Student’s conduct of March 24, 2024 was not a manifestation of the Student’s disability.  The Parents argue that this conclusion is inconsistent with the Student’s documented disability-related needs, the IEP, behavior history, and a prior MDR which took place only a few weeks earlier in relation to another incident. The LEA argues instead that the Team, after reviewing the incident, the Student’s most recent evaluation, current BIP, IEP, and cumulative record, correctly determined that the Student’s conduct was not a manifestation of the Student’s disability. 
ISSUE AND RELIEF SOUGHT

[bookmark: _heading=h.x2oe3add7qx6]ISSUE - Whether on March 27, 2026 the LEA wrongly decided that the Student’s behavior which led to a school suspension was not a manifestation of the Student’s disability.
[bookmark: _heading=h.6wr2hdu6nhrs]
RELIEF - the Parents are seeking the following relief:

a) A finding that the Student’s conduct was a manifestation of the Student’s disability, and a reversal of the MDR. 
b) Prompt reconvening of the IEP team to address lunch line and cafeteria supports, including proactive transition supports, line placement, adult proximity, alternative timing or location as needed, and implementation fidelity for required lunch-related check-ins. 


FINDINGS OF FACT
(By a Preponderance of the Evidence)

The findings of fact are not intended to be a summary of every witness’ testimony, rather they are only the relevant findings that support this Hearing Officer’s decision. After considering all the evidence presented, as well as the arguments of the Parents and Counsel for the LEA, this Hearing Officer’s findings of fact that support this decision are as follows: 

1. At all times concerned in this proceeding, the Student has been a resident of the School District in Virginia. The Student lives at home with the Parents.[footnoteRef:19] The family relocated from xxxxxx to Virginia the week after Thanksgiving 20xx and the Student was enrolled in the School. [footnoteRef:20]  [19:  HO-1 – Request for Due Process Hearing]  [20:  Testimony of Mrs. Xxxxx; Day 1 T – 30, 11] 

2. Change in Eligibility Category from Emotional Disturbance to Autism: While in Xxxxxxx, in March 2023, the Student was found eligible for special education services under the category of Emotional Disturbance.  Then, in March 2024, the Student’s eligibility category was changed to Autism: the IEP Team reasoned that the Student exhibited several behavior and social skill deficits that were consistent with Autism and that much of the Student’s difficulty with behavioral and emotional regulation resulted from social situations, resistance to change, or overreaction to sensory experiences.[footnoteRef:21]  [21:  Testimony of Mrs. Xxxxx; Parents’ Exhibit P7] 

3. Incidents of Physical Aggression in Xxxxxxx: FBA/BIP from March 2023 and from March 2024, listed physical aggression as problem behavior.[footnoteRef:22] While in Xxxxxxx, the Student received special education in the general education setting but after several incidents of physical aggression, the Student returned to self-contained special education setting three days per week. Physical restraints had to be employed at least on three occasions during room-clears to avoid hurting others or self-harm.[footnoteRef:23] For a brief period, the Student received homebound services. Eventually, in March 2025, the Parents enrolled the Student in a private school as part of an agreement with the school district.[footnoteRef:24]  Also, as part of the agreement with the school district, a Functional Behavioral Assessment (“FBA”) was completed which led to the development of a Behavioral Intervention Plan (“BIP”).[footnoteRef:25] The FBA summarizes the data collected for the 1st, 2nd, and 3rd quarter of the 2024-2025 school year, and the intensity scale of the incidents of physical aggression toward peers and staff was 1.1 – which indicates high-intensity risk behaviors that may cause injury to self or others. The incidents were “almost exclusively happening in the least structured times of the school day – lunch, PE, and recess.” [footnoteRef:26]  Although the FBA references physical aggression as one of the reasons for the referral, [footnoteRef:27] because the Student had a lower frequency of physical aggression incidents toward others while attending the private school,[footnoteRef:28] the latest BIP that was developed in October 2025 only included elopement, throwing items, yelling, property destruction, and emotional outburst as targeted behaviors.[footnoteRef:29] However, the IEP from Xxxxxxx which was reviewed and adopted in its substance in Virginia in January 2026, continued to focus on physical aggression, listing as Short Term Objectives or Benchmarks, a benchmark that the “[Student] will refrain from physical aggression toward staff and students across all environments in school […].”[footnoteRef:30]  [22:  Parents’ Exhibit P7, 4]  [23:  Testimony of Mrs. Xxxxx; Day 1 T – 73, 4]  [24:  Testimony of Mrs. Xxxxx; Day 1 T – 74, 8 ]  [25:  Parents’ Exhibit P7]  [26:  Parents’ Exhibit P7, 7-8]  [27:  Parents’ Exhibit P7, 2]  [28:  Parents’ Exhibit P7,8]  [29:  Testimony of Mrs. Xxxxx; Day 1 T – 79, 12]  [30:  Parents’ Exhibit 1] 

4. The School was alerted immediately of the incidents of physical aggression in unstructured times. The Parents shared with the School the IEP, the FBA and the BIP that were developed in Xxxxxxx. The School reviewed the documents to ensure compliance; then the Parents and the School had a transition meeting in December 2025 with the entire IEP Team, [footnoteRef:31] during which the Parents highlighted the Student’s behavioral patterns in unstructured settings.[footnoteRef:32]   Specifically, the Parents explained during the transition meeting that in unstructured times such as lunch, recess, PE, and specials that the Student has a history of physical escalations.[footnoteRef:33] Lunch in the cafeteria is particularly challenging for the Student. Included in the Xxxxxxx IEP, for example, there was an accommodation called “Lunch Bunch” that would allow the Student to make connections with peers in a quiet environment outside of the lunch environment which can be loud and overwhelming for the Student. Despite the Parents’ request to implement Lunch Bunch, the School did not implement this accommodation.[footnoteRef:34] [footnoteRef:35]  [31:  Testimony of Mrs. Xxxxx; Day 1 T – 31, 1]  [32:  Testimony of Mrs. Xxxxx; Day 1 T – 31, 10]  [33:  Testimony of Mrs. Xxxxx; Day 1 T -93, 15]  [34:  Testimony of Mrs. Xxxxx; Day 1 T – 33, 8]  [35:  Parents’ Exhibit 11] 

5. The School and the LEA understood the need for behavior support: the Student’s IEP includes 400 minutes of behavior support per week. In a summary generated by the Student’s Case Manager – Ms. Xxxxxxxxxx – the support services are described as follows: 
a. In the Resource Class (art, PE, music, computer, library), supports include Monitoring, social support, redirection, supervision, social coaching. 
b. At Recess (General Education or Outside weather permitting) supports include adult prompts, structured routines, and redirection. 
c. At lunchtime, the supports include  monitoring, social support and redirection.[footnoteRef:36]  [36:  LEA’s Exhibit SD 27] 

6. Mr. Xxxxxxxxxxxx’s responsibilities include monitoring and supervision of the Student:  Mr. Xxxxxxxxxxxx is a Teacher Assistant at the School. He is trained to look out for any kind of warnings so that he can implement behavior interventions.[footnoteRef:37] When the Student enrolled in the School, he was assigned to provide individualized behavioral support to the Student. Mr. Xxxxxxxxxxxx’s schedule, as it relates to the Student, includes recess and lunch. He testified that he works with the Student one-on-one with every behavioral issue, academic requirements as provided in the IEP.[footnoteRef:38] Ms. Xxxxxxxxxx – the xxx grade special education teacher and the Student’s Case Manager[footnoteRef:39] - provides behavior support as well, which is included in the 40o minutes weekly.[footnoteRef:40] Mr. Xxxxxxxxxxxx’s responsibilities include check-ins and check-outs, he observes and looks for any instances of agitation or upset, watching over the Student throughout the day.[footnoteRef:41]  For example, if they are going down the hallway, he will either let the class go first and he’ll stay back and just watch the Student, or he’ll go ahead straight and let the Student come up so he is not hovering directly next to the Student.  In the classroom, he sits in the back directly behind the Student.[footnoteRef:42] The Student does not like to be directly over-hovered, feels nervous and feels like […] is being monitored [footnoteRef:43] so Mr. Xxxxxxxxxxxx keeps his distance but remains in the same general area. [37:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 203, 8]  [38:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T -171, 14]  [39:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 270, 21]  [40:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 453, 1-11]  [41:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 185, 16]  [42:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 188, 15-22]  [43:  Testimony of Xxxxxxxxxxxxxxxxxx and of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 299, 1] 

a. Ms. Xxxxxx – the School Assistant Principal [footnoteRef:44]- does not agree with the term “one-on-one” and testified that while it is true that Mr. Xxxxxxxxxxxx was assigned to the Student, a “one-on-one” arrangement would need to be included in the Student’s IEP.[footnoteRef:45] The Student’s IEP only states under services “400 minutes weekly”, but does not define what that is.[footnoteRef:46]  Similarly, according to Ms. Xxxxxxxx – the School Principal - Mr. Xxxxxxxxxxxx’s role is to build a relationship with the Student; if he saw signs of escalation, he would step in, but it is not possible to have his eyes on the Student 24/7.[footnoteRef:47] If the expectation was for Mr. Xxxxxxxxxxxx to have an active role to watch for signs, it would be written in the IEP.[footnoteRef:48] Ms. Xxxxxx disagrees with an active role on the part of Mr. Xxxxxxxxxxxx and stated that his role is to provide access for the Student if the Student needs him, rather than actively supervising the Student.[footnoteRef:49] Ms. Xxxxxxxx testified that monitoring means having additional support; the Student has a relationship with Mr. Xxxxxxxxxxxx, feels comfortable going to him if feeling upset; her interpretation of monitoring is having someone in the vicinity to provide support if the Student needs it.[footnoteRef:50] [44:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 239, 10]  [45:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 446, 7]  [46:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 444, 17]  [47:  Testimony of Xxxxxxxxxxx; Day 2 T -624, 19 and 625, 2-5]  [48:  Testimony of Xxxxxxxxxxx; Day 2 T – 626, 4]  [49:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 445, 3]  [50:  Testimony of Xxxxxxxxxxx; Day 2 T -600, 4] 

b. According to Ms. Xxxxxxxxxx, instead, adult supervision was a required component of the BIP implementation. Ms. Xxxxxxxxxx as the case manager was responsible for ensuring that the BIP components were implemented. The purpose of the adult supervision is to identify behavioral warning signs before an incident occurs while the purpose of immediate staff intervention is that when those warnings signs are observed, a trained adult can intervene, redirect, deescalate before the conduct escalates.[footnoteRef:51] Under the IEP, behavioral support for the Student is provided with the check-ins, the behavior monitoring, and the extra support.[footnoteRef:52]  Similarly, according to Ms. Xxxxxx, the purpose of the aide is to monitor that the Student is not feeling some sensory, some overwhelming sensory experiences, and to make sure that if they are seeing any signs that the Student is triggered, that they would whisk the Student away or help the Student take a walk, get a break.[footnoteRef:53] The Student takes things personally sometimes, has a hard time relating to other students, and might say something inappropriate and not understand when a student says something back in response.[footnoteRef:54] As long as an adult supervising has the Student in his eyesight and ear sight, that is sufficient[footnoteRef:55] because you would be able to hear if the Student starts yelling or has an emotional outburst. This would be following the BIP with fidelity.[footnoteRef:56] [51:  Testimony of Xxxxxxxxxxxxxxxxxxx; Day 2 T – 509 and 510. ]  [52:  Testimony of Xxxxxxxxxxxxxxxxxxx; Day 2 T – 525, 1]  [53:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 679, 3]  [54:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 289, 3]  [55:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 291, 12]  [56:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 293, 1-12] 

c. This Hearing Officer finds that supervision and monitoring is part of the behavior support, and that behavior support does not require keeping eyes on the Student 24/7, rather only 400 minutes per week which equals 80 minutes per day – a task shared between Ms. Xxxxxxxxxx and Mr. Xxxxxxxxxxxx.  
7. In the incidents of Physical Aggression involving the Student in Virginia, the aide assigned to the Student was either not present, or was not actively supervising or monitoring the Student: 
a. On January 21, 2026, the Student got physical with peers in PE during a game of soccer, and received three days out of school suspension.[footnoteRef:57]  Mr. Xxxxxxxxxxxx – the Teacher Assistant assigned to the Student - was present during the incident. He testified that it happened during “free play.” Mr. Xxxxxxxxxxxx was playing with another couple of students when someone alerted him to a fight. He saw the Student on the ground with four other children attempting to pull the Student off of another child; then the Student got up and proceeded to punch one of the other kids that pulled him off. That’s when Mr. Xxxxxxxxxxxx was able to intervene and as soon as he did, the Student stopped.[footnoteRef:58] The Parents immediately raised concerns with the School because of the ties to the Student’s disability, the FBA and the BIP.[footnoteRef:59] Specifically, the Parents argued that the Student’s behavior is consistent with the information included in the FBA and that the incident took place in an unstructured setting.[footnoteRef:60]  The Parents felt that the January incident was connected to the Student’s disability and wanted to make sure the IEP Team could convene to examine the incident and see if any additional supports needed to be put in place or if there was a gap. However, the Team did not meet to discuss the incident[footnoteRef:61] and an MDR was not required because the cumulative number of days of suspension for the Student at this point did not exceed ten days.   [57:  LEA’s Exhibit SD-24]  [58:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 194, 7-18]  [59:  Testimony of Mrs. Xxxxx; Day 1 T – 34, 16]  [60:  Testimony of Mrs. Xxxxx; Day 1 T – 36, 8]  [61:  Testimony of Mrs. Xxxxx; Day 1 T – 37, 8] 

b. On February 12, 2026, the Student was involved in another incident in the Art Room. The discipline referral was for ten days out of school suspension and a request for an administrative hearing, seeking extended suspension or alternative placement because the behavior incident could have significantly harmed the students that were in the room.[footnoteRef:62] On February 13, 2026, the Team met for a Manifestation Determination Review. [footnoteRef:63]  [62:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 461, 1-16]  [63:  Parents’ Exhibit 2] 

i. The incident was described as follows: 
[The Student] yelled at a student and threw a chair, making contact with the student’s ribs. The student ran away. [The Student] threw another chair at the student, but hit another student in the neck. [The Student] began searching through student pencil pouches and pulled out scissors. […] [The Student] had met with the military counselor and was dropped off to Art.

The investigation revealed that the students were in art class making 3D hearts as art projects. The Student told another student to “shut up” and that student responded “Make me” at which point the Student yelled and threw a chair.[footnoteRef:64]  [64:  LEA’s Exhibit SD 20, 2] 


Ms. Xxxxxxxxxxx, an expert in Behavioral Intervention, identified this verbal exchange as an antecedent sequence.
ii. The disabling condition was described in relevant part as follows: 
The eligibility team agreed that [the Student] has a developmental disability affecting […] social interactions. [The Student] also exhibits the following characteristics associated with autism: resistance to environmental change or change in daily routines and unusual responses to sensory experiences that adversely affect educational performance. […] FBA Findings: [the Student] thrives in structured environments with clear expectations but struggles significantly during unstructured times (recess, lunch) and fast-paced activities like Physical Education. [the Student] is highly responsive to staff rapport and calm, supportive tones.
iii. For the component review, it is noted that the Team reviewed all relevant information and considered the following:
· The incident
· The disabling condition and how it impacts the Student in the classroom
· The IEP, to include measurable annual goals with objective/ benchmarks
· The BIP 
· Input from the general education teacher
· Input from the parent , which in relevant part is stated as follows: He is consistent with his behavior. [The Student] struggles during recess and unstructured times. This is where [the Student] has documented incidents of aggression. [The Student] has been able to accept a break when prompted.
iv. The Team determined that the Student’s conduct was a manifestation of the Student’s disability because they found that it was caused by or had a direct and substantial relationship to the child’s disability.  The Team did not find that the conduct was directly related to the LEA’s failure to implement the IEP. 
· The Team took into consideration the fact that Mr. Xxxxxxxxxxxx was not present at the time of the incident, because he was in the bathroom. [footnoteRef:65]   [65:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 448, 5] 

· In addition, the Team found that the conduct was related to the child’s disability based off of a pattern of behavior, meaning the Team was able to connect the conduct with social interaction. 
· The negative social interaction was with the same student involved in a prior incidence.
· A history of suspensions for fights with other students documented in Functional Behavioral Assessment.[footnoteRef:66]  [66:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 463, 13-22] 

v. The Team further decided to reconvene and review FBA/BIP to make amendments; the LEA proposed that a draft IEP be presented prior to the Student’s return to school, and that a Functional Behavioral Assessment evaluation consent form would be presented to the Parent at reentry conference.  However, the Team did not reconvene to review the FBA/BIP to make amendments.  Ms. Xxxxxx testified that the main reason is because the Parents did not want changes made to the FBA or BIP because they had spend a lot of time creating these documents in Xxxxxxx.[footnoteRef:67] [67:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 346, 7] 

c. On March 24, 2026, three separate events occurred in a span of only approximately 50 minutes total, and only a few minutes apart of each other. This timeline of events was not shared with the MDR Team: 
i. At approximately 12:10 or 12:15 pm,[footnoteRef:68] the Student was involved in an incident in the Resource Room. Mr. Xxxxxxxxxxxx was not in the resource room because he does not have to be present when the Student is with the case manager. [footnoteRef:69] The incident unfolded as follows:  [68:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 280, 16]  [69:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 197, 14] 

· Reportedly, one of the other children said that he wanted to kill himself and the Student responded with something like “well, get out of here then.” This upset the other child who picked up a chair wanting to throw it at the Student, but did not. According to Ms. Xxxxxxxxxx, the Student did not look upset; the Student was laughing and was playing a game with another student, and commented that the other child was just joking and thought it was funny.[footnoteRef:70] However, Ms. Xxxxxx testified that the incident could have been a negative social interaction because children with autism laugh at inappropriate times.[footnoteRef:71]   [70:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 281, 15]  [71:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 728, 14] 

· Ms. Xxxxxx - the Dean of Student at the School[footnoteRef:72] - was called to the Resource Room and the Student asked to call the parent. The testimony relating to why the Student wanted to go home differ, but are not mutually exclusive: Dean Xxxxxx testified that it was  because the Student did not feel safe and wanted to be picked up.[footnoteRef:73]  Ms. Xxxxxxxxxx testified that [the Student] wanted to call mother because being done with classwork for the day[footnoteRef:74] which is something the Student had done before.[footnoteRef:75]  Ms. Xxxxxxxxxx also offered the Student the option of eating lunch in her room, [footnoteRef:76] which is a strategy consistent with an attempt to de-escalate the Student. This Hearing Officer finds that it is more likely than not that the chair incident was in fact upsetting to the Student, and that the Student did feel unsafe and wanted to go home.  [72:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 209, 19]  [73:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 214, 21]  [74:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 282, 3]  [75:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 329, 16]  [76:  Testimony of Xxxxxxxxxxxxxxxxxxxx; Day 1 T – 286, 5] 

ii. After approximately only 10 minutes, the Student went to Dean Xxxxxx’ office to call the parent. When mother said she could not come until 2:45 pm, the Student did not receive that information well and looked angry.[footnoteRef:77]  [77:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 217, 18-21] 

· Before leaving the office, the Dean offered the Student three supports: stress putty, the opportunity to remain in her office, and deescalation services, but the Student declined and asked to go back to class.[footnoteRef:78]  [78:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 219, 7] 

· When the Student went back to class, Dean Xxxxxx asked Mr. Xxxxxxxxxxxx to “keep an eye” on the Student because he seemed agitated[footnoteRef:79] and upset because mother did not come to pick […] up.    [79:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 218, 15] 

· Mr. Xxxxxxxxxxxx implemented a very quick check-in, by asking the Student that if there was anything needed, the Student could let him know. The Student acknowledged the offer and they lined up for lunch to head straight to the cafeteria.[footnoteRef:80]  He was not told about the phone call home at 12:44 pm and the fact that mother could not come pick up the Student until 2:45 pm.[footnoteRef:81] [80:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T -174, 8]  [81:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T -199] 

· According to Mr. Xxxxxxxxxxxx, the Student did not give any signs of any unusual aggression or tension.[footnoteRef:82] The Student looked at baseline tense, meaning that the Student during baseline activities when calm, still tends to look tense and kind of stimulated with clenching fists and blinking eyes, which some people may perceive at tense.[footnoteRef:83]  When the Student is upset or agitated, the Student will dart around the room, look around more, will be vocal about it, will get louder, will go up to Mr. Xxxxxxxxxxxx and tell him about being upset. [footnoteRef:84]  [82:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 174, 19]  [83:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 199, 16-22]  [84:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 200, 3] 

iii. At 1:05 pm, after only 16 minutes, the incident of physical aggression at the center of this hearing took place in the cafeteria – more specifically, it started in the vestibule in the lunch line.  
· Discipline Referral narrates and summarizes the incident as follows: Student was in the lunch line when [Student] told two girls to shut up. When they refused [the Student] pushed one to the ground and proceeded to punch and kick her until [the Student] was pulled from her by students and staff.

8. The Surveillance video[footnoteRef:85] shows that Mr. Xxxxxxxxxxxx did not monitor or supervise the Student in the cafeteria, thus not implementing the IEP with fidelity, as it relates to behavior support.  [85:  Parents’ Exhibit P 12] 

a. Mr. Xxxxxxxxxxxx completed the check-in and check-out as required by the IEP on March 24, 2026 right before going to lunch, but did not complete any formal documentation.[footnoteRef:86] He did not know about the phone call with mother.  [86:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 174, 1] 

b. At the time of the incident in the cafeteria, there were approximately five adults in the cafeteria, not counting the lunch ladies[footnoteRef:87], but only Mr. Xxxxxxxxxxxx was tasked with “keeping an eye on the Student” and delivering behavior support for the Student. [87:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 173, 1] 

c. Student passed Mr. Xxxxxxxxxxxx without engaging with him. Then when the Student entered the cafeteria vestibule, Mr. Xxxxxxxxxxxx no longer had the Student in the line of sight and did not attempt to reposition himself in such a way to see the Student. Mr. Xxxxxxxxxxxx, instead of monitoring the Student, was talking to another teacher. Four minutes go by without Mr. Xxxxxxxxxxxx attempting to get a better line of sight for the Student.[footnoteRef:88] [footnoteRef:89] Mr. Xxxxxxxxxxxx conceded that it is also possible that the Student may not have known that he was there.[footnoteRef:90]  [88:  Testimony  of Xxxxxxxxxxxxxx; Day 2 T – 440, 2-8]  [89:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 2 T – 532, 533, and 535. ]  [90:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 2 T – 534, 14] 

d. Mr. Xxxxxxxxxxxx did not see the physical aggression taking place. He was alerted by another teacher. He was approximately twenty feet away from the Student.[footnoteRef:91] He ran to separate the two students fighting on the ground, and after the Student attempted to go one more time after the other person, they turned around and headed straight to the office.[footnoteRef:92] Mr. Xxxxxxxxxxxx believes that the Student was still trying to lunge toward the other student because the Student was not looking at him and was still trying to go around him.[footnoteRef:93] Before his arrival, two other children were trying to pull the Student off of the other student.[footnoteRef:94] [91:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 176, 7-15]  [92:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 177, 19]  [93:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 2 T – 538, 5]  [94:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 179, 17] 

e. In hindsight, Mr. Xxxxxxxxxxxx would have wanted to be closer to the Student.[footnoteRef:95] [95:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 193, 2] 

f. When leaving the cafeteria after the incident, the Student was not calm as evidenced by heavy breathing and staring back at the girl.[footnoteRef:96] In the office the Student was very upset because mother did not pick […] up. The Student did not say anything about the incident or the girl who was attacked. [footnoteRef:97] The Student was escalated, fists were balled, was talking at a very fast pace, was using several expletives, all typical signs of escalation for the Student.[footnoteRef:98] [96:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 2 T – 541, 8]  [97:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 178, 9]  [98:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 368, 10] 

9. The MDR Team did not have all relevant information relating to the incident. 
a. Ms. Xxxxxx agrees that there was more relevant information that the Team could have reviewed and did not have. [footnoteRef:99] In addition to the discipline referral, the Team had the Student’s IEP, FBA, BIP, ESER, Evaluation Summary and Eligibility Report, and the MDR from February.[footnoteRef:100] [99:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 710, 11]  [100:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 642, 5-14] 

b. Surprisingly, the Team did not review the surveillance video, [footnoteRef:101] and as far as the dynamics of the incident, the Team only had access to the summary included in the discipline referral.[footnoteRef:102] The impact of the video was substantial. For example, the way Ms. Xxxxxx imagined the lunchroom scene based on what was relayed in the MDR meeting, and more specifically where the aide was relative to the Student, is different from what the video shows. Her impression was that he was walking with the Student to the lunchroom. [footnoteRef:103] The Team was told that Mr. Xxxxxxxxxxxx was providing support and that he was watching the Student.[footnoteRef:104] [101:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 644]  [102:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 348, 14]  [103:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 685]  [104:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 690, 10] 

c. Similarly, when reviewing the BIP, the Team did not review it in detail and only discussed in general the strategies implemented for de-escalation and calming down,[footnoteRef:105] and focused more on strategies implemented either several minutes before entering the cafeteria or adult intervention after the physical aggression.   Furthermore, Mr. Xxxxxxxxxxxx credibly testified that no one asked him about steps or interventions from the BIP that he followed and implemented specifically for the incident.[footnoteRef:106]  [105:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T - 103]  [106:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 181, 1] 

d. The Team was not told the timeline of events and that there were only 15 minutes between the time the Student was observed being agitated and the time in the cafeteria. 
e. The referral narrative developed by Dean Xxxxxx did not include information relating to the earlier incident in the resource room with Ms. Xxxxxxxxxx because she did not believe it had any relevance to what occurred. [footnoteRef:107] [107:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 217, 5] 

f. Also, the narrative did not mention that the Student believed that the two girls involved in the overall dynamic of the incident were “talking bad about the Student”;[footnoteRef:108]  Ms. Xxxxxx offered as explanation that she believed the statement looked inconsistent[footnoteRef:109], essentially an outlier, being the only one that described  the Student’s perception.  This Hearing Officer finds Ms. Xxxxxx’s explanation not convincing: if anything this additional statement provides context and paints a more complete picture of why and how the conflict may have unfolded.  [108:  LEA’s Exhibit SD-12, 57 ]  [109:  Testimony of Xxxxxxxxxxxxxx; Day 1 T –352] 

g. Similarly, the narrative did not mention that when the Student told the two girls to “shut up”, one of the girls responded “why don’t you make me”[footnoteRef:110] which, according to Ms. Xxxxxx, could be perceived as a negative social experience - one of the Student’s triggers.[footnoteRef:111] Furthermore, Ms. Xxxxxxxxxxx credibly testified that this interaction has similarities with the antecedent sequence of the February incident (which was determined to be a manifestation of the Student’s disability.) 			 [110:  LEA’s Exhibit SD 12, 58]  [111:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 690 and 691] 

Dean Xxxxxx testified that she did not include this detail because the Student attacked the girl who remained silent and not the girl who made that statement.[footnoteRef:112] This Hearing Officer finds this explanation not convincing, as it is inconsistent with the plain reading of the referral summary which includes both girls as being part of the scene. The narrative clearly shows that the scene unfolded involving both girls: “[the Student] told two girls”; “when they refused he pushed one to the ground.” There is no evidence that explains the physical expression of the girl who got attacked when the other girl said “why don’t you make me”. This Hearing Officer finds that excluding the witness statements from the direct review of the Team is unreasonable, given that reviewing the totality of circumstances would have allowed the Team to have a better understanding of the social dynamics that led to the incident.  [112:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 229, 6] 

h. Dean Xxxxxx renders decisions regarding discipline.[footnoteRef:113] The Team then uses the information relating to the discipline outcome as part of their review. According to Dean Xxxxxx the Team reviews everything that relates to an incident, including witness statements.[footnoteRef:114] However, Xxxxxxx Xxxxxx testified that witness statements are not shared with the Team because they are confidential.[footnoteRef:115] At the same time, Ms. Xxxxxx testified that she did take the witness statements into consideration when reaching the conclusion that the Student’s conduct was not a manifestation of the Student’s disability.[footnoteRef:116]  [113:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 211, 1-7]  [114:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 212, 4]  [115:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 348, 6]  [116:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 443, 5-9] 

10. Factors considered when imposing discipline: 
a. Dean Xxxxxx does not consider previous manifestations because each disciplinary action is taken in its own context.[footnoteRef:117] However, a student’s disability is taken into consideration as mitigating factor; if a student has an IEP, the school takes into consideration whether the student is able to formulate an intent or understands or has the ability to understand the actions that they are taking or doing.[footnoteRef:118] Dean Xxxxxx considered the Student’s diagnosis of Autism and whether the actions fell within that diagnosis; she did not think the Student’s actions fell within the diagnosis of Autism.[footnoteRef:119] Dean Xxxxxx believes that the Student’s behavior was intentional because in the earlier incident in the resource Room the Student was able to sit and not respond, was able to have a conversation with her in the office, was able to keep calm, was able to explain how he was feeling. When the Student left the office, the fists were not balled up; the Student relayed being upset, but wasn’t giving off the triggers that were in the crisis management plan included in the FBA. Then the Student went to the cafeteria, had the explosion, and when the Student came back to the office at that point the Student expressed and manifested his disability by showing frustration with the parent. For this reason, the Dean believes that the two incidents were unrelated.[footnoteRef:120] Also since the Student arrived at the School, there have been no incidents in the cafeteria, has not complained about the noise in the cafeteria, has not asked for noise-canceling headphones and has not asked for any of the accommodations included in the BIP.[footnoteRef:121] The Student has been offered to sit in different places where it is a little quieter, but the Student enjoys sitting with peers; the Student has been offered to have lunch in Dean Xxxxxx’ office or eating with Ms. Xxxxxxxxxx and has declined.[footnoteRef:122] [footnoteRef:123] This Hearing Officer is cognizant of these elements, but finds that the overall evidence establishes by a preponderance of the evidence that the Student’s conduct was a manifestation of the Student’s disability.  [117:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 213, 5]  [118:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 214, 1]  [119:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 221, 1]  [120:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 245, 1-19]  [121:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 246, 2-7]  [122:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 247, 3]  [123:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 380, 5] 

b. The  Student was considered the primary aggressor because the Student was in control of the situation at all times and anything done by the other student was done in self-defense.[footnoteRef:124] The Referral asked for ten days out of school suspension and an administrative hearing.[footnoteRef:125]  [124:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 263, 16]  [125:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 264, 2] 

c. When mother came to the School to pick up the Student, she commented that the incident was all a manipulation to get her to pick up the Student because she refused to come before 2:45 pm.[footnoteRef:126] This Hearing Officer does not find that this testimony negates that the conduct was a manifestation of the Student’s disability because the parent statement was made prior to the parent having had an opportunity to fully understand and process the events of the day and the impact they may have on the Student. [126:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 265, 12-17] 

d. The Student did not give a statement; when Ms. Xxxxxx asked, the Student said that […] was angry with mother.[footnoteRef:127] This Hearing Officer does not find that the Student’s statement negates that the conduct was a manifestation of the Student’s disability as both things can be true.   [127:  Testimony of Xxxxxxxxxxxxxxxx; Day 1 T – 267, 11] 

11. According to Ms. Xxxxxx, the February MDR found that the conduct was a manifestation of the Student’s disability because there was a pattern – a prior conflict with a specific peer.[footnoteRef:128] Instead in the March incident the Student did not have a conflict with that peer that was ongoing. Also, the earlier incident in the day involved a different student. No pattern was established.[footnoteRef:129]  [128:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 351, 6]  [129:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 351, 13] 

12. The FBA is considered in programming, but the school will follow the BIP.[footnoteRef:130] This assertion was countered by Ms. Xxxxxx who testified that de facto they refer to the FBA almost as often as the BIP.[footnoteRef:131] [130:  Testimony of Xxxxxxxxxxxxxx; Day 1 T – 389, 9]  [131:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 725, 3-13] 

13. In reviewing the incident, the Team took into consideration that adult supervision was present, [footnoteRef:132] but the Team did not review the surveillance video which shows lack of supervision and monitoring. [132:  Testimony of Xxxxxxxxxxxxxx; Day 2 T – 426, 15] 

14. Mr. Xxxx is Coordinator of Student Services at the School. He reviewed the appeal from the Parents. He briefly testified about the appeal process and the material he reviews before deciding the appeal. His testimony did not provide much insight, if any, into the MDR process. 
15. The opinion of the expert in School Psychology: Xxxxxx Xxxxxx is the School Psychologist. She was present at the March MDR and at the February MDR. She provides remote services primarily for testing and eligibility meetings; she also sits in on reevaluation meetings, child study, and interim meetings. Her expertise ranges from preschool through 12th grade. She has a bachelor’s degree in sociology and a master in school psychology from Ohio State. She has done postgraduate work through other universities, including John Hopkins, for children with disabilities, such as autism and developmental disorders. Lastly she has an endorsement in school psychology through Virginia Department of Education. She has 20 years of experience.[footnoteRef:133] She was qualified as an expert in School Psychology. She was present at the February MDR and the March MDR. She was a very credible witness. [133:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 632 ] 

a. In the February MDR, the Team concluded that there should have been a little bit more transitioning from therapy, and that the school would have needed to tighten up their supervision for the Student [footnoteRef:134] in that particular space in that particular time because of the presence of the other student with which the Student had already had a conflict. She did not believe that the Student had the supports needed after having returned from therapy.  [134:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 715, 7] 

b. Although Ms. Xxxxxx testified, that unlike the February incident, the Student had not had any conflicts prior in the day with any of the students involved in the incident, she conceded that the fact that one of the two girls after the Student said “shut up” responded with “why don’t you make me”, this overall could be perceived as a negative social experience, which is one of the Student’s triggers.[footnoteRef:135]   [135:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 690 and 691] 

c. Although Ms. Xxxxxx testified that, despite the timeline of events, it is possible that the Student may have been deescalated - as described by Mr. Xxxxxxxxxxxx and Dean Xxxxxx - by the time he went to lunch, she also conceded that the fact that another child observed the Student as “look[ing] mad already” may attest to the fact that that the Student may have not been de-escalated because there is no data regarding how long it takes the Student to calm down. [footnoteRef:136]  [136:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 670, 16] 

d. Although Ms. Xxxxxx testified at first that the Student had an aide with him to provide some support, once she reviewed the video, she conceded that an aide cannot witness the signs , the triggers if he does not have visibility on the Student. In summation, she stated that the aide would have only known about triggers based on how the Student appeared before entering the lunchroom.[footnoteRef:137] If he were closer to the vestibule, he would have likely noticed a negative interaction.[footnoteRef:138] If the aide had had a line of sight some of those triggers would have hit.[footnoteRef:139] The opined that the aide could have positioned himself better.[footnoteRef:140]  [137:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 687]  [138:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 687, 19]  [139:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 696, 17]  [140:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 733, 9; 734 and 735] 

e. Although Ms. Xxxxxx testified that, typically in a student with autism there's a lack of interaction, so children with autism would definitely stay away from negative peers,  would avoid or even become emotionally dysregulated displaying signs of anxiety, depression, especially in an environment where peers are negative, [footnoteRef:141] she also conceded that the vestibule appeared in the video to be pretty crowded and that there is documentation relating to the Student that explains the Student’s flight or fight response, where if the Student becomes upset (for example for not being able to leave or if he is refused a break) the Student may fight. [footnoteRef:142]   [141:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 676, 14]  [142:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 676, 1 and 678, 6] 

f. Although Ms. Xxxxxx testified that a negative social interaction needs to be a “previous” interaction, she conceded that there is no qualifier regarding the timing of a previous negative social interaction with a peer. [footnoteRef:143]  [143:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 692, 6-9] 

g. Ms. Xxxxxx’ opinion is that she would not have monitored the Student the same way Mr. Xxxxxxxxxxxx did and that she believes that Mr. Xxxxxxxxxxxx thought  he was monitoring the Student correctly because the Student does not like being hovered-over.[footnoteRef:144] She believes that there could have been more meticulous supervising.[footnoteRef:145] [144:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 704 and 706, 19]  [145:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 708, 2-3] 

h. This Hearing Officer is cognizant of the fact that Ms. Xxxxxx does not believe that there was an actual interaction between the girl that was attacked by the Student and the Student, and that if there was an interaction it was between the other girl, other peers, but not the student who was attacked.[footnoteRef:146] This Hearing Officer is also cognizant of the fact that Ms. Xxxxxx does not believe that the fact that the two girls were laughing created a trigger because the FBA says that it must be laughing at something when not intending to be humorous.[footnoteRef:147] However, this Hearing Officer finds that Ms. Xxxxxx testimony regarding these two details, overall does not negate the impact that the failure to provide adequate behavior support had on the Student’s conduct, and the impact that the lack of complete information being provided to the Team had in the Team’s determination that the Student’s conduct was not a manifestation of the Student’s disability.  [146:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 756, 8]  [147:  Testimony of Xxxxxxxxxxxxx; Day 2 T – 762, 1-6] 

16. The opinion of the expert in Behavior Intervention: Xxxxxxx Xxxxxxxxxxx serves as the behavior specialist that supports the School. She was present at the March MDR. She has been in education for 23 years, with a Master in Education; she has endorsements in emotional disability, learning disability, intellectual disabilities, and an endorsement in administration and supervision. She receives training in the MDR process routinely, the last training session having been held in 2026. She has worked with thousands of students with severe behavior disabilities, assisted in developing BIPs and FBAs. She was qualified as an expert in Behavior Intervention.  She testified that at the MDR she believed that the BIP was implemented with fidelity based on the information that was presented at the meeting,[footnoteRef:148]   She was not present at the February MDR, but when asked to analyze the two incidents and provide her expert opinion as a behavior specialist, she testified that she saw some similarities in the two incidents. Specifically, summarizing her testimony, she testified that, in her professional opinion, in both incidents the antecedent sequence was the same, meaning that the Student reacted in one instance by throwing a chair, and in the other by attacking the other individual, but in both instances it happened after a brief verbal altercation and provocation “Make me” on the part of the person being attacked.[footnoteRef:149] She also noted that the two incidents occurred not during instructional time.[footnoteRef:150]  Ms. Xxxxxxxxx was an extremely credible witness. After learning the additional information at the hearing regarding the February incident, the witness statements from the March incident, the lack of proximity of the aide relative to the Student, Ms. Xxxxxxxxxxx opined as follows: [148:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 128, 11]  [149:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 147; 148; and 149]  [150:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 149, 8] 

a. When asked “[…] based on everything we've developed here today, what you know of the incident not just in the cafeteria but the antecedent; what was observed in the witness statements; what's in his IEP; the identified challenge areas; what's in his FBA; his most challenging routines; the requirement for a one-on-one; Mr. Xxxxx, his  proximity to [the Student], I'm asking […] if you still feel the conduct was not a manifestation of his disability -- and […] your understanding of what happened is different today than it was during that event, I'm asking based on what you know now, your understanding if you feel it was connected” Ms. Xxxxxxxxxxx answered: Based on the totality of everything, I do believe that there is -- that his conduct is a manifestation of the disability. Whether it's strict autism, I can't say for sure.”[footnoteRef:151]   [151:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 156; 157] 


b. When asked whether in her opinion the IEP was implemented with fidelity she opined that based on the lack of proximity of the aide, the IEP was not implemented with fidelity.[footnoteRef:152] [152:  Testimony of Xxxxxxxxxxxxxxxxxx; Day 1 T – 160, 17] 


This Hearing Officer is cognizant of the fact that Ms. Xxxxxxxxxxx’ opinion is based on a overall vision of the Student, which may include possibly also the previous disability category of Emotional Disturbance or disabilities she may suspect due her many years of experience. However, this does not negate the value of her opinion as based on the overall file of the Student, and more importantly on the additional information learnt during examination. She was an extremely credible witness and her testimony carries great weight. 

17. The following individuals participated in the March MDR meeting: 
a) The Parents
b) Xxxxxxx Xxxxxx, Assistant Principal/LEA
c) Xxxxxxx Xxxxxxxxxx, Case Manager
d) Xxxxxxxxxxxx, General Education Teacher 
e) Xxxxxx Xxxxxx, Psychologist
f) Xxxxxxx Xxxxxxx, Diagnostician
g) Xxxxxxxxxxxxxx, School Social Worker
h) Xxxxxxxx Xxxxxxxxxxx, Special Education Behavior Specialist. 

CONCLUSIONS OF LAW AND DISCUSSION

	Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows: 
1. The Parents are the prevailing Party.
2. The Parents showed, by a preponderance of the evidence, that the MDR Team wrongly determined on March 27, 2026 that the conduct that led to a suspension was not a manifestation of the Student’s disability.  The evidence was sufficient to prove that the MDR Team did not review key information relating to the incident, such as the surveillance video, witness statements, and complete timeline of events.  Furthermore, the evidence was sufficient to show that the LEA failed to implement the behavior supports identified in the IEP when Mr. Xxxxxxxxxxxx did not adequately supervise or monitor the Student. Lastly, the evidence shows that, based on the totality of circumstances, the Student’s conduct had a direct and substantial relationship to the child’s disability, as evidenced by similarities of the antecedent sequence credibly identified by the expert in Behavior Intervention in the February 2026 and the March 2026 incidents.   

Burden of Proof

In this administrative due process proceeding initiated by the Student’s Parent, the burden of proof and burden of persuasion is on the Parent/Petitioner.  Schaffer, ex rel. Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  The standard of proof shall be met by a preponderance of the evidence, pursuant to 8VAC20-81.O.13. See. e.g., Cty. Sch. Bd. of Henrico Cty., Va. v. R.T., 433 F. Supp. 2d 657, 671 (E.D. Va. 2006) (Hearing Officer’s factual conclusions supported by the preponderance of the record evidence.)
Analysis

The purpose of IDEA is to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special education and related services designed to meet their unique needs by means of an “individualized educational program (IEP)” [footnoteRef:153]  Unique needs extend to the use of positive behavioral interventions, strategies, and supports to address the behavior when necessary, in the event that the child's behavior impedes the child's learning or that of others [8VAC20-81-160(A)(2)]. When it comes to discipline, while schools have an obligation to keep their school community safe (including students and staff), they are also required not to discriminate against disabled students on the basis of their disability.  For this reason, pursuant to 34 CFR 300.530(e) and 8VAC20-81-160(D) a Manifestation determination is required so that the IEP Team can review all relevant information in the child's file, including the child's IEP, any teacher observations, and any relevant information provided by the parent(s), to determine whether the child’s conduct is a manifestation of the child's disability. Pursuant to 34 CFR 300.530(e)(1)(i) and (ii) and 8VAC20-81-160(D)(4)(1) and (2), the IEP Team will find that the child’s conduct is a manifestation of the child’s disability if either one of the following is true:  [153:  Bd. of Educ. v. Rowley, 458 U.S. 176 (1982), 179-91] 

· The conduct in question was caused by, or had a direct and substantial relationship to, the child's disability; or
· The conduct in question was the direct result of the local educational agency's failure to implement the child's IEP. 

In this case, following an incident of physical aggression that took place in the cafeteria on March 24, 2026, the School imposed as discipline 10 days out of school suspension and requested an administrative hearing.  Then on March 27, 2026, the Team met to review the Student’s conduct and determined that it was not a manifestation of the Student’s disability. Initially, procedurally, all required steps were followed: in addition to immediately notifying the Parents of the incident, the Parents were given notice of the discipline decision, were provided with safeguards notice, and an MDR meeting was held in a timely manner. 
In compliance with 8VAC20-81-160(D)(2), which mandates participation in the meeting by the local educational agency, the parent(s), and relevant members of the child's IEP team, the following individuals participated:  
a) The Parents
b) Xxxxxxx Xxxxxx, Assistant Principal/LEA
c) Xxxxxxx Xxxxxxxxxx, Case Manager
d) Xxxxxxxxxxxx, General Education Teacher 
e) Xxxxxx Xxxxxx, Psychologist
f) Xxxxxxx Xxxxxxx, Diagnostician
g) Xxxxxxxxxxxxxx, School Social Worker
h) Xxxxxxxx Xxxxxxxxxxx, Special Education Behavior Specialist 

The Team concluded that the conduct was not caused nor had a direct and substantial correlation with the disability of Autism – the Student’s eligibility category. The Team reasoned that while the Student did experience a conflict earlier in the day with a different child, at the time, the Student remained calm, staff offered choices from BIP to ensure the Student was able to return to class. The Team further reasoned that the child who was assaulted in the cafeteria had no connection to the morning incident, and no prior conflicts with the Student. Lastly, the Team determined that the behavior was not directly related to a failure to implement the IEP on the part of the LEA; however, other than a general statement that the IEP was implemented correctly and that an FBA/ BIP was followed, no rationale for this conclusion was included in the documentation of the Manifestation Determination Meeting.
The Parents successfully challenged the above determination. The Parents met their burden in showing that the Team did not have essential pieces of evidence to fully evaluate the Student’s conduct. For example, the Team did not review the surveillance video which would have revealed the aide’s failure to monitor the Student despite Dean Xxxxxx’ directive to “keep an eye” on the Student; also, the Team did not review the witness statements which would have revealed a negative peer interaction that could have been a trigger for the Student, and a common antecedent sequence with the February 2026 incident; similarly, the Team was not made aware of the timeline of events which would have highlighted a fast sequence of events where the Student may have not been fully deescalated in the way school personnel relayed to the Team. 
While Ms. Xxxxxxxxxx testified that after the earlier conflict, the Student did not seem upset, was laughing and was playing games with other children, Ms. Xxxxxx, who is an expert in school psychology, testified that the incident earlier in the day could have been a negative social interaction because children with autism laugh at inappropriate times. This incident may have impacted the Student in a way that staff may not have recognized.  The testimony of Ms. Xxxxxx (Dean of Students) substantiates this possibility when she stated that the Student, approximately ten minutes after that incident, asked her to call home, wanting to be picked up from school because of feeling not safe. The call to the parent happened at 12:44 p.m. Similarly, in the cafeteria, when one of the two girls - after the Student said “shut up” - responded with “why don’t you make me”, it is possible that this could be perceived as a negative social experience by the Student.   
Dean Xxxxxx testified that the Student left her office looking angry after the parent shared that she could not come until 2:45 p.m.  Although Dean Xxxxxx testified that she offered, in compliance with the BIP, stress putty, the opportunity to remain in her office, and deescalation services, the evidence shows that it is more likely than not that Dean Xxxxxx must have been concerned about the state of mind of the Student. So much that she instructed the Student’s aide, Mr. Xxxxxxxxxxxx, to “keep an eye on [the Student]” because the Student appeared upset and agitated.   The Student’s IEP includes 400 minutes weekly of Behavior Support to be delivered in the general education setting. Even though Ms. Xxxxxx testified that the IEP does not define what this service specifically entails, overall, the evidence shows that behavior support includes supervision and monitoring of the Student, which is provided by Mr. Xxxxxxxxxxxx and Ms. Xxxxxxxxxx. Problem behaviors do not seem to occur in Ms. Xxxxxxxxxx’s class, so this leaves the unstructured times of lunch, recess, and electives (like for P.E.) with Mr. Xxxxxxxxxxxx.  Interestingly, the term “monitor” or “monitoring” does not appear anywhere in the Student’s IEP in the context of behavior or behavioral support. The term “supervision” only appears once, in the Parents’s Concerns portion of the IEP, where the Parents advocate for a less restrictive environment supported by a dedicated aide and proactive supervision during "high-risk" unstructured times (lunch, recess, and transitions). Regardless of what the IEP may say or more importantly may not say regarding what behavior support means, the LEA cannot use the very broad and undefined term of behavior support as a shield to not provide services. The testimony of what the individuals who actually provided the service – Ms. Xxxxxxxxxx and Mr. Xxxxxxxxxxxx himself - understood it to mean, was fundamental in understanding what behavior support entails for the Student under the January 2026 IEP. As outlined in the findings of fact, behavior support include supervision and monitoring.  Ms. Xxxxxxxxxx prepared a Student Support Report in which the word “Monitoring” appears twice. Once for the Resource Class (Ms. Xxxxxxxxxx), and then for Lunch in the cafeteria where Mr. Xxxxxxxxxxxx would serve as the Student’s dedicated aide or the Teacher Assistant assigned to the Student.  There was much testimony devoted to the interpretation of terms such as “monitoring” and “supervising”, “one-on-one aide”  versus “aide assigned to the Student”, with some taking the position that the role of the aide is more of a passive one, meaning a resource for the Student where the Student can go up to the aide to ask for assistance. However, this Hearing Officer is persuaded by the testimony of Ms. Xxxxxx who stated that the role of the aide is to monitor the environment to make sure that if they are seeing any signs that the Student is triggered, that they would whisk the Student away or help the Student take a walk or get a break. It is a proactive role. 
The surveillance video reveals that Mr. Xxxxxxxxxxxx, while the Student was in the cafeteria, up until the time he was alerted by another adult of the incident taking place, did not monitor the Student in such a way that would have allowed him to recognize the warning signs of a crisis.  The surveillance video clearly shows that Mr. Xxxxxxxxxxxx never positioned himself in such a way that he could see any signs of the Student being triggered, albeit at a short distance because the Student does not like being hovered over. The fact that the Student never had prior incidents in the cafeteria does not justify Mr. Xxxxxxxxxxxx’s failure to provide adequate behavior support, in the form of monitoring the Student, especially in the light of Dean Xxxxxx’s directive to “keep an eye on the Student”; it does explain, however, why Mr. Xxxxxxxxxxxx may have possibly underestimated the need to monitor/supervise the Student more closely. Ms. Xxxxxx, who was part of the MDR, testified that she had a very different mental picture of how the lunchroom looked, and specifically, where the aide was relative to the Student; Her impression from the MDR meeting and the discipline referral was that he was walking with the Student, while the video clearly shows that Mr. Xxxxxxxxxxxx was already in the lunchroom when the Student walked in, passed by him without even making eye contact, and then entered the vestibule of the lunch line, completely out of the line of sight of Mr. Xxxxxxxxxxxx for several minutes. The Team may have reached a different conclusion if provided with all the relevant evidence relating to the incident when they considered whether the LEA failed to implement the Student’s IEP.  In fact, after watching the video, Ms. Xxxxxx did state that Mr. Xxxxxxxxxxxx could have positioned himself better in relation to the Student to monitor the Student. 
This Hearing Officer is also not persuaded by the LEA’s position that the surveillance video and witness statements needed not be provided to the Team.  The video could have been easily shared because they were available. While Ms. Xxxxxx testified that witness statements are confidential and that some were inconsistent with one another, nothing in the regulations prevents the Team from reviewing relevant information from the incident, even if some information may be inconsistent, especially when witness statements can be easily redacted to protect confidential information or the identity of the other children involved.  The purpose of the MDR meeting is not to challenge whether the disciplinary outcome is warranted – in other words, it is not a disciplinary hearing. The purpose is to determine if the conduct is a manifestation of the Student’s disability. However, to make a manifestation determination, the Team must first fully understand what specific conduct they are comparing to the student’s disability and give it context. The video and the witness statements would have served this purpose.  In fact, both expert witnesses who testified changed their opinion regarding parts of the dynamic of the incident, especially when considering the role of Mr. Xxxxxxxxxxxx. 
The Student was found eligible for special education services under the category of autism. The LEA argues that physical aggression is not a typical manifestation of the Student’s disability of Autism, despite being reported clearly in the FBA done in October 2025 that physical aggression is a behavior observed in the Student; and that for this reason in implementing the BIP, the aide was only going to watch for signs of the targeted behaviors. In support of this argument, the LEA relies on the BIP that was prepared in Xxxxxxx, later reviewed and adopted here in Virginia, which only targets elopement, throwing items, yelling, property destruction, and emotional outburst, as the behaviors to be addressed by the BIP, leaving physical aggression out. The LEA contends that the BIP was implemented with fidelity.  Ms. Xxxxxx further testified that when considering the FBA and the BIP, the BIP is the only document that ultimately is followed. 
While this Hearing Officer recognizes precedent in this federal judicial circuit, requiring that due deference be given to the opinion of the professional educators[footnoteRef:154] (County School Board of Henrico County, Virginia v. Z.P. ex rel. R.P., 399 F/ed 298, 313 (4th Cir. 2005), the LEA’s position is not supported by the evidence, and their argument is not convincing.  [154:  This Hearing Officer, incidentally, also notes that all witnesses with the exclusion of Mrs. Xxxxx, were all LEA’s employees, and only two – namely Ms. Xxxxxxxxxxx and Ms. Xxxxxx – were offered and qualified as expert witnesses.
] 

First, generalized statements regarding typical manifestations of a disability should bear little weight in an MDR analysis. The Team must consider how a disability manifests itself specifically in this Student. Just like an IEP is individualized to a student’s educational needs, an MDR is individualized to a student’s conduct as it relates to a student’s disability.  The FBA, the Parents statements at the December 2025 meeting, the benchmark goal in the Student’s IEP focusing on physical aggression, the previous incidents (at least one in Virginia already found to be a manifestation of the Student’s disability), clearly show that physical aggression is a well-known problem behavior for the Student and that services are being provided to support the Student in this area.
Second, while Ms. Xxxxxx concurred on what typical manifestations of autism are, she also testified that an FBA is taken into consideration just as much as a BIP. This makes sense as the FBA is what informs the BIP and includes the detailed information that is used in programming. 
Third, the Parents provided the FBA to the school as soon as they enrolled the Student, and Mrs. Xxxxx credibly testified that the Parents repeatedly expressed concerns about the Student’s behavioral issues. Specifically, the Parents explained during the transition meeting in December 2025 that in unstructured times such as lunch, recess, PE, and specials the Student has a history of physical escalations.  The Student is consistent in manifesting the disability in these unstructured times, to include physical aggression. 
Fourth, 34 CFR 300.530(e) mandates that the Team review all relevant information in the child's file, including the child's IEP, any teacher observations, and any relevant information provided by the parent(s). When reviewing the FBA, “Physical Aggression to Others” is one of the 3 referring issues, along with Verbal Aggression and Property Disruption/Destruction.   In the “Intervention History” portion of the FBA it is stated that the from the FBA and BIP developed in January 2025, “[the Student] requires […] highly structured environment with direct supervision from a special education teacher, related service provider, teacher assistant […] for the entire day, including lunch and passing periods.” The prior FBA/BIP from March 2024 and from March 2023, also identified physical aggression as a problem behavior. Notably, the Student’s category changed from Emotional Disturbance to Autism in March 2024, but the FBAs and BIPs that followed continued to include interventions for this problem behavior.  The data collected from the second and third quarters of school year 2024-2025 after the Student’s eligibility category had already changed to Autism, reflects “High-intensity Risk behaviors – for physical aggression toward others or self that may cause severe injury to self or others.” Mrs. Xxxxx explained that when the Student attended private school, physical aggression did not occur and this is the reason why the BIP does not include that behavior as a target behavior.  
Fifth, physical aggression is included in the Student’s IEP – Area of Need: Behavioral. Specifically, Objective/Benchmark #2 “[The Student] will refrain from physical aggression toward staff and students across all environments in school […]”
As outlined in the Findings of Fact, this is not the first time that the Student was involved in a physical altercation in the School. In January 2026, the Student received a three day out of school suspension after a fight in the gym. Then in February 2026, the Student received a ten day out of school suspension (and request for administrative hearing) for an incident that took place in the art room. The Student was suspended for throwing chairs injuring two students, and searching through pencil pouches to locate scissors. After a Manifestation Determination Review, the Team concluded that the Student’s conduct was a manifestation of the Student’s disability. The Team reasoned that in that case, because the other child was the same child involved in the January 2026 incident, there was a pattern of behavior. The Team also reasoned that because Mr. Xxxxxxxxxxxx was not present – specifically he was in the bathroom when the incident took place - and the Student had just been dropped off by the therapist, the incident took place exactly during that “handoff” moment. Ms. Xxxxxx testified that the handoff could have been handled better and that the therapist could have waited for Mr. Xxxxxxxxxxxx to come back from the bathroom instead of leaving. While Ms. Xxxxxx, Xxxxxx and Ms. Xxxxxx maintain that the incident in March did not have any similarities with the February incident primarily because there was not a prior incident involving the other child, Ms. Xxxxxxxxxxx – an expert in behavior intervention - disagreed. She noted that both incidents shared an antecedent sequence: the Student saying “shut up” and the other child responding with “make me”. The argument that the Student attacked the other girl who did not say “make me” is not convincing either because the summary of the discipline referral paints the picture that the two girls were interacting in unison. The video also shows that the three of them, meaning the two girls and the Student, were very close to one another, in the lunch line vestibule which was also quite crowded.  While Ms. Xxxxxx argued that the negative interaction needs to be a “prior” negative interaction, she also conceded that there is no qualifier in terms of length of time of what constitutes a prior negative interaction. Ms. Xxxxxxxxxxx also pointed out that both incidents occurred in unstructured times, where the Student struggles the most.  
The Parents argue that the BIP was not implemented with fidelity in that proactive deescalation strategies were not implemented in the cafeteria.   This analysis is complex because technically the BIP does not include physical aggression as a target behavior, but when read along with the FBA and viewed in the light of the broader context of behavior support, the Parents argument is persuasive, in the light of the evidence presented. The Parents argue that if the aide had been in closer proximity of the Student, he would have recognized the warning signs and would have offered the Student some of the strategies that were implemented earlier in the day by Dean Xxxxxx, such as stress putty for example or the opportunity to relocate to a quieter space.  The evidence shows that the Team only considered the support in the form of check-in prior to going to lunch, the deescalation strategies offered earlier in the day, and the strategies relating to intervention post escalation. The Team accepted as a fact that the aide was present, while the video clearly shows that the aide was not near the Student, nor in the near proximity of the Student, and when asked, Mr. Xxxxxxxxxxxx conceded that he does not know whether the Student knew he was there. His testimony that the Student probably knew he was there, is based on the fact this is the routine they followed every day. His argument is not convincing.  The video clearly shows that there was no interaction between the Student and the aide in the cafeteria when they all lined up to go in the back to the lunch line. Then the Student went completely out of the line of the sight of the aide in the vestibule where the lunch line was, and Mr. Xxxxxxxxxxxx did not reposition himself to be in the line of sight of the Student. Being present in a large noisy and loud cafeteria is not the same as being near the Student or in the proximity of the Student for purposes of providing behavior support pursuant to the IEP. Therefore, the Team’s finding that the aide was present is flawed and does not reflect what is clearly visible from the video. However, based on the premise that the aide was present and that behavior support and BIP were being implemented, the Team did not find similarities with the February incident where the Team found instead that the aide was not present (he was in the bathroom) which was part of the reasoning why it found that the Student’s conduct was a manifestation of the Student’s disability. 
The Team was not given a timeline of events of the day, which would have reasonably painted a different picture of the state of mind of the Student. In approximately 50 minutes, three major events took place. 
· At 12:10-12:15 p.m. – Earlier conflict with another peer; Student expresses desire to call mother to be picked up and go home for feeling not safe.  
· At 12:44 p.m. – Student calls mother; Student is upset and agitated; he is offered stress putty and is offered the opportunity to stay in Dean Xxxxxx’s office, but Student decided to go back to the classroom. Dean Xxxxxx directs the aide to keep an eye on the Student.
· At 1:05 p.m. – the Student attacks another student in the cafeteria. What led to the attack is not very clear because there are conflicting witness statements as to how the events unfolded. 

The testimony on the part of Dean Xxxxxx and the aide that the Student was at baseline and deescalated when the Student left Dean Xxxxxx’ office and when they went to lunch respectively is not convincing. If Dean Xxxxxx was satisfied that the Student was at baseline, why did she direct the aide to “keep an eye” on the Student when the Student left her office? If the Student was at baseline, why did one of the witnesses state that the Student “looked mad already”? There was also another witness statement that said that the Student thought the two girls were making fun of the Student. Would the Team have looked at these statements as evidence that the Student was experiencing a negative social interaction and maybe escalating once again? One thing is sure, the aide was not there to see any signs of escalation, and an escalation occurred.
	At minimum, the Parents have shown that the LEA failed to implement the IEP, in the core aspect of behavior support in the cafeteria. The physical presence of the aide in a large and loud cafeteria, up to 20 feet away from the Student and out of the line of the sight of the Student, where the aide could not see nor hear the Student in the vestibule of the lunch line where the incident started, almost equates to the February incident when the aide was in the bathroom and, therefore, deemed not to be available to the Student, which was a fact heavily considered when the Team found in that instance that the Student’s conduct was a manifestation of the Student’s disability. 
	In summation, the Parents met their burden by a preponderance of the evidence that the conduct of March 24, 2026 was a manifestation of the Student’s disability in that, pursuant to 34 CFR 300.530(e)(1)(i) and (ii) and 8VAC20-81-160(D)(4)(1) and (2): 
i. it had a direct and substantial relationship to, the child's disability, and
ii. the conduct in question was the direct result of the local educational agency's failure to implement the child's IEP. 

For these reasons, based also on the findings of fact listed above, I conclude that the MDR Team wrongly determined that the Student’s conduct was not a manifestation of the Student’s disability and that the MDR determination of March 27, 2026 must be reversed.
This Hearing Officer orders that: 
1) Pursuant to 34 CFR 300.532(b)(2)(i) and 8VAC20-81-210(P)(13)(c)(1), the child be returned to the placement from which the child was removed; and that  
2) That the IEP Team reconvene within 45 calendar days to develop a new FBA and BIP with specific unstructured times supports, including proactive supervision, proactive transition supports, check-ins and check-outs, line placement, adult proximity, alternative timing or location as needed.  
SO ORDERED.
DATED:  May 7, 2026										
								Tiziana Ventimiglia
_________________________ 
								HEARING OFFICER
								Tiziana Ventimiglia, Esq
Ventimiglia Law, PLLC



NOTICE OF RIGHT TO APPEAL

This decision is final and binding unless either party appeals in a federal district court within 90 calendar days of this decision, or in a state circuit court within 180 calendar days of the date of this decision. 
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